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AT AT BIIAATS G Zrg bl FU% &l Tl 1] 9ag | qqells GUaT Habragry
AT TS T BT GeAlBHREGH sqaedl THT T g | FAeTd BIIdb! JoaTgTH]
Toausrer fSedardl e woebiel J9ate g TUHT B woar fiern Tof afqafd s |

1 qHHMFIAT AT TEA qfErerr qfeqar, g & W, 2099, 9. ¥R

% https://en.wikipedia.org/wiki/Parens_patriae

% https://legal-dictionary.thefreedictionary.com/parens+patriae

*° https://law.jrank.org/pages/% 09 ¥ /Parens-Patriae.html

** https://www.ohchr.org/en/hrbodies/ced/pages/conventionced.aspx

“https:/ /www.lawcommission.gov.np/np/wp-content/uploads/ 2 09 /O 3 /AFE- A I-FAraeamdi- s, pdf
** https://nepalconflictreport.ohchr.org/files/docs/ 9 % ¥%-0&-9 _instrument_un_nep_b.pdf

qousl @e 9 ¥ dE: §, WS, 3008 g q.Y

[


https://en.wikipedia.org/wiki/Parens_patriae
https://legal-dictionary.thefreedictionary.com/parens+patriae
https://law.jrank.org/pages/9014/Parens-Patriae.html
https://www.ohchr.org/en/hrbodies/ced/pages/conventionced.aspx
https://www.lawcommission.gov.np/np/wp-content/uploads/2021/03/%E0%A4%AE%E0%A4%BE%E0%A4%A8%E0%A4%B5-%E0%A4%85%E0%A4%A7%E0%A4%BF%E0%A4%95%E0%A4%BE%E0%A4%B0%E0%A4%95%E0%A5%8B-%E0%A4%B5%E0%A4%BF%E0%A4%B6%E0%A5%8D%E0%A4%B5%E0%A4%B5%E0%A5%8D%E0%A4%AF%E0%A4%BE%E0%A4%AA%E0%A5%80-%E0%A4%98%E0%A5%8B%E0%A4%B7%E0%A4%A3%E0%A4%BE%E0%A4%AA%E0%A4%A4%E0%A5%8D%E0%A4%B0.pdf
https://nepalconflictreport.ohchr.org/files/docs/1949-08-12_instrument_un_nep_b.pdf

o 579 | TR 99 §gRd TETET SARh I DA A1 SORTEars 9 A Aear
B FAHR WH | TG AT GFael qET Aqed], AHh! Mead g Auqd qvardr
g T ST g FRATE T wified Teaer | Fafe T grg | e aniwees
WA ATBREBT AT T GEH T Feld TodhT Hed 81| TSUgR HAH! A AGHR
JeeTgd EHICAT o1 AFAE ANREHES AT Tdbeb! BRI BSAT HUSHT HY &(q9fd o
ARIEHT JHEHT IR GHET T diisdeeds TRy 39aed s e e &
oI TR A= 968 | Teid AN WAl 1 W3 &% AuFpREe I 7! 779 |
FATT ATUFNEE IJAAE GEGH o F T ACE EHB] CIAN GeANA TRTHN E |
UREROT AT foet Aifers Bheeaaad! TAeaa=aT aH grefead Wl o |
AT HIITAT TTCER, A, TTEddAT, e T TRRINT Jidagd ¢ i Suaeesdt
TIAT B AR s SR U8 T4 Haeadls 9 T ARa 967 T HIEfErenTd 967 T8
TR ST ANREH] ATHRFT T3 AecadqV TE8E Wbl arawg, - | a0t qFewenT
THR TNUHT AAAEEdrs HFTaR &e=r T aihg;:-
TG (Restitution): A1 F€dT IU & &l NGATS TS GSTATCIDT Fe =1 SREITH
TS T Wgd T | 79 d=aiid gede quged Ngaens Seh! Qi A€ s 9
MY | TeERA 9¥d WUGFH Ta-Adie] qAediae], HMd s SIEE, e,
TAREAT T ARATE Siad, SaEEs] hdl, TS qIediaTr T ae haters a9d
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* WYH Y FUHT HEEEEAD] Il WAda T/ G HANHIT A ATGRES] AT HHUSHT F: Transitional
justice comprise the full range of process and mechanisms associated with a society's attempts to come to terms with the
legacy of large-scale past abuses, in order to ensure accountability, serve justice and achieve reconciliation. RIREEpE) ﬁ'ﬂﬁ

THHTAHT AN %_"rf mz Dr. Ananda Mohan Bhattarai, Transitional Justice: An Overview, Transitional Justice in
Nepal, Transitional Justice Law Committee, Nepal Bar Association, 2013 page 55

 AHANHTAN ~AH] ATIRONG TEHT AT AAHTAHT AN 8 Aiobegy: TIAH GGHANBTAN a1, M
T ST (FFIET), Transitional Justice Law Committee, TTeT STX USTRITE, T 2093

¥ AT FHHAR TEATGHT [, TH T ATHIGHT HUHT REHAT A=A AT A 90D {2 |

LT YA 99 WSTR[ B ﬂﬁﬂ? . International Review of the Red Cross, Humanitarian debate: Law, policy,

action, Volume 99 Number 905
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3. Y@ Safh SO UM BT WY Frgaadeal A O g TR WEeg | ey o
TRUFT Sfhee® GHEE T GHT GHIN gHEE ARdee 1o TRUET TEeg | a9
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ITH AR R0¥S | 16 T TehTele TaH=AT qHeT Ufdaee Jat | 99 aqa)
&9 ST (FEHEY & ST ARAT gl TSN AR FHAAE GAEAT & THDh B Iocid
Rl | 78 20691319 W AARIGIS Hellib! SaSTBead Aab! At TeT T
o | ar afufaer wrd 9o T SEAT Y0 ST ST TiRUST Sdihe ] el iaite
DT g | ¢
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WEASH BT THDHH] ANRGECH] FHAT & ] I gog, YA (@7 AN Tq THRGRT
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& Ambiguous loss is an unclear loss that continues without resolution or closure. It is a relation rupture that can be physical or

psychological. The chronicity and complexities of ambiguous loss create symptoms that may be construed as medical
disorders such as depression or persistent complex bereavement disorder. Because the family's story of loss may never have
an ending, the therapeutic goal shifts to resiliency. Pauline Boss and Jenet R Yeath MA, Ambiguous loss: a complicated type
of grief when loved ones disappear.
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ATSYTET AT TRUHT IUACE GHABT ATHHT TGHT HXh-Hih AT T | Gl Hih
FF AT G| FEPT ORI gAg e T Aq G| A AqRT T T
HUHT AAARE T Fogdl O AAEHAH] ATIRAT T9H] G died oo g | Jal
T A ATTEHT 29T EHhl G |
TY ATEA! IJTAeY AT ATHABEH ATEHAT TATAH] TRADT Tl T Faed ARG
F | QT qRT T IITed AHHD] ATIRAT TR AT A&7 93 T8 9, AT T9 ATr@sh!
R &1 A armfier smaar uf TUR RGBT A AT AT AFH AN ATAHT
YA T FERET RAT T T G w0 S S aRearsT 9 9g i e T oD
I
Tg ATer@drs dtT AR e TRUET T uieel WA ggEi SrEEr et e
A TRUHT G A I GUSHT AUAHT T ST GEdHT G THET TR g1 9y W
T GUEH AT AAEER] T T A NG A G GUGHT AT AT
8T i g | TEH A Fiead, T Firad T HAWT Hivgd ATEANTEEHT G ==
TRUFT g w TR G T G BT ATHEes 98 9Yd TS el Heed T
FEEEE T T THHT TS F |
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R AT ALHHIHBRA D T8

SUICTHT GLHHHIEA “AAH] Tehh] Aol Fel dRbrel AT | Fedd: Jehdr (HreAErdy) o
R0YR WA A 4 TAehd BaREHT T qod T IRATT T AT A TAIG !
AT AT | BT SIS T HT /I AIBReD] Sgdel I Al W AIAETE! e qrRarar
AU TEHAMBAT AT A0l T G071 | AT AABRD! Tedhl W A fadd
ARepTare WA T e, THeA WY AIHESHT SA T a1 Fefde a1 qedehH] TS
FHT AT ATBRET G W4T el &g AT @M | eAfch-ealhare AUHT T g ueArers o
T AR B WA I AT B AT ISR HABAT SGH T S Gehears qH A
AIHRHT BT T ATl ATUSHT ATIRAT TS ATHR gAhal Hel Teeel € 9 |
FAATEl TAH] AhAE YLATHHT A T G WA WAG AGBEHT gwal Tl
TG WA | FAeel el SelTS ST SIS HEE o A ABR gehal WAl AR
qEE, % T (THT FEed yEed R o Ul Rea) wrEEe 9 g9 Oead Seed
TEHT AR AfAUFT UF A5 & T qed g Ay A WE AR AT u
FIATE ATAT | ARG AAETE [F5EHT HHAT NUHT HeARE ARGEH TSl g (& qomidsw
W TR IS YA | A A AR TS B A Feiferd AT URTer T T O, e 9
forgteeT Ar=adr e o=, S afearen! aRaTer T T O ST e Ses WtaT i ATy
ARATT At EFe g AT | EHT ST WA A ARBRET A T, WG AT GAAbT
AR T et WAt afard @, T qeer AeE ARERE! Feerg T L6 g4 T waad a6l
AT qedl | TR TSAA A q HAART Focdg T AGATS FHId HITAHT GERMAT + HTLX
T oA B Fgie A1 9 A1 7 fdie e 81 9T WS e A, o W AN 9 T O
TRt Teq Hiead WA TF BN AT TGHT HAHEBT TS T8 TEeh! GHFT T G=AT | Fesbred
SN ATAETENF Ao O gl AT S@d WUHT AT qed T W b et wed
MiFa AERATHT AT T HHTHTAT AHT AT 4N U8l Tah! [@hd el 984 T
TARTHT FoX TATA T SARAU AR g ared |

YITHAMBTAT A ] Zegahl ol HUHT ARl e TR GoIels =l HEETAT
TEATGT U, WSS WeTHl oo U | AchTel ATEATH WET TelST TEHUHT ATHEEhT
EHAT U AR G TSI T, TS SAAHT BT Uiy WA WHHIBEAA ~A1IH] HHUL
T &g TRl AT AT AT U FHHTBTEA 0T F AGH € GAT | FHT a9
IH T AGH W AT g AR WAAH] ATALH AGH | A A B T ueh v ww
WA 4N cafdas 4T 9T | CAEHT O Ao el HRTaTel TaT UHTET HTHET A gt
T A WA qUS T TeTHT aGEE T dehTde 50 qAed qoiad gees qo
SAfheER! W F OFHETd | ga o et T 9 qew Targut | SE A A
ATUAT T FH TN T S | GLHATBIAA =a1 Aie=g ol FoR TR v |
TEN JAR e [@e8 a1 Gederd Heidd MANEFH, AThdls TN THIS Hearg 7 a
AIHRAET T Te®aH I I2¥ | T8 URHAT AgHe Toidl THAHAl Toadhl Hawhe
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A | EaT ¢aT TG AT ~Ah AHHT AR RIS HAGTATAT JHATEg TAGTART
9 HeUT ATy RIS T T AebTelo [HRIeih! HAE T T Acaréia T b7 i 90
Brg | FUY, GEHASET AT HAR] qOAdE T SARKIT € Ui T e e
TEUWANT g4 TR A AT T g AGEE UE g UEe [ I GgHuenTes
AT FEE TN a1 T [P exel FASUH (9 TEHT Afgeee A e i e
| AT TR ST T Fadfs HATET T AAArers U JaredT T a9 GHH! e
I WG GSHATBTA AT AHAT ASBABTAT +a Ui A=ard TGS | AT A
TEFAE EF T AME TEIST Ted G | EHANBTAA A F qIbT Focls Jedl g
gl for T & 7 Rl veeEers W R foders B e aqEea w3 RS
Bl % [ERTa@T TERT AqEa T qed TUa T T GHSHT HAHATIH] aTdrER adar
T, diRdeecrs IR cqawar I, JgHT FaHers T FER MRuE saEdiEmdeedars
=R HEERTAT VAT T AtebIelrs bl &S I el aTdreRe 5 qa) T o |
JHHT AT F7gepl BRI Tl TS, [T FFegs T, Q0 H AN =N IR THah
A Siega T 3 WE AT GLAHABTA AT A B | TAAR 8 biegd T T6d g |
AR ATF el fHEqd wiq rEiarn] WedlaT qUHD, 9 GRS FrEhee Sl
FHAET T GGHATBIAT ATANEERT TRHT TRYHT T 0 AANEES TUTHAT FeAHeT
FHTAH T ILYIHT AT B TG AHAUH THABT BRI TAAH! M+d THATHT 7 T I23T
YT g | Tl e Wl ediH T AT T GEaE O aoh e
faferear €| GfEarEeTETe Fat ST SR e o e i geeiar T dRare St
o cFaEaeEars { Acts relating to peace process under the Interim Constitution of Nepal, 2007
(2063) shall be deemed to have been done under this Constitution} ol ACATHT AT TA1HA ST
TFT FAIF TTAI e GEATHT AR THare qrt atar T J9ars Ige deae
T T R T i i e ge w9 g

2. ITHAHTAT ~AIH! TA: AT Ao

FESHANHCA ~AIHT GI-AHT TIAT AqAF RUHT [T [afva Taeseeds! qeaa+ T
B W UHEIAHT A G| GFEad FAH] Frge] TR ATIRAT et saeara TRt
tw%m&ﬂﬁwwwﬁ@wmwﬂﬁﬁmﬂ%ﬁﬁm
AT TRUHT AGHHANBAT TI-AD! THIA 8 o A1 T T 3P TP (Heg, 7 fdaa!
AT qNHT [ew, T q TTHASNT AH G0 § feg | cade A1 FF T &
B 9wl o Gt Fepted ey | gegel UHiae ATUAT Toael Uheltd! fast a1 fgrdrer
TS T a1 gael Nids! A€l 38 99 Yhld B OF T Wgeg | Hurershl gead g
TeTel TENHT TC T Tl (Al waeer gar A Fhfewen e g 3wy | A1 IFA aeE
9E UHIAHT TEA TACH] Gead AT T o] qEA AT 7§ |

FAEEE & AUH TLHATBAN ~AH Teq T JUGEd S0el GF=ah ©@ Tiod
AN T, Ffer AfhedT T i g AR AT T, Fard, SAMgER, JHe,
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R T w@feaaT T gfggar aHaw tHeddr wEe | gaifus wEE @H T qh
AT wmiva 96T 3T Afherh! ATARTH! dT9adrs TeR 19 9 fafeas sfaes,
S AN GHE S &Y qa adieeds ATH AW Y RelE = T geer "t 9w
AN GRS A AR AEEdTs Bel WA AWASE T B TReg | IERER, Bed,
FIANSAT EAT SIEEHT Grgahl STATAITINY TG AT STAEATT T Hataaereaar
el T q@T AT AT G |

s Werdr arEE witheel ®9H TS qE B A GEW GUAT | @R S8 s
TWHT AT AfRepT, FHFASAT, U6, Artas Raaferds, gefear, e T agakars amnee
PR ARHATl 97 T T HIFH AANEED] SANABR 831 Al FeaHHq MET Alods
HATIRT T TIEIEN AN W@ G9a (IUAT T Aihemell "FuasT A T faasr Rt
ol v awEh T Afead arn s WE g

FETHANHA DT AT T TGP A T AU 27| 9 g GHE 5l a9
TZHT SARAEEDH] TUAT T FASIAHT RN AR [GITera! qH A= ~AMH0T TET
AT TE TG A AAIHEE STHAM A Gy AEewT e g9 A 99
S AEEAS GHET T QEYg T T IAeedls [SFHAR FAIgT B TRAT | TEeer
R TAA FE WeRT A fAfd TEEreAe qifsid S ¥ SHAeEds I8 A9sh!
SIeHE argdl T e BRETET T GgHAEENE A B Wel WA e W |
THIET ©IH fAST U TETRT IR AETE FAET q8ell THAT Jet el u afhee |
A YEFA (%50 T TN UfgEd 9 R W ATl q]y W R sEed s 3
TEIEIEE A TAA T B WA 9 AS(A 1253 FF IRAT AT AATTTH T HHBTAT
AT AR U RIER A F B IgH TN geE A 98 ATUHeE g ¥ 98 AU
TEEH! AN HRAE TR 20 RO AAd ARHRH G0 T a4 T afdbrg 9o ThRR
AT AT W | AR AR TRy Eeart ®UE Seaivd A AR T e
AT BT T g T AEME-ae®dh] AT 9 TR |

T, A T B A F, GEFAECAT A A | TG A RIS A fedd v
TG W FAURONS @ TSde GEHAIET a@d HITa AUHRET STl Had Ut
| < SarEdieT FFET a0 T Aiheg ¥ W RRINA dawdr RS I % THuE,
TR GHAHT FU THIE AT AUBRD] ATURMEATS Bioge T AT T=A1 | =A10hT Geeardy
AT A ATTHRBT AT TR BT Wl TFeT T HAVBIABT TS ATTTHIT T
AT WY IS ITCATS A ATHTHT YL T AT ST W AUFHT Tgweg | dfeg
UL WA AT FfeTers 06T u B WA | AREE B ATUREE e
qURT AT AN AHa sAfrwRen! Bt ' ¥ gy Tt [ivd e, digaars
Tg et ui et W wameEr ' R T afesa g

9250 B AT T 9820 H TNEHH! YEAd [ ATTIVET TEHAHAT ~AIH ATIRITHT
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9 FEAE AT TFET WS T BT U GRATST WU AT | AEHAVEICA AT 9
IRATTHT TR IRMHET €IH T FHGATE ABATABT T AAH] €7 [&AHE q0X
AT | WY S O e BTy e ai] arsT agEusen A q
TATT FATSIATS A AT AH T I, T Al ST @ T < awia @ qarsies!
RS T afiraerT T A9 Y T aferdt | FRger e S dbditad e
YA SEed GTaqd] ©IAT MEHeEd! eldqdid MYdeed! eTqar ATHR geaeaior T
WETHHT TIAT U TS [ T Aiferdy | FHIAT Gl ®UT=al AT, qrfeies,
WEHH TR AT GAEAEEH] THE T T [T HISe®dl AHIE! TS
e saeE T &TaT GHAvEEIT s Yeur T4 el | A wH A A
agag |

ar EZURISE 21 [ AR gHANHTAA A elements of transitional justice have broken
the initial mold of post-war jurisprudence ¥78 QA AE ARATHT ANT-AEEAS T0Sd T
B SEEdE NEER TS T IgeIe GHIS T Aiddiead AgEE gHd HiEal I8IEH
T AT ETHT AEHHHEAT AR AAGRN B iy | @l gHeeds deadwa
THa AfTFR T AT FAH! qca qrg TS H 2 |

AGHANHTAA D! AT FHd acd FEq0 AT TRUTH COMMISSION T TaaT
MBI ASATaATAIE FAT| 42,53 AT ASTEATHT 4%,%,0 T f=Ieirar dea Fedur smmT (TRUTH
COMMISSION) & TRAT ¥ uiggeell T Walifersh s=ar Wehl T olshT [Hied THAT ATINTHT
BTAAT 98%Y AT ET WOH! (RO AR TRUTH COMMISSION U9 ASeg | a@elrs =
AT TR NS AR qAF AR e q4T URTAT T T JAIHT F8 GAHeed ur
AT TTe UHT T FUHT ATE T e | qed v AEnTers $efi e amy
ISR SATEAHT U & T WIARE WUST e a% d A6 BT Wbl Rt
FATEATHATHT TET ATHT R TR Ao AFUEHT BRI AT 6 g qeb A HETTAHA
I SATEARHT 97 FEUv AN T T YA HUHT T 9 I ATHR TR T g
dqR FAT| a9 qed Eaw qur FAfFT AT TeAwT WEe® W ge | ged,
CTfEdlgd, SUd, dqld T gbi\f{(‘m"l SNl 4\!?\1*6@ W%QW a_"[ | geﬁcbl dcAlehl dclehl
G WUHT P T AdT A Ao IR o |

9220 Ufg O FEIUHT GeadAT FEANT GURST €OA I T TEA JAUAT AT T
AT €A TG T AT8] 9 FATT FIHEE T TEAACS TR T b AT
Afer ARET I | W T, R0 FHI TNHAT TGHANBIAT “AIFT AT TUSHET AT
ARG AT FE §¢ ACH G | TGH] EA U Thadl AT NAH SSAT FvSHEr
JIAGTHT T TEG g T G H GEAIAIh] UROTHT TTA ATTH AHEEHAT HAHeTadr
FTIRUM T 0BT |
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PR R UE IR CEA R ]
A=aRIST ATHEH U WA G | G Ea e i B feaee ge € e

BI*HI"@A?J TEAEE TAHI T ared EXA 3 Ultimately, there is no single formula for dealing with
a past marked by massive and systematic abuse. Each society should—indeed must—choose its own

path, ¥ AT AqHEw! FaTw el W snaREEE M T T @ sraer O
refdedr T suferd g st et FMered afheg |
(F) = Hiaa AATEE:
qr AR ANEEEH TR o AT a9 964 =Aaael Hq Mg | Thqd
diiSTeE® Il HU T | feFewrs qvegd T4 U T | T Asheeds s
T B W 9N e 7 Rgraaaem fiedeed I yHta T 94 | [Legal

scholars, as has focus the issue of justice For many, the proper response to the perpetrators
of human rights abuses, violence, ethnic cleansing, or genocide, must be criminal

proceedings by some sort of tribunal, a court of law]? TJTHT TTIEE WIS JRATET
WA F4 B THH AGedae gved T ¥ dfeqars wam {Y ow |
ATHANHAN AT B Tl FHA ATFT AHHAH Teag | T NeHeed! qea I
SHEEdTs JM HIAR 1 9 T qeqH] Tgad T6d I9 ST a2 Hivgd ATANTDT

@i o TR TEE | Without any truth-telling or reparation efforts, for example,

punishing a small number of perpetrators can be viewed as a form of political revenge.
Truth-telling, in isolation from efforts to punish abusers and to make institutional reforms,

can be viewed as nothing more than words¥ ¥c ¥TYd I T Hifdeedrs IR &
P IR AA T TG AHT Toiaw Gaeneg o sTed Fal argd 9a qibg
W AT T £ BTH TR ATHA BRIl ThT ATERIC Tl Geeageshl ATHih
TEATES SAea g |

g T ggdd UEHET U ULl [del T ABT GETT e AGEIAT ~ATd hivgd
AANTERST Ted Mg | AW o T o A AEnees o e qears gegh!
R Teas T SiEEars afved euly WA Gider S ardge we U% @redl
WIH AP TNH TG 1T THaHT AqFeeH] qq WAR! Ad  Bad
ATNTEEHT T AUHT e |

(@) 7em FiFea JmErEE:

A AAIRIN 753 TEEEH] TEATAT bR Wil | IHe®h GealHl TeAeE qger
T FECIHT AAREEAS Firgd THT Terg | A AHT ail Te AAREE 9
T AUTEH TN THETHT BT Wewg | Nehers v &g J = & 9 i
1 1 [Fq wiE qer T gAET S e | Eed T gaHl 9ed WIH TEA 946y |

* Microsoft Word - What is Transitional Justice - Background note.doc
¥ TRUTH AND RECONCILIATION / TRC COMMISSIONS (humiliationstudies.org)
¥ ictj_2008_factsheets.pdf
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https://www.un.org/peacebuilding/sites/www.un.org.peacebuilding/files/documents/26_02_2008_background_note.pdf
https://humiliationstudies.org/documents/AvruchTRC.pdf
https://www.ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf

TEAT AACATAT TLIHT TFATHT AN G ~ATTHT G AT I AT TEIHT AT ~ITIET
TG T AT F AUHT R ol FET AR UST U U TERET A A A A
FUA R TS 9o BT HgeEH By a6 T wdgE g | O wew uw
AT B T FFAT T T GAB! T AT ATHRF! TAMT T 9 fieqeears =am
2 & 9 T UF WA T BIHERT WS G ARl WS ATHREDT FanTd
o 9=aT Gell =A B W et g argeg |

[Inaworld in which it is yet possible for many people, in the face of overwhelming evidence
of every imaginable sort, still to deny the magnitude, intention, or very existence, of the
Holocaust, it is not surprising that the authenticity of more poorly documented human
disasters may be made objects of great contention. With respect to the “truth,” many truth

and reconciliation commissions find themselves operating in epistemologically relativistic
and rhetorical worlds that would make the most steadfast of academic postmodernists blush.]

L gvgd UEE® HEY Ushol (oldahl T Abicl b AACATAT ~ATTHT AN qLID] gl
g | G edeea! dEer T4 figaers = & T8% qeah! FEh WA €T
9T 9f =TT A T AT T A A 9 e 8| NeheEd! ed 9y
U Wl d fedeedls WEWE T, SHeedls b AW Al aged
TREET FHAHT HW 9 TEG | Aol AT AR RMIAAHT HIFEE aeh
FFAT T TASTTHT AN AANEE TET WUHT 5 |

forTa i T Yo WET AT HAFHEEHT TEAT ARNGESHT Mo AUHT Tg=g | STEAT
T qADH! G We RUH AANEEH AWFAd:  Farel, Fefl, SFaeY, o,
THATCHTAT, =21, AZANAT WA [hiciii=a, TaTveT, REicri Sfemesiiar T sfemrafha
TR | STEHAT ZIET AR AT HITETE TMU Tap! Airg | TEA IS [Kee
el WU T AT WS [T T g3 T4 A9h D] B Aqhd YUHT T |
T T3 TUSHT AT &1 ST BT I Hlel U Tl q2F Farsd qar THUH T Feadaed
SACHT FUEAIE Yk AT G §rg WA B ¥ WA GeA qed g T qurg; Gl
AR ATHAEE G|

@) e Hrea dENEE

FegH] THIEM WHHl F7gid UHAERHl oA ®i¥ geg eIgd wed &r| <dr emted
JAETTRl WEAWSE WA UE gy e GE g | geE 9 geEe
YLHAHIA AT AR §a | AGHHTHAT A0 6 g7 o i=asl B
TG | A A AAHATIST AEAHATE WA G9d § " [E Teg | Y g
TN ANE T G| FIG0T AfthehT HelHeTqeh! b JaTea o=l Tl g | el
1 TOebT T BT AT 5 g3 TET Nioieh! AT bl e HAHATThT A
AqTE Y | WTHAT: FATET, BIAEST, BT, I Rufecdd gFaegt o mad ST T8

qUHT AANTEE TF YR 0T tl?f?,ﬁl [One of the key problems here involves the concept
of transfer effects — how to move reconciliation and forgiveness, even if affected at the

® TRUTH AND RECONCILIATION / TRC COMMISSIONS (humiliationstudies.org)
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https://humiliationstudies.org/documents/AvruchTRC.pdf

individual level between victim and perpetrator — and the South African case featured a few
dramatic instances of this — to the societal or national levels.] & &I ATReRTeRT  ATANT

UAHETT Bivge AT Tl HATHATIhT WFIATehT ATUHAT R q B el adl Gieaeed
THAT D! A AL © TR 9 9T IR o AHEHST AN ATEET WHT &Fy A
W © W YR o WA AWIEM GUET BT WY At ¥ B9R 3 99 QR HI ATEET
AEATHA AU (97| A% Sl AT {hal TRUHT T | © HHEAD! Ao g3
HROHT AT faErer aRuwr o v Rt e et s uie fEegaEr
Jeord T | Afeq® icea=Tar fiehe®dh! ATHE T qHIELT 2T | Shel Fatiarders
Treaied T HTHAT ITARM SR Tl ATHIEAT AMGIUHT 27T |

FFIATAT G 003 AT Ya Geeler WUH Rl | TS R099 FI AveA ATSTTET
Q0 AYHT AU T ATHATHIHT WA HRAFadT AUHT 575 A JOUSHAT T
o ¥ FAATAT ATHATRT WUHT Seg | T e T Aea govemar aid a1
922 Y, 3G ot TPl AT HATHATI DT WA ATHATET HTad- WUHT g |

(V) BraArFaarsT ATHNT AT

FIACAATE] ATHA WelhT WO Tt qUHT G| G 09 & A WA EEATEL HTHT 9
e gegdifed e = YRR T U TRRI TARTEET A ge W Jeard
TR T | Tl ToIe FEaTs AaT 58 Toriiie SEeael MUHT AuTaEdrs
AEAT T A GHT g% e W g o AJA: Article 22. Criteria for

politically motivated crimes. Agreement &1 =T AT T8 YR Jecl@ TNUHT G “The

creation of each of the bodies of the Special Jurisdiction for Peace, as well as the number of
members in each body: (i) Judicial Panel for Acknowledgement of Truth, Responsibility and
Determination of Facts and Conduct (Sala de Reconocimiento de Verdad, de
Responsabilidad y de Determinacién de los Hechos y Conductas), (ii) Judicial Panel for
Amnesty and Pardon (Sala de Amnistia o Indulto), (iii) Judicial Panel for Determination of
Legal Situations (Sala de Definicién de Situaciones Juridicas), (iv) Tribunal for Peace
(Tribunal para la Paz), (v) Investigation and Prosecution Unit (Unidad de Investigacion y

Acusacion)”s HICEas Y= qESIael Frgebladl HeAels @ealed = qedsh!
ChETE A SHE! g 9N Wed TAMUT T SIGHT SUEEST g ey e i wreht
a1 g T caaedr THHT g1 Tl & 9eq Gl IR G BAEan T AT
FROT T: TZH GoHT a1 ATARTEE FEHT HUHT a1 AT EH! ATHTEE TIEd HTHT
e A= AT AT HIAEIE] AN T G qHT AT @ T
WA W gEr Hed ARRINGT WAET A Head TH! UEeg g8 qeedH
ATAIEE Ag:

The Comprehensive System for Truth, Justice, Reparations, and Non-Recurrence
(SIVIRNR) contains both judicial mechanisms to investigate and sanction crimes committed

& Truth Commission: South Africa | United States Institute of Peace (usip.org)
¢ acuerdo-final-ingles.pdf (presidencia.gov.co)
¢ Colombain Peace Agreement 2018

TIE @E A ¥ dE: 9, W, 306% T8 7.8


https://www.usip.org/publications/1995/12/truth-commission-south-africa
http://especiales.presidencia.gov.co/Documents/20170620-dejacion-armas/acuerdos/acuerdo-final-ingles.pdf

in the context of the armed conflict and extrajudicial measures designed to clarify related
events, search for people who have disappeared, and assure reparations for victims. The
SIVJIRNR creates a judicial body called the Special Jurisdiction for Peace (JEP). This body
receives and reviews requests from FARCEP ex-combatants and members of the military
and police forces applying for amnesty or pardon for an action committed during the armed
conflict. In exchange for complete and honest testimony of their actions, applicants will
receive amnesty or abbreviated sanctions, which may include reparations for their victims.
If testimonies are proven to be incomplete, the JEP will investigate the evidence surrounding

these cases and submit the individual to an adversarial trial.®

AATTAT FHIARTAT e TR A FTHAHAT A Fafd wreer) = a
T X ol Jaredere e 5 w0 @ o €8 BieT Wl A WA i e
I rETededT Tweu TRET Wy | GIHAEHET A TR e AU
. People who have suffered grave human rights violations have had their dignity violated,

although it has not necessarily been lost. Transitional justice is an attempt to deal with
violent and atrocious pasts by providing mechanisms of redress for victims. This includes
truth commissions, criminal prosecutions, reparation programs, memorialization and

others®
AETAHT FIACTIT ATHA GLHABIEA ~aFA T4 ATAH WA U, BIorErd
TS UM FEFHABCA AR FEARN T IR AT | ASTATHT FAciad
BIER T AU U AT GIHATBTART T A T GLHATHNT ATNEETS GEaNT
BT G W TG ATIRAT U ST HETIH T GEdNT TR WG GAT @13 diobet
FHITA TI7T GHT AZHANBIAT HITAGEHAT THT 75 | FSHANBAT G- AGEH
IURIT MU GEANT D! a7 TSHAT TAHR TR T qeT GgA-TH TedNT T ATETCHT
AT AT g AR U BT araraedel [@o el TS | SHASEA ~ATaHh!
AT [ORTaHT AUT BEIHl Fed 9rel WS el AHR B WA HAAS ATCHEAT
T TN G| AT I8 0Ty fiedeeds qROUIH! gealaed I cadaiegd! e
B THUTEHT TAHEHA GEFheeds AR 3T T A=A WECTAT T&al =T
TRRIATE, el HUAT TEANT FoIwel T BN | TH GeawH BIAa AqHa A
I
Y. oY T gee

TLHANBTAT =T TR g1 GHIAT HUHT TeAe®dh] aaqul qHTEE 87 T J9el =,

e ¥ AelHeqers Weaied 7 9deg| A BISE =aremeer fe 8 T et gaErerdes

AT ST WHET Ui BT | T8 TS T4l =ar 89 SIS ~ara! el

TG Mg | EHANH D] AaURT A & qq<g T I qqhel e T

HAHATTATS ATl q&T I [ e® qaqicnd ©OH 96 WIS G| 9T a8l a7

AT IS AT TETET AT HIE T fawer gfeeirer @med of yora 1 @ s

¢ Colombian Peace Agreement 2016 | SpringerLink
> Human Dignity and Transitional Justice | SpringerLink
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AUEA AT T TGN WU AT T GHSAETAR! AAEH i TR F AqHe 97 G T A
W TG PAAE THE T FUCH GLHAUEMIN FAEH FEE TH aed g |
TTHANHIAN ~AFH] ~qd @eqae TRRAfd afdeel AEH G| ol GgHAHEA ~ad
e [afid sRrerdet e, Wl AR T id @led AiEeears Hg Seeg T gved
T SIIEE T GSHANHA AIH AN Hqed gig | diagradee. 9 e S T
qAqATCHE HJF AT, UHICHE HAH TUICHFHHAI, (675 AT gHMRUEAT T srawmaett
I QEENATET GRAd AUhT T s SfErerrar SeanTa I wre R e qEmee
Tleah! JAArE ABT G AT T AT AHAABLT THA TR raepT | Tarerah
el Wi FERATRT IATERT WA TEQT L e e gag | wieq GRATT th HrEw
TIAT TWHT GHATHTCAA ~ATIHT A AHAT qied AHATHT THY AHET ATIRHAT GAIEE T4
EPUT W TTEN ST AANEES I AGHAAH] FATH B TR Ug | oA
TAAIEF AHAEE WealSTAT ATNES @R AEHl HIEAR T Tl 7 |
. wrnlt g
Official Documents

Comprehensive Peace Accord 2006, Government of Nepal, Ministry of Peace and
Reconstruction, Singh durbar, Kathmandu, 2006

Interim Constitution of Nepal 2007, Government of Nepal, Law Book Management
Company, Ministry of Law, justice and legislature-parliamentary affairs, Singh durbar,
Kathmandu, 2006.

Constitution of Nepal, Government of Nepal, Law Book Management Company,
Ministry of Law, justice and parliamentary affairs, Singh durbar, Kathmandu, 2072.

Final agreement to end the armed conflict and build a stable and lasting peace 2016,
Government of Colombia, Bogota. Retrieved from acuerdo-final-ingles.pdf
(presidencia.gov.co)

Books and Articles;

Devkota ,K.,(2012) Transitional Justice,[in Nepali] Pairavi Prakashan, Putali
sadak, Kathmandu,

Echavarria Alvarez J., Ditta E., Esguerra-Rezk J., McQuestion P. (2020) Colombian
Peace Agreement 2016. In: Richmond O., Visoka G. (eds) The Palgrave
Encyclopedia of Peace and Conflict Studies. Palgrave Macmillan, Cham.
https://doi.org/10.1007/978-3-030-11795-5_128-1

Joshi M, Peter Wallensteen (eds),(2018). Understanding Quality Peace:
Peacebuilding after Civil War (Routledge Studies in Security and Conflict
Management) 1st Edition
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Rios Oyola S.M. (2020) Human Dignity and Transitional Justice. In: Richmond
0., Visoka G. (eds) The Palgrave Encyclopedia of Peace and Conflict Studies.
Palgrave Macmillan, Cham. https://doi.org/10.1007/978-3-030-11795-5_56-1
Related websites;
TRUTH AND RECONCILIATION / TRC COMMISSIONS (Humiliationstudies.Org)
TRUTH AND RECONCILIATION / TRC COMMISSIONS (Humiliationstudies.Org)
Do truth and reconciliation commissions heal divided nations? (theconversation.com)
Truth Commission: South Africa | United States Institute of Peace (usip.org)
Microsoft Word - What is Transitional Justice - Background note.doc
ictj_2008_factsheets.pdf
Colombian Peace Agreement 2016 | SpringerLink
Human Dignity and Transitional Justice | SpringerLink
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q. afET
TIH AT (FAAL) Bl AHACS I B[RS Il (FHT) (AEAEE) o 2043 A 29

A AATA BT FHRET BT TATHAT TRARIEE a3 a4 &7 & |fed yo ofx
HAT FEqA AT | Wb Y TR an wesiee v & & st e wer geg oo
T 043 BAM § T Aol B T THAHT Fdibe el AEEr A T aGEh
FEATT T4 | Tl ATl AR [Gacas 99 375 ¥ 9 q¥aad 9he WA aredr
(Dixit, 2011; Upreti, 2009) |

ST (WIATETE) W Ge TN G Fegedl Gl oA QAT Feipd T JUIEN HehrSH AN
AT, S WIHAETE GO §egh! GERICHE U B | R THT AHT el AN AcAwd WATAE
T 1 918,000 WeaT T HGHT Ge; Forean i fofs et wifeles T wratees e w=ly;
A TUATRT GG T, THSTAT G, AT T ATAGBRET B <, et e
TEHT HATS GFI-geh] ST ga=iel (Gautam, 2015; I, R 094 %; TaTaT, R003) |

AAD! o=, A T FREHAA AR T@ A HFEIES e AoIdd AM=DH] TG G
1%5%-%,0 Bl FAATGITHT FATcw= TALEATIHT T qAqA oL FATEAT A o g
Siteed! e B | Tafd FEr UEdr Feael ISUHT A arears T AT
(ATl U™ ISl T FIH AW AE=EF) o Al WA | b AfEhiHh! A Saawdmthd
T ¥ THE AR R ardt 9 qoiel Gaei¥e Toa= T Igaeid Joma= A
AP AT Uieell FAATRI T WAl T 0¥E A Uieel Foldi-as et qeq= sl |
AGqE $IET UM TEUA THAT Frgel S7h A e qr o wfafHfrEarer 304 &
wel R e Near T el H T GOhTeld G5 aT Aeldie Tardsh! a6 gl a9 94 (Upreti,
2009) |

* FEHTY FEwa, A Aga-a Jige

2 @l A TS T (WATAET) o1 AIHAEE A 9o Soold TRUHT | |

? FHATR TS A TS LA AIAHT A HGES TEERT Gah AW AT e TRUET T | agEend
ST QST RIS 9ch ard /= T Jurell e 9ehd T
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THAT (THAT H7g) AU T, AAH T AEFAH ATEART Tl AFATE, AR T
WAEEH S AR oI AT a9 ae=dr | 98 S99, diT U an
TERTT TATY ufey 0¥ WICHT IS AU HHIFES qE (HIAETET) TSB! SO0 =T T
043 WRM 9§ daTe W& 373 & =T (Phi | ipson, 2002; Nixon 2003; Upreti, 2006; ST,
R09Y®F) | aRmHd .8, R0YE T qoiias dREdTer T TR Toiidsd AT T e
TUTRAT AT W gl eS|

AT ehe TFAST AGYT he® Y& a1 AVCHe] €IH HIA 97 T Bfamast gen
AT, TEHT a1 faeelt TerEifod el aRdr aged ihare dear REedt U (Kumar,
2004) | TR, 042 AAS 4C T STAATET TITHAATS ATEET T TSA FABT (G ITH
Tod TR e | Igdy A ©TH A0S 751 g8 96 (Fadie uikh T
HAETE) HeT FaaE wis (AT T gEdE Toee) Ffea wo T wee g Pt g
el

R069Q WH % Tq TS AT AW A | ANET T GAT T T ST G qegor
ATIBR ATHAT Hrgidhd T ATH AT A=AGRTE TETHT SO0 T Q ATE 9% &0 A
YMET HEH A AT AN BT | [T ATAAH ATIRAT AT HIA AYH] (AT - =@l FHI
Y BT (AT ATE AT BT S T e Taae ATeeEs! 9=a Ferar Faa
T T T TR A9 AE T A9El TeE SRAeEEe g T AT aErE
I AT oel; AT TS T97 AT Serdl TediT Hew; T, ¥eTel I07 €961 Aharg
TEART T - & S e TERY | AT T AT g4 78 T qhTaS E HITHHT Bl 674
VAT | A T QO Ferdie ThE U1 WU U qoiiaen getel TR Aeliery e we
AT TR Y T Fard aear W |

TG TSIE TAdls g3 RS AATh] AU Tdeeed Tola-ad! §5 @vel Mg (Jgaaid
I T Wb TSIA=A) Wil ATFAT SAST URAG T4 elebelli=Ad 0=l frehedar
| TR B IR FAHAE GG AT €Sl | AU FEgee uidl uhimd
WEFEATE! AHAaal (T THIT) o ST Ao [RARareT A Al A= ST
ol =T | f g3 aeteT A AR TR SN BT (AT e
A WG | a1 G HEIE e I sqedreh] weran 4 Py | fBrdi, i g,
THAFAAAHRHH T4 &g ot FHG Tl TFeRATE AT A Ma=Ah] TEAT I A1 |
UTEl Fegohl WA oA T AT T g AUl o G aieEy v SqaeTae
oTel <T@t | Feifer et STamT S ieTdaT THITdee ITad @it WY | TSI TemahT
YeaE EEAAT Y& HUUTY JUIR! TS I I e g9 | fAL RovE W g
FEIAT TAAA BT AAEHAT AT (WAEET) qA FTgHl THATT HRO FUT| A %0
YD YU A-HIUHT ATLHT RO Ui T | AT GHaS g HTaH Teohl TRET T AFATT,

¥ AT SAHAHT ATARHT FAATT GLBRED] TAET HERIT T ST ATBR G, TEAT WA, TRE T, FeHRrar
T FHAAHT FU TG
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rTis T Ao SAEeHT, WARTe AGEAT, A &3E, TR T s Hasidel e
773 AR T AER @ j0ys aadgd] - qEEad 9O gl ATaRars 99
TR TN | ARAT R0Y & AAUNGHT THREEHT TAAUE TN T FaATAH SRGUaHT TTH A,
P AT TGN JOAAA [T FqqA I 7T 99 HRT A (I, 209 4F; Upreti,
2010) |

LA, 0¥ FT GRumer TN TEAETE AREHE AN T Y qEE G| uha qier
TR, FRHAT, FEWTE, YEER T ASAHT FaahT HH a6 wgtesd By o
AHIAE TG FoATA AT, T T WA AeHaeg A Te=a a1 (e TaahT
SIS T g, ANHEET A g, GEr @ed oRAd gy HAE FET AT | Al
TAATEE Al T TS THSEe gell GursieR HEdi agel Saers ot | A deaieedit
AHEEEH] AT T AL TS q(g FAT| 0¥\ FIed(eg Aol Tareeed AH@sHT
A ST T AT G A A T A AT A G T AR WA See WP,
FHAMEA, TILEHA, T FIABT TAAANADT T TEIANT T TSAHT AEF-9 T ARBATS
MEFHEEHT UFSFA A=A & | Iqe] FAaAH! W HAARL I | TqY U b
FHHAN T A1 A JAA [FUHT TR TETANT T AHUT (AT G gegah!
e T T AGH JAEATS BEdR T v |

R0y Uiy IECHN (TFqg) & aferdl T g | qraedar el e s gt
A TeaeT ATFR-IRATHT HHATS ATFT AW 3 F10 | ATHR T AR qre=r- arena
YeAe® T TMNY | HE Tagqeed AUHRHT HU I TUNers 39 F+Y o< aMed T
TSreRElyfe 9 69 @ | A1 SEedierd T Ui TCdiel THISIE SUATETR dsber dHeBT Gl |
Ycds GATSHT AT AT A YR T TTHT T, AT, A1, Afiferss T S &5 T
2 P U AW qE T FeE BEN @ | e asg-eqaedr gear Biw T
AHAATATS FEAE T THF Gl T Eaenss gga aiad gee, I Aarew ai+
IREAT (Gautam 2015; Upreti, 2009) | fafere wfg=mer @ (Amsefedt I /fom@ Teitae,
SALEAITHT AN FAAH FI-AD] A0 (el AAEE! GO Fogells STAG T FHISH
AT T |

WA F73H] PRUEE TgAMNHE g1 T | ATeH] HAEE 3756 HRUEE U 88 g,
fafag yplaer T sgamie g fdaars M aar g=idbd T aieeg |

R. O §vg g7adl BB e
3.9 TIN®-A1EH BRI
qASE e, o, o A qur SRS, |d Ww GEE AEHAI 3 A
FATAD! GEET T To-Idd &THAT T STIRhdl ANTT grgahl ATANSE T AMdE HRT
B S, e, &, WEH(IF, AUH TA OHE NEWE ggals deegd, e
FAREGA | R0Y\S AT YTl TRAT TSI T FTHISIE Tl 7T+ AT qUH(
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AT ANNHEEHT SAH AG-qE GUH! ara=g (Thapa, 2002) | & (ATAETET T AT
AGRATE HIR IJTN T FEA grgells Alideal] JAHT AP Ahel AT |

0¥ H UREdaley U A, Terifds T wfds somr [iEd aHqg T Fa- At
4T TRl TRl MNa-NGTRT TTHT ST T FEellh HIET T ACEHT & | aers
U FFIT (ATATETET ST ST BT YA 707 | ATRATe s € Toiiash by aeds
forreft, wrenfeafcardy T qTaelt TUTRiieET AERTa e AT TEAA T AT - AT T aoahT
Y AT T A IRegshT AT I A GHTH G Weelrd A T
(Sharma, 2003; Upreti, 2009) |

TSIGATHT HgH T AT F-qer, 9id adr s HigaT sa oo T faaar @fea
Sfchep! A=A, TSTHT AEH, 9, Wich T THaw T AT JeAEALd AITHIS AT
TO TE-ANST AW(HT AT ARheed THEFR T e, wfeardt awga, A,
HUEEIFH TN TTd ANGHT HIWE T TS TD] AHRICHE TATE G Frgeh! [AEaAl
Tl ARTETE AT |

AR WichT AT, AN AT T Sl AT S A AAEAT SATGRAN TAHT
FRA! WIH TGa1 ACAREH AU R o @9rel grgens #ed | ifed
AeEE FWT T dgHEaE g wEEd ISUHr A A 9 a9 gegAr
THA WY | AHAERIS GO AT GHEH AE8 A GUWR W WA R0 Hferd
HiEaH! FEWINar T&d a9 T &0 (Upreti and Shivakoti, 2018; Mathew and Upreti,
2018) | WiEATEEeT HIAEATEIHT Gea CATH TS, FFOA T TCRFHT FJed T
fag )

SITCTRT G el ST ATATAHT SURAfd b @ ey g | Wi (et T S ),
i VAT, BT qT =A% Sqaed, ATCATRIH qie=, Ffecash qard, aemesar
TIT ASAB! GALT SEA AT IS8 TAGIIN B T gl AT HHAdIBHa a0
foesra STa-wfeT qweT o e (Arerarey) 99Ul faar (Sharma, 2003) | |
TH (WIAEETT AT qHEeeals Qe gogal G T HHAT ST  ATerRom
WaGT T @A R0¥E B TS qRAGT [QUBT Gl ATdrER TN T Geladh
ST TAETEEHT AN BT (ATAEATENBT A ATIROM 99 Feaolel T=41 | A Tre-gea
AT ATRTeMels [FEdE 9 AT | ST ATRIeMeedls ' ATCAHUIIST AahET et
FEE AT g ST HAGE AUFER & WA AT A T Al gvEe gada w
TEHHT AT SGAT | TS SN T AHIT (WIATErey) Forefl GHISTers S wreiard
T ARETAATE T g% oA s T ger WA (Sharma, 2003) |

X - A9 AFT TAET W g, ST qrE TRUFT THEeT ST gfrd, SIS Afgelee fAse SaIeE g
MRUFTECHT THH FIZaT CTECeHT G| TEdl FTaRed [T Sch hrgle T4t Aich g 9 €=t war
T e A Fafda T ais €9 TEERUST AEieE arEegd €99 7 AuaT g |

TIE @E A ¥ dE: 9, W, 306% I8 7.85



Ygiaes ©UHT WPUE GHIE qAT ATHF G qAT M- AEAE, T AT w1 qr
- 75d, YMTEFETHT THTUFRET FRIT AT T FoT 3 FEcH® g eqredied
TY| IR JGE AHISE gy T Eacns g e el aveaen dfeeg | e
A TR feee garga, deam, e, avt, g, ’ii T Sawr araiRa e stear
WIS FAMECAE R0YE AR ARG ATTHT JAd-AF THREG T
TEEET T TEFET U A Fg ! EdRH AN T B |

FIAUHT WHEAT AGqe T g 9 SN q¢ G add aed avag | e
TR T SRS Aot aArar Iut avg T facH® gl Aai TR TEE |
T, Tarel, ==, faearar (Rfetfue), Tarearan, wratessn, dtees, s facas
775 TG, F=Ar, [ T WEWEd! ATIRAT @ Ed wuwT g (Armon and Car |, 1996;
Upreti 2009 and 2010; Armon and Phi | ipson, 1998; Barnes, 2002; Nixon, 2003; Sharma, 2003;
Hutt, 2004; Adityaeta ., 2006) | 5 fagrer wifcser s ffed Tmifass ward afder Ffea
WHASE qTAEHT TEqeeas A T WSS TSR] ATEXTH FEIANT e, TR
AN YT AT FHISH AT, qid T GET TR A8+ 9T 575 |

R.R TSI IR

YT BUEr TIMT TR Gge EREH AR T ASHIAE Sierd SuTerel AFHR
T e e STaeaEEdT AahAdrET s URUHET €9 ST AUET 5 |
FHA (AAEENT g& TRD G grgbl FawAl U RIAeRE acqATaF AT QTaaeT
TUHT TREHT TF ATAEEE THE@ FRUEE Wed SRg-g | Tramdeie died Tuiiee
IRAdT SER | S R0YE B YSIANEAS AECTAAS SAUE WHAT W T FgEed
STAHT TTFAOAT T AT ARETHEE. Sarel gall A8 I WY 9 0¥ & dfgal
IOl O AERSAHT FAd, 0¥ W qaed] TNUATET YAd-A%  A=AdTH
ARG AL 9T FATSH GobT | TG ATH AN eS b T8 T AGwq® S0 (Sharma,
2003; Karki and Seddon, 2003; Upreti, 2006) | IaiTd~= TG HT THREES  ATATIATS
P TAAIET ATCT B T b | TC INCEHY TAH! qMEA-ATH] SAH TEIART
T, AT ohTa T, ISR FETUH! TFHEHT ARUEE AN | Fel AsTitds TEH T
(ATATETEY) T A G gg GT T ATGR 41| ATHAT Yoieel Bri-aa= T qoggd
o= T W (AT ET Sed B T AR i SE A geng T AR
T |

YA 0Ys qM@ < BT GEEA FAEr ¢ Re Sowr B A s wawr »
gfaera BT TeeeA T GudE s g SRUE O widw SivaeUdeT Sue 9
Heeaqul qaTel ST | X, AehTelel Wbl cagals @ e U a6 €A Beg
ATHTEE AT AOAAT| 04T WH 9 T AWAE GAAL o TCHRAH YO I AN
T T S BHIWA S AN O TR WHR A% 9 g5 ge T =0 T4 |
qCHTAT THRA I ARTCATS THARATIEF AU T G.5.ALT AMhUsh! qHI=aT A
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& o wafq R0UR WA T B (o) T Rk (TFE)HT TEd St arhae
T A F7E Ge AT | AT FSATATS Achlee WEHR Afd godbl €T ol o6 aemrety
TeR=A “Hfeel TEEHT PhameeE AUt i faen fo wfE a=s g (Sharma,
2003: p371) |

U (WA WS vE e TIART WIS AUl Ao Seet argehd
THARITET BRI THERT TETATS A T TRET HH T AAHT W | TAEETH T75
FEAT | TGS, STEA AT ATATD] AXHD] TATH] (W2l Felel A L U bl
7 ¥ @ AT TH AEA T b | IO, TETER, HHAIAABT TS, BT
TS UHABIATS (bl AT (1T ot (FAR HiS) T el dAAogd A= samdew
I T WU | 9 ARG TS RRTeT A A A qeiid e A RIead
IEFHT TfT WA | WHR G T e IEER e w8 areefl, sErwed,
A T Sq-AaHT TS TAN Fed STE@HIRIar Sedl didbdi-a@ A-adeged
YT THH! TET qE T TEhT Tardar 7 Hiegd & | IROTHT: SIHATAET Toiifdds Jomedt
9fd S g SR et | A WreArEr T @i w9 ey g T TE ATa 2
TFHIY TR TAeEh! Hied Toiiiidsd ad7 TorTd €@y aRgid 19 ARIE Femaeah
TSAAHT T TEd WEh! TeranT (Aafiars axawhs T gTad T, Hel ars ) e
9 9T qh GURHT HET HEEIE T Gurael SbdiAs A A goee S
FHHARX MU (Sharma, 2003; Karki and Seddon, 2003; Upreti, 2012) | ST AT
TEAT GEHT FHA ANETET T A GEANT Fwg T |

J0Yc AR & AC WO g7 At KAt WiAr | 048 WSTAT ol TaTa-AgrRT
RSB THIENT A T Aqardih] A@Hels THdT (AIEHEmE! e GhRIcA® TIA T T
foran | cagufey €9 sRorEER nfaardiRT AT TRAT | 9 AfYER & A HbuT (ArEEr e
FAFF THIET ETA AT ST T TAEERE! B TS FERAT Ao T e
ST A, TS T A@FS AAHT SISAT ATHH AT | ATd] FaATerHl a0
(WreATETET) WHAde SRgeedl 99 WEHR AT TAMART Wich Feqerh! daare JHied
SRETeT | AR T ATl ¥ RS AT (ATSETET) AT e e T (qR e
e T, FEF WS T, G TR T, TABT HASNL HAred, T gere o
) THA FAT A THR GONR TEeHE A <@ |

HER faMufy (ARR & &1 f&F) qopreie aEamadl a/y Q9% S Sdhedmre S
T BT AT AT FAATHT G~ ARPR G | TETAN B ATBREAEE
wfeafs o faemaT Taa=AaT, ieaurt S W g WS AT, FARRT T ATE AT
SIGAT A& T W8T AH, Aoihl Fadd T qe AUHR, 9 TIT G
Ao, Far® ToRers (TfFew Remam) fegsr afusR, 9= T S g% Sear
HATIRAT ATHTATT FeasT AT |
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THTAT A AINTLH! ARIEAT ATTHHT qAT [AEAMMHSE raie Fa==0 qor HRETE R
HEATSY S T AT (AIHATETET ), AHEHT A AT T IS GHAT T FEATATs AR
| AT | T, TF HITAT qebTele 9E Harelt A1 SR | iR gdredaiEd I T
eI A e T AEEEE g A | AMEARER ool veee ag | A
HATATHT FHIATLT TSI AMehee CATHS ATEITH T8 | A8 & Ufeg 9mae uharare
FERIRTHT SBfTuahT TSI Tefe® TSIT el HIAdE I TEl 88 Y | ey qehrel
AT FRATHT THR T GO TA 375 Fge Tl | TR A AJcAh! GLBRF]
S TR T Fed aredl | A WS BRUEE WO g7 ThTSTers qednt A |

3.3 TRE RO
JUITE] G GeEhl GEHl A9k AT M JMEE BE | wee gegel e
FTERRIT e et faenfid €3 A T secaAr e Fennd 3| Fep (e e
AAD =R T WA ISR BT ITIET FEEET SR MSHT e, W
SR §A @ AGAM Qs G q7 GSiiamal eai-aa sqaedl Guedl qUa! T
AT ANHR TR FHRIEC ST THIE WOHT Iqe! =18 AT | 0¥ AEHT S
(HTEATETEN )T TFORITE AT-aTerel Weale T Fae UHTSar Tarsdissr Jadl aeaiee T
TS AWE ATE A WA UGS G, 9 A Agitas saredr v
WUHT AHIT (ATATATET )BT TTe 90T | O, 1 AFEROT {90, 919 T STaeTear ATenid 9=ar
i cafch s T 9 q97 dTcshlicis HIZETeHhT AN <ASUH! AL Hel AT Ui HUHT
@ T A T HEW Ed A 96| Hd (AHAERE AIER WERR 9
gl W T Javeqerd Mgt Weas! arsagual Meae ged Ued T UIarell a9
g wirifasr afeasr weuar TWH! AT (Sharma, 2003) | TXHR, GEEAET Tl T a7
FE G TeEE (AT TgEeld UNIaeA qdl GAuiHE qSTaeAar AT el 9o e
(wretrEreT) A AreaaT R ) A 33 M e e s Aese T
ferar |
T3] GO oA = L T THRA A (AIHAERATE GUEAH! ABA-A% Hod
T AT T [eaecnss qiicheh! €9 WA SUdeR 00 | 9 T 9HE Jiaqel aae
FHAT (WIATETET) G T3] AARGRICHS TEAATS qaredT | JIT A gogars e
T Sied s WEd =T |
AT TR WA AEIATH AR Hieabrd arared (Riega il graciare
T¥we: ) %1 FAERaeT 9 s waE fEr (Thapa, 2003) |

R.¥ WEwE FRO
Jurel TStteT fuifas fther Harell goTa=A W SArguehT S € T A
WRET UM SEEd! SaRhid X Wied qoriiaed Tard Hiegd A awdad aeanb!
TS IHEEe! ATCHATT T Febeiel | ATl SIeTel JNECHT TN HHEE =X Aledrs
T aREde Sl g W GGl U A9HIasee TECHE BOAT TEd WT | SATerAT
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SRHIA T FEIARTT AT AIAH T, THR T AT Wik brgiod ACAIHidd] TEhRad
SR ST FHHT Hed BRI [FU | A GREqHH A THHIUHT WE <9l 0 a9
A F7F SR (90T |
YU g5 FGTAT AR BRI Heedqu YfHeHT Gl g | THIE Ham ariewee
QA Fegehl MR e Py IHeedr S, MU T gy WEEr Sge PEr | AT
TSTAE SUUHT T A-AIHT GHT ANINHEE 5T (HIAETET) BT T a1 g T ATFA
FAEIT A T AUELTH A& o361 qHGH WUHT 47 |
Faifeas T a1, Torifad, ST a1 97 PERAREE a9 T g O A |
et e FeTehHT st Y W Y Qe gvg FEgEe T Yo R ahad
FRI WOHT g1 diF AdaEer g7 I9eedr qHeE aE T facas g Fecamw
g | R T SO APREATEd! 373 < HRAHW WUH Brq-ARHB] graells aadT
TEETHT A o wibeg | AurerEr 9 enfdie |feeudrens A ar o aRerer geger
AR T gedr At od safeer fara et Stesiwn Situe g1 adarg
TIdE ILT WHHT AR ITANT T G Adaadm giug |
fEaRaETe e USer SAdl 375 Ah] AAH! Ghadl a1 AGhAdred I Weied TuHT
TG | HT (WHEENE G §g UGh] HAEET §eg - SGars THl weEs 96
WA AL - & Jitard 20T (Thapa, 2003) |

.Y R B
TATAH] HEAAH T GEINAAHT A &AH! sash AT, qh birad Aasb! Ha=a,
YIEANT AGAAT, AT ¥ 98 6T (WIATETET) 99 ggebl U3aT ATaR (| e,
©FH, T T ASHHITAE G g5 & & TGH! FAT 87| A T AT o€
Tt B9 s At Seamare aere gl fFear 9 e S, 9e%, 96 T ads
& T9THT OY HeT 93 eerar HfergHT T (Thapa, 2003; Phi | ipson, 2002; Upreti, 2006 ) |
TN (WIATATE BT TS TR hierET Siiiter et wewauvl Rear e wern awd
TEAd B |
Jarelt A A URTE, N, SUCHH, =L, AT ST, T, AHIT FATH TR F Tears
qHAT (ATATATST ST AT Gl G qaal SUANT AT | ATATATT qAT FARLHT AT
i EgTEeTs aforet T qRE Wistrs TET T Bl | Hre-aRad=s®T gem 9 (9505
. fr ) Seur (wrelErdens e faa o, aRaHr qr o T eadl @Y S
[ §og Tl TArae G T iorel s 2 |
ST (ATSAETEY) GO Feghl A HEdR T g 3 qa R G (%) yHEs
T TAR, T FAT TN AGqE GHE (TG =0, SASAR Far), TE, qrar s
T AT FHEH! WAN T (@) FAd-Ad AAAEar. aHEel snE e WO qEes
TAEEH] AUEET | GGET GLHR ARcrd SrAdT aveieaa qaedn qfe=n T qeaa T+
FHAAR ST ToaHT A, qoriias T AHISE  qF8K TR Faih] Aet,
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AEIIHAT T ATEATHT F(dHecd ATBee T AT & %1 (AeA@ms!) dea=a ahd
TEN | AT AT SHAERAT AT T WU T ATl T a9l HIsardgeas it
HTZAT AT |
X UHIT SACEHT AT aehl JURAT HHAR [T | T (WA B g el
%ﬁaawqﬁﬁﬁ&av_dg%wl qRUTHA: T 3TSee T (ArATEeT )@ FaeAvmr |
THTAA A Y P WHRAE J048 FIRHRT BRAGHH e, THH, TedM, FABE T
SSRHIEHT AT UHIFHa [AH HEHA T A6 (AIAEEFH THSHT Seamm J04s
TG AT TR YA T BT HEHE GHEHE AU | Ged A BRI
T TEAT THRICHS TATE T@ll, Tl ThdT (HTATETEers 3 wrgar [ | e geEr
qABT IURAd qAd: Fleal GEHBHAT WA Blgd g Aedl | ST AT T
(MTAETE BT THEAT @ | AS-AEEHT A" T O RS JAA ST arss e
Jufera g | Iieewty wiws afierd e o T Jedied TRaE® Y 9 Tsaer A
FHETHT TUE GFATET T Ahab! (90 | AFATS W TdT (HIATETET) o 9T TN T
fomm |
FogHT Afer AT HEeaqul g4 o1 e WA AU TARFT 6 FeEd JUEEH!
A U WO g A BT T deragd 9 JgUed God G aar T
[ERicatkeclcEEa) g1 (Armon and Car |, 1996; Upreti 2010; Armon and Phi | ipson, 1998;
Barnes, 2002; Nixon, 2003; McCartney, 1999) | Siifcr fE¥gel qa STSHT o4 ST
T MR @ RS T 3 gersT 9edi Tdg | Wikl araedr Jhe
A IETEX Bl | ATH U SA Mg gl U SEENTG |id awdr | aear AeEer
AAFIHT AT FHHTAN [FHTED AWaTe F84 Afa TREr & df S=ar qr&r astia
Y |

R.E& @ A FAART BRI
HAT (WATETET) T 5y AT A=STHl TS RUHT AT aeg | o ArsmEmer
ETH TEN AAART GFIATae Hds d TS eedie T 9% 9l Hed Faar
(W) 9 UF AT AEERT AEd (WA % T G FgH KABI qoAE
WNTE T 93T (Thapa, 2003) | 9T (HTSATETEl 6T F¥ere [Uqeq o Y9 T WA ATA=ET
FHES By (WAGEE HHIES qed AT 3-SATNHT U@l adrz—g (Saren & 3007
T Q¥E-9¥6) | TATY FrASTET B oqF WG T Urg AR 3 €S
TRET (RIS (AT BT qFereae 9 ST S §g el SR - a R
TATS T ORI | WIS YT gegal Al A AT UGl HEEe Il (AEE
VT G Fgabl Sk T i 21 W U A @y | AR eEdT q9Er aEhe
I o T UeH! GG Feg F UIH] e geghl Gid el AU (FEE e
ARG (AR o anfaeie averg e [ e a=r weegee A%
(RTATETE T a=ias WerIar TIuahT o |
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T 2009 TEFR 99 AT AAHII FHARHIH FAHRId dad @ T AMgeAedd
TEAT AATAT U=ERITAT ATHAT T TATeTHT 91 SA-aqRied geer =mar sgq aredl | §<h
ToT AHRFT, TRA T AAAHT Fooead T Afipa qar A afemrieest yao T
THFHTAM grguidan! et IaBrare Ieedh! Yo A6l q@rsedr | "qTelahl IRl qeabTei
FARH TSEA TR (FAETE)afd Tl Her fewaft T Areiandiars Ardsss qE
TYFT T AANHTT AT (ATAETET T TRHT FER GBI I a7 | AdHaT
foreg® der’ W GEAnT T GgH oA AANHIT AUArs 9 ufeel HawRT gEE
TEAT | Y Y GEAHT AT qehleAl e Jurell JArers sfferdl ST qevev
AH FFANT T |

YT GEEHT TR e ¥ AeAuRTE A e S qaerers sfiar S s
U IR G R GAE TR ATl | GRS W egid a¥hl AHER
B ot seaRifST waT USer wewauvt 9e B, ST A9, 9 geg A ui i |
TAAHT T g Hl WRA U Rl qWEe ik [T e (AT i sRaen
AR, THRATs Il T GedNT, ATl TSI gelel T4 Aqoiidd O T4 T
T FHR G FegH ARAT wE F el quEt 3Reedr (Rae, 2021; Sharma,
2013; Adhikari, 2014; Bhattari, 2004; Dixit, 2011; Einsiede | and Pradhan 2012; Gautam, 2015;
Pokhare | and Rana, 2013; Jha, 2014; Pande, 2005; Upreti, 2009 &2006; Mishra, 2004) | R009
FeeFER 1 Al TR (ATAETET BT IR TIT TR FFgeara T d7F asd=4a qioral
g | W (WrEEE e agtere gieenr T efaanad i wedn wosl o e
YeHTe A1 SEh I YR AHAET AN ST AEH] GHRT FANT T | S 20049
JreFax 9 Uy AU GBSl (WIEETEArg  AGHHR BT T caqute HRA
AT dfeT He el @ oA | WA qeerr AHE el wied werd = ¥ G
IEERT AT ATl U T=aT | THIT (ATATATET )BT FI §og TS ielhted N adahT
I Ferr g qebrel o ¥ BT GTHETS g qHE T |

JUTE TSHIfAT MRAHT AfET 98 WIRE  Afdrg T TAdaTed Sael qWHT aEde
TRETg | AH! A g U MRA AT ATE g T GHE T AehT O
(Rae, 2021; Einsiede | and Pradhan 2012; Rajan, 2003) | AT SEAATET TeabTedl TTel
el B A AEHT TET TN IAT A=A (A TS A T AR Feqed
e g AET W I T TR (AEEE) = QR qE GeAiaw aesiin bt oy
(Rae, 2021; Einsiede | and Pradhan 2012; Dixit, 2011) | ¥&qT (WIATATLT) HATFAT <TEAT H=aT
T S GIeET AT HST A F [06g IEE 9 T (W@ a8 TEt % Fab
TEART I |

[T AT FIAH TAAD] GIA FgHT Hecaqll GATSEEH] AT A SRgUe! [&9u |
T U ATAT O I B (WA oS wwed WA | Joc BEedd geghr "
(WTSETET )T AIATDT A TN TRBAT AG-AE TAUH! (AT | THuT (ATAEaT fel ararar
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AHTEE B TS ARET Beel T9h13 J REUHT /it | 7af qeiaeaah! dveafa] Sarel
ot witeerar B e atea 3
TIAT FITEA FEAT AU qicheed! AHHTH! AT 9 WUHT AT (Sharma, 2013;
Upreti, 2010; Dixit, 2011; Gautam, 2015) | TR AT QR grgahl afyead Fe acae®
aimt @ (%) wih agee (Frma: GRS aaw) w1 SR @, @) fgeard s
TafelaT YRET AT T CAGHNABT HATHaT (ATBaTs oregsht qg T feraeardt &war Hiegant
&), (1) WaEdeEs! oHd - F=aed e T TB-0d® (3R Hel )& TidH-TH
B ¥ yrafisan, T, () gfar T ad-aeifa T aefa aiits aeqersr e |

.8 IR A
R0YC WA FHET FAEAT UHAT Hoadhl Teiidd e .50AL Far=Tar 2war T &
e e = ool o1 AT | SueT € e U ST et R | aat g9 @
ITFT T3l THE WUHT &AAE ST IUHT THAFHNY AT THAGH SAT8R 9T | (& T
AR el Goferd Jedl FRATE AefdT ANREHAS ATdbd SRl Ted Gaad
FHAEA WA qHT I DT G| THTAT Wbl &ADT TAdel 0¥ & WD TSl
IRETT 9 AT fod TR Hegd |
AT TS THAT FeEA TH AEAR T A T AR UF s S G0
g @gY 7@ T afuRa T (Saren @ R00R) | ¥ aR¥Ew e wuw war frem
ST e Ul FrFAl B AN | FIHT g4 ULl FEAE AENE A Fear T
AiEEER] 9 [Maad K| FatE arEne S am Sqcadl qHedrs Jeaar 95 et
TS FaraTH 9T *mae Tar | e AT T Tw 9HE - AT (AT
- YEET AVATEAT WA g AAEAE Soad WAl T G g5 o A ATaR
AT fad. 3040 W OgAMET AHA (AAEET) FeAd GEd THIES ARAH! gl WAl |
THATE FHIT (FAETEN 2fcaR IS T ATeadra! TIH fordl (Sarem 9 300%) |
TEAR TATHIVE, HRAHT A TaHT AT (ATAETE BT foede T Sear (wreimamet &
SeE®! THT Graed, WRAGTH! Gl G T A R ARRIERAT ggwidT, 2009
FeFR 99 HI FAANEIHT YW T TSACIAAT NUHI ATTHATET ol T TR
AT T " ATARATT FHEgeh! Jg ' TUerhl GeTe Foga1 b Jara wieshl o |
TAHT A% GHSETE] qoiias  caaed] SOl T4 J6d  (ArsEs®T
ATl B BT | et Tt Tl A SATersT deared eI, ATHISS,
IS T AMH FHEAEHT TG T qa 1 (FTe@e)®] e Bar | giaeR 98
TG AR ATIRONATET 1 (HIAETET) TSP [Fa=20 Ahd JH@ e ool T4
T ITYT TE T AEl | Tehled # % B PR 9 T (WeERt e & oad
TAREE B3 6 T Tl oiidd sHaeddl Qe TS 3539 TEH ara=a |
TEQ ATEIHT WA FgH1 el B Faiel Hied I aie= I el | wwe
TEH AT WARREH! Add oW ot Fled gea 9 g7 @ |
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TS BT (ATATETET) el HUHT T | Tl Brorsier Jarelifee aféed S we=ar
AA-AEHT W A U T, TqATS BT (AHAETGT ATFT ST T AN Uferapt i
IIIRT =41 (Sharma, 2003; Karki and Seddon 2003; Upreti 2004) .
AT USHB! GETA W ARG THA (WAETE ) BIEAST TEdl T BerH AT
Prareare Firga T Se | Ety s ged aiea o1t sRey | afeer ggfa
T ATy ATHAET TAX SATE AT O AT (ATSETET) AT SN hfegd | e
FHTSHISIHT AT a0 IS =6 U a, 99 16T arat S 97 <aguts S Al Saedr
REd= AT |
SUTCTRT T £ AT R AR AEEAEE ¥ AR AR GeATeeh!
T TeanT Jected HEHT HUH TUH! 99 §rg A avaad GaTeeeHl S ST
GrarehT Saredr T8 Gl ST WL e gl Aethl W GE Gede TS AuCAE
YEANT AT 9 F AT | B U 9T eeadid el H Et FEe
HTeT o WX O e | T, ST SHEEel AT WRAIs qeards ST S9TE €
TATHT T UREACS PRUEE bl GFid THUHT HTd Gaaeid Hgls aHd
FITHIHT T GHERTAD! ATHAT JATA TITAHR] G T TERaTTs qHd Sieel
ST (ITTEXUIHT AT A= aTahT faees) it sarear nfuat &)
TS AT, FUTTHT T 7ghT HIUEEHT (F) 045 AS 1% HI TER §AHE T Iqh!
T, (@) TSI qcad! J@Eadr, (T) S@ar agr e, aveeg, () qics qar e
AT FE A, FHAE GMET qAT WHISE AR ARk d w@rd, (3) Aeias
ATIEUE T (F) AFABRITBH! TEHA HUHT qe=g (Upreti 2009 and 2010) |

.G HITA BRI
AT F730 AEEH! ATHAT g GAaT T HIIAT WA o, a9 T Sraarg e
UErar &% avg ora, Wi T geufa fasiE a1 sl HiEeT ATHATEE R AT 9T A g
T X BocH® gl anET 9dl @y (Armon and Car |, 1996; Upreti 2009 and 2010;
Armon and Phi | ipson, 1998; Barnes, 2002) | UTeld G=a¥®T Wal &1 W W QU qer
TAEAHT qF BTN A (el YFerTad) el Gehid, S T qifvs e
TN & AT [IUAT 9% "U% W U JUEr |ie foT s ) R0y e e
T Aveafh FTAATHA G B geas ORMUHT [9a7| X A9l 9@ 30¥0 o
AAFAUHR T AT FETAA, AAAABR, AeATAGHR, AT ATPR FFawell AT
SYAETATS. ATCHATT Th! [T | qC U AT Wbl Hr~ad- HHAR HUHTA FATTAT
frem el T, 9 Ul G gegel IO T qOAT (Upreti, 2015; Onesto, 2005) |

R.R A FEHT HRUDH! AT
AMAHT § A JUEH G Feg q°T AWHT Gq@ WA, AT, T, dicrn T
FHIAT PRUEE P R TEqd TEH F |
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ATTET 9 TITH TITE F5HT FRUEE

.9 BHRIEE Giar suren

TRET T SRS

A, W, [T T e e e

RECEIE) FAFT T AHHA-AERT FAAR MG GghT
(qrHTTSTeR- JUAEAHT AITHT Uebieh! M=, RS qar Iureraeh!
AEH) BROT | AR JATH TEAHT HH

farsrerar S T fawerar

A AR

FFHUT (ATAEATE T AT HET A= A0

TEET T AAURICHE  AEIEd], a9RE Wi T
[EREIEIL]

T, v T w70 Fafee gHgaTe AT weETa s
Fei wwel

AT ST =i Fier Rsr 1 qwe
Ao e

Ariifers R | I T BA GGT AUHT ST SHET

TEH WUH T WEL &TAH AAdT THRIr

YIUH 5T AT, FAId, ARG T JANAT JFAIT St
YRGBT ATEEH! AT FGaT B (AT, A,
W, Taad, Udeiid UHias, i, WHaE <
A Twe)

T 3009/0%/99 H FAARHHNT ATTHATET gHAT T
FRFATHT T ATATH

FRE HROT

S TGl STE] FHalged! [T AW T ward

FeRIE T TEAEEH! T T g Fia
e e

0§90 W 9% URgHl AUl TSHICT Sefear
EESIUER BN
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£k FRIEG Al =Tt

e A SHaieds am

W% ! FATeerl TN T agal &

FAMAENT BRI | Tl G AT T JUET FHgD! G5l AT

AW AT AGHA T, Icaehcad g

ARSI S(ERT WA ATHITY AT ST 20
FHAAA T G GI-ABT ASTAA BT

FHUAAT BTH T T AHRHS g AEPIdhl G
[EEak]

withemeliees! Mfed Tard (Terifas T safsd)
YETHR T FHRMHAH! SATIaHdT

Arqrais T ATHh qdia bl ﬁﬁT{

I gege Yikh BCATS WIEAW TG S ¥

T Telsh! WHITT
T seRerar T [ afers aet wreer & e
gtem
04T W& 9% HI TER TATHS
TSI A AqHerdT
L, | IORH aTd R04% IEIE g Ul AR QoMW el UedE
IR
TAASE ad- TG TN HirTET HET
AT T TS =0T T T Al =
Atk 9T ATHRHT TETANT T THNIHR Beaiad
JATd=AehT el SaTedl qar id-Faaar dedre
AR Eade=arr a7

QrATS- AT, TSAdD, Wepiad e Tdd T
RO&q HIE 9% &
HI DI 4T hid
- TEAAE, FAGAAAAT, T AGEEHIAD Ao did AFAHAd T
cOH! ITAd SATEdl
YEER =0 oiE ArEnSEdr adauie S
TAAT T AT JeEhEEd! gfh T Saersdl T
ATF TAATS GHAT TS Y, TFehl T AGLEAH! (eafe
IREC]

&. AMIT ASTHAT
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.9 FRIEE Giel sarea
AT THATH! AHAT TRAGT T AR AT @io Tl
AT
Source: IUTT, 2094, 2014; Mathew and Upreti, 2005; Thapa, 2002
Yy Scafed FRUEES! IEA TEETAC WA @D GA FEH Qe GHEH T
qagg |
3. TTHANSAA ST GRAT:
BT e TAT GAIATT WeATerdsh! qeaTy AT UTelh! qe grgahl HHA 18,588
=t WY, 9,430 W1 o MY, 01,409 wafs et WY, 3,9¥3 S ATEE W,
T,% 3 ST T 5T, ,000 Aieaah! RSar Ifegal, &0 anae=en ggdl sy T 10,¥5Y
W AT Wi gl AEd aRaiR AiE @i Wubl RET | qE g G au e
AT ATATAHAT T AT SR Tet kel TRUH g |
063 ARET L T qepreli [ T, 91, (ATATETEY) T qesbrefi s Y I Sl qeabrRise
Ui “Uehleh YTiee qreiiar Tee qUHT qY o9 AemsdEg | 2043 I 305 3 e
TN FIelh! T Frgald ST qHS, Afdd T qorifds IR Fareee qecaqu
TIUT I&HT P (I, R094@) |
778 U, TMid YT, Tod el el [(oee qverel #0 Y, aD! AhiaT, TR T
M SR IECHT ATTAET (A F A AT wIRd GEEIAEEw 9En quET 9o
YEAGTEE T FAFETT T T O T et T F% Al geeg | i IHaH 5H0E
e T Uideg g9 T URAY A9Ee g9 Al 3 YEUHEE HEaad ga a8 TEAeeH
Wi draT HHr T ARRUH AT AREdTe e GESdTET MAaeEE! BT HHAR
GRREY
e Afthebt, Aoiesreh, bR, U6, AT (=S, BTEdl, e, ATCas, JEar a1
W@?@Wﬁﬁ?ﬁﬁ?ﬁﬂiﬁwtﬁm WUFT WEST (Armon and Car |,
1996; Tate, 2004; Wor | d Bank 2011; Upreti 2009 and 2010; Armon and Phi | ipson, 1998; Barnes,
2002; Goodhand et a | ., 2005; Hendrickson, 1998; | ucima, 2002; Misra, 2002) | I& ST TqTeTahT
THFT Wi TR W 9 ¥ ITUNEER! 0 HrAaaT T GHAHAT “AEHT FaA
YARAT 9T Vel g W | caGel 2Iedl, [ershl Wi WEAdrshl Wecaqul e
AP HABTEAA AT T eaT 1 Refiferuany, et wared sqebet TN WUl T @i Wit
EATEDDH FATA A B! B |

YgIvas TTAT ol B 9 GHAUHIAT ~IH Gl SUeH Tl GEA T Gibu 9 a1
A FHAGEH Fegeh] ST BV o e | ATl Wi Greiiaia! qRHeaar GHavHrei
I AT G gegbl Q0 TYB! AAAT Tod T E5Iel J&rel grgdhl -THAT Tl SAEdr
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(e, SITCIX, ST, el &, ATE 9 Jgar TR ufenfia wiafafe seafa qdam) =1e
FATAH] T SARbEEETS Wi FFAH] W T WA ey =ar & o

ST W WA GRAN 9 9E A Seaed ¥ EHAUBEN FAH AR
AT T | A G W G ANET FAE Aed TEaaHeE HIAadd 16 qeE
F U | A F9T T W geg QAT SN ded e G BEaTaR T el FeE
TeTEel GHHBTEA AT FaTel A &Y el Bl Fol WEqH T T JAS e qrAe
T AT FATAH! A | GOHT S ANEIA ~AaHT qard Huiaddaietd! araresarar
W, TS [l Heawq BT ©IA [T | ABIR, Aa] Niheed AT Garears ATl e
TG T HAH T FAT8HT T [0 | A g8 Tardhl HROT GHATHAA a0 A a2 |
ATETAHT, TF el Al oI A |

U FH A T AT ECAEHACEH AU i Hecaobiel T WETHATEIHT erareier
AR ATAECT YT S TN | AHHBTEA =ATIH] GACTeATS AT TaTdehl HEqH TS
e Rl witheee qe T fRwem ahb-fad T awers a9 sied aee 9t e
AT g3 Tl U ATTEAT rarash] araraser Bue siar T arey ikl = g et
A TS quid: TSGR T Wi GUEd] WIETHGT TRl WAN A ATl | R
YHAUEHTA =1 ASTH =T | UhTah NSqee G 5ws Y A Fhi qh ATET Tareieh!
T AT HET ISTS Wikl TTE FUiad o aedl | Toaet A TG 94 AV Seaaied
9 Feqmr 71gy |

FLHAMHTA =AIFT HETe® qFare T ST I qcd FEaw qar FAtaard HanT T s
NRUHT FAhHT GEAET AR A GHIEEH e NG| S Rl e IR T
RIS (eaE, IREEh T fiedead aEsud | ATREedE AEedd 9N U, [Ae Seikn T
re-201d TATH TTAT IYTs TEUH | oI qeste U A AENTesers U GganT |
IROTAT: T84T U SIS Fared AaTaae Areyr g, e gare i T smneeer e
B QA T FE T G HAT| A G BiGAgh! ArSE i qed e qur Fearterd
AANT &3 BAR (A I TAT AIA WRUHT Akl GHAET dAENT 33 99 AT SqY
oo T SuAted TR gy | q e A qrEnee digas e e wwe g3

TAAAE GHHHTEAT =T S @ Y g ae | A AriEed Ghed T
AT Ut S9det 9y dadiEa aih Frgeedrd qame &7 Weaash eaHr A Fan
B qEAE e A |

YHAVHBTEA “ATHT ATIRAT Rgied T AAgaTe Tiid WUl a2 % 81 o+ a1 wd dfeq
Hed g1 Teg | TWH! AR T T (AANEE) FT HHee qcd T T S TH qYRH
TIA Hiogd ] TRg | W GA TF U ANG AU WA HAHATH] THAT BrATaa=TH
AT &1 A AR Ao Fuiasdie! Aese a9 2 qal TmsHiaT 9E (‘@rer
T AR S ABCAST ) € HAWAT (HAd: AdF FErIar) H1 AETHATE GHATHIAT
SIS FAAATS SHAIAGR. Bivgd argwg | AT Fra" Aie TOd FHemHal Sedl sfay
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o ZEe ey 9ot T AR A 3T 9 FAR g4 T R g e a8
TAT ToTE AR Aihel TUElE S U ga Geara 98 =g | TITerdl SR auaTei
=AH! AN FE AT 9 T AR gaag:
3.9 YFHANGRIA AT GRS AR ATH e
qfeq FEEAAT T AT BEAERE AR [ Wl ATCHEAE T JedlE GHASAN A
TrI G TR T (I URUST bl gHET adr 97 oo q9r JdAtHerT
ATANT &) T I T SR cHaeqae Fradl 10 T FaTerdl SRau | areaadT At HIHaET
R e TRTHT Fafe T HPG adfer Heearhieh WUHT FTq wi~a qeeiar g e o
I&H AT I T 2R cyawaE T W ge T & a9 anar| FHEET (UNMIN) B
ARIAT Ul AA e NUH! T ¥ BHAR SqA€ATT S O TR EHAHIAT A A
e 9 @l |
TETE® AThl EEATEAR T Wegdl ST, AR &F@! TR 219 T 9ared AEredd]
AT €31 A GHHBTEAT A GFAT T TesTarhT O A0S TG Gl g A1 TR
WA | A WAHT W T WG IR U g BeAtE A B Surersd e a9 )
YASETH! Tard T AT ASUHT T |
YHHHTAR =T, CHGAT U ST TRUHT Ah bl G, Toriaes € w33 fem
3\ TR A A e 78w R e auRer g (1) o o
TiEagar (VT BT T AELAH SIMh X Aep! eqaedn) qar () Foas, sEated
T WD HW T AaETd gREad (heE T FHAEeHT ) | AT e
Trataa B qu e Fofa Sl T omeERe @ 3 oF o gHEEe @ W@ ogd
AT AR U Sl SRge |
Ui Foiaedlees SHEHRIT w0 FIE A A GO WGHT G A 2 ETerEaeh
SEEHT GEANE Afeafher <l O Y TS| € B 9 A A e A g
TE ARBTE TTATST Ao Fuiaddiee fhT whRa WU
THATHAN T FEael A T AeH WA w0 e FEaER g Tl e
GRRAT T 9T I TETHT GHANETCNT AT S A AeEH GEH ATAAD] AT
RIREEICAEEAIIC Il
() TEFHTHAT I ARAT Tt T AAHHT HARRET HLTHT gl Tf ITaf=y
st B el e
() uar A W Wed wiEtE gae (@R gMied Seedl geET <
uiEEEdiia T 8 gEaW BRi-gE HEEe Wi T 8 g6T N WUR T8
AT eaedr (3 Gl Fwra e i g |
(3) U GHATHTAT AAHT AT G T b ool WqHH! gl AR AW
oA Hegd Wt faed B g, @ideg g v weifEmee § e &
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T Tg ferg W TSHAHRIT A QI g GHIHT §eEd UHAE SMURT TR
TFHAHT A ATBR IJeclgah] HeATD A BRI T TS, HAL, HHD! BRI (67 HH
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X Amnesty International Report, the state of the world's human rights, 2005. p.23
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SReg | Y FTHASEDT & A, 3.%.9Y W GSHAUHAE A GHEH] G| TGHHAIHTAT
AT LT BT THIH B GL—

. FSHANH IS Al (oHua I |

3. GSHHANHIA AT SHaEAATs THEHT A3 |

3. Frgdieda! TXa 7, difsaers e Iuesd RIS |
JIRE L9 URUTIT ST HATAehT G (J06R ), GEAHIT Falea FeTeldah! he, Tarerel
THER TH AT AT G A= Aerergal, Beqd wi=a qeeiiar alaebr AT
FEHANEA AT SATEAATS AMehep (oA AT BRIFHH GHTEL D! G | AFHT AN
AU TRUT SARBH! G A-RT T FF FEIUT Ta1 HAHAT ARRTATS TAEHR Tedrs
T BRI AEAYIF TedN TATS gl each WAl g | grgdiied adr Heafideedd!
A AT T T Ieedd ATavId AR IAMI YT T4 A HAHA Gaeg
TRUHT RRREHT ATIRAT NEdars TRITT TRIIasH! Ja1 g Iuasd RIS Adagdl e
BT F| TIHT AR I TRUHT SARKHT FHET AN, I Heq0 qar Ay

11 et Toivg WETE @b GHG Feg JUd GCHI, e qeATer] [Geata HIGHS! WHA, FHT 08 Y
fvir 7. bz

W AfuERET rgeard B 42 ve R 90

2 U IHRFHT HAANIE FEATET 3080 FbS 0 AT [T |

g AHR T At AR B, FUEAT a9 HARuEHT B, 3. 90
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ArTETe AU R i Giedard v wee T a6 $EHE GEreT WoE ey |
WA I WER T dd] AAHR WA T LT TIHAT WEAHBHAT Ababl § HA
g |

q 9 YT FLHATBTA ~q T ARGLOTAT S
SUTART SO A FeEHl deed T WeedqU FEdra g e GeEanc H Hgeauw a5
TAHT AT MRUHT hfchebl FGHaT AN 90 gea Feqor qon Fafde AEners o
g | STEeTg feqq wnfea T, W AHR Gl qTershl Ay Aegdr qehre
A T o3iaeel qH SIS GA=AH] TIAT ATedl TG Y| & AERmEe 3 9o gegsh
AR WUHT AT AT HIAH Seclg T T AT (e gl AREHT Geid TR
B AN R | AT AGER IoerghT HCAEeD! G T IEH GetT Ariers BIenar
T, fiiSdars aROReT Aiedd! ~ardd! AT GeTST G AEIT ~ard Sqaedisdhl THd w1
ah AN THR GATNT g Wbl G| 1
TAETAT 0¥ BRM q A 2Rg 083 ARG ¥ IAGFA A 73! HAA 93 AR R 9T
¥G ST G T & 3R T AU HUHT qATE v | A GERAT AR WO & AT 0
a1 WU g3 BRI AUH] HAGT T i @bl sqaRed T A i TR 9%
AT | gegl HUA F B WHIGH F BRI Fel Geg T Aeaw! sef wrg el
ATICAT ATBTRT TATE T g el Gof | ABTAh [SGIET T&T qehlele BT (HTeAErd)
T AT AEE B ST HAL T gl ARG 9 Q07 Fraor Gehremn <At 9| aam
T faaT qeagdl aWEe TET diied Uedls A YA T WRUE] ATUR AR BT Q!
a_'chl
FEHANBTA T &7 Tl Uelrs NSaq@l a3 gared AR[qae (@l HEHr T8
e W@l 99 TEET T AR FeAdE FANEed UCH UeH AU WHRD]
SATATHIT TRIHT, LT AT ATTHR AN FFHABTCA AT FE-EA AT THATS
FHITA T b Fowdar sy a9 qFerel FiT 9 T NeaHdl Aaurues e
FETIT WUHT WATEEHT THCHE TRHATTH AT Zgaied et Taig @HT g |
T THR ARG CIHT AT AGHR AT HRAGSAA G TH HROT T frgeardt
qAgF FHIATT A qEeeel AU THRATS GSHANHAA A1 Fa-gdl [UHT Gash!
BRI g THA NSaqE! ATIRINEHT BEATAAT BRAGH g o araeg |

W HE AR e qE AE BEAS, T a9 FARTRT B, €. % g

15 HuTer BT T b (W) Fre R06 3 WRT Y et i e

1o g AR A [EawE! AAGE FHH R g a1 9 @ v 9. 99, 37, BIGATE |
A
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q R e
e TRl AT A AR A aavE WE g B UEfey B
FCh WISE ATAICHT U SR | o U T9TRT GegehT B, U T WA Aokl Ferel gegd
fieas | &% S9! Tortifep, AT, AT, 9 Tk T e I g5 U hid—
TH BT TW Wioheg | TSHANBIAT G- Wha HATHATIH! FTETHATE grgahl TR T
feair wnfeeser @i AT Hetdenuen fHmer 3ReeT |
JuTersh! WA Ui geg gEaTar i GRawT A AEeasmdr T 9E Wl e |
& GEE! AETIHAAE e AR TE Ged Fga g gratewar & atan
ATAIIHAT MUHT T | TGHT AT G, T cafch, THTST &= S5 T aih, TS
TS, AN Tl GHAT ol FABTCATAT TETHT GEAIATAT TLHHBTEA TF=AT T
IAHT GHEEA T A TG wEeg | gwy oF | e T8 A e e s
TAEIIY e dragg |
fereae wmfee westian WO = afEeraen it Wl T YRl s=s T GgHATHA ~ATIelrs
e [FEHTAT TS Far=d AZTAqH] WQET@HW ATFR ATIANTEE SUHT Geadh
FAFIIT T FEAE ST G T TR W AfIER Sedgadaidls BT e
BT, HAHAT, TRER qer diied IRara! Afoed dfed SHa—ard=al dTgR €9 THas
e e fig wed gl Rddr W HAh w@iwe Faterd fiadrd aemees
Tate feufd aRuRer dur fiedsn e e a5 T8 fieds aeafiar aEeEe geearers
I YIHATHAA AT GHET T | e GArerr digaskt digrens S uhar A
ENY TR =AY T A AR FHSIRT Fafor R enfeaehr €T e defie,
RO, A9 T4 = Fa@q T Hdls GgHAHE ~adeh] STERTH T@ diheg | 1
FEHAMHE a2 FE! AN ASTHided TeAldew! ATaRAT @R SEeadl Ted g
T4y | FrEdiRaens NEaHE! dauRuE ATAHT = T AT ey g wEe
AT | TLHAMBIAT ~IHT Teaa e Hedv AT T o SAufhd! g AN
FHINTG TR, T i, e, S, ReRer T fiedsl aeqeer et o ag |
FGAE HAH! Rifrh THAHT FogH] G 0 s &7 g @b, [ anfea T gemes
HIA EH, AT g e WA ATUPR Ioelgd T SAGAID] AHAH T, WHIToTE T T2
HAferadT ardEer R T, Geasr o wi T S aRer g weer J diand
HAURNATS ATEd(h TAHT SHABTHT I Aiobgg |

9397 qrn:

® TUEH! A (R06R)
® TUTETHT ST WRUHT AR T [l ATEaeaahaid! Feqds, ATSHTSATHT, 7T |

g AHR A [EawE] AAGE FHH R g A 9 @ v 9. 96, 37, BIGATE |
TAH! Gl AT ¥ dkr q, W, J00% 98 9.9%¢%



o TTHANGAA ~AT GaTel Fatheb! AU, 065, ARSI, HICHVST, 7T |

® HUCTAT el T WEH FHEoT, dAI=E & A Hg (374 HGATS |

o UM wER GrEEdl uiEl AT FEAS, (LA, 009—I06R), TAHEAT a9l
HfAURTEHT HAT, BT |

o UITHANHAN A T GaArd AR(IAH! haell, FARLRdl SRl |, Hrearel,
BEICH

® Shiva Dutta Bhandari, Impunity of Conflict Related Human Rights Violations, Kathmandu.

PWPIR
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FTeAT TETUT AT TreroT: RrgTea T shT=T saaeern

LT e T YHRET
gier S B B B T B FUww B4 7 B BREEr Fewd (Inference) FeTed
Tdg | AEdl FreEd B gUH, qeF A1 Ghadl AN gyl A g fegee iR ad
TRIGSTE BT | HHT Y, SIqaral qrgell QA0 a1 U oeq "oid Ao SR o= &
AT B4 T P BA WG (they tell tales) | TEAT UehdEwHl AU HEl (A
(Inference) e | sREm@R, W+ T [acRg  wdearetag  Sogar Fewd
(Inference) FTega| T HI TANH F Ul WEEel T A0 Fhah! Hrar
e e srewr fMapTfer o weat v g | i WERarer SHTHET fofT g T g
FAECH MU BT H TH gl WA BTG 4 BT ATAE (hypothesis or
generalization) THET T BT, H ITAT AT TEATEAT (proposition) YA AU 2T, | TG T
BTN HU FAH] TIHT WAl el Wel FU IRAMNIT DT o | BT (T Tl o
T prifafveeT AT M HH qed qEied T aEd SHUBT A AUH ATALAT i
e W €391 TRl wlaer! St T HenTeT T qreEaEn e (an inquiry into
the past events) BT &I FL¥T HTAH! TFEIaAT THHE Fowd wqfia T geg| e 8
fepee €afia WY qea yaiv TReg | wel® HepTEl GUE (set) N FA F FA AR
(foundation) &g | T&AT ATUREEeS JHIT fHvg | SedlHEaMaFl ATAX GHHT o H
FAAE TERTT T, T I a1 fGEfe Jerer aeds [ T o e Al fE T

g~ ("Evidence signifies that which demonstrates, make clear or ascertains the truth of the facts in

issues either on one side or other"?)

TREFT aaR B HY a1 URRARF] AraThare G B A a1 AAICcaABT G
e (framer faemse) gﬁqﬁ ESUREIME 211 Evidence is anything which tends to persuade an
inquiror of the existence of some fact or situation which he is inquiring about.?

* TF Fe=AraIeEhT, HeTaraeachia! Hraad, 9 |
* YTl FEAN(R 0\ ), T I, i BT, T wb1e, I8 R
2 Michael V Argyle et al (1963), Phipson on Evidence 10" ed. p. 2
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THIT 9! foaTEdT THeEd ATh ARTeqare d T ATedh! qTedeh! gl Tdd T4 a
R I A I K S e R E e I R E A B L E R E M B C I e A e S B A S Y
TS A1 e fyres weqa T sifas Foeeg T e qur qhevad feedar o wgd
T R
TETHT TG T 9Eqd TRUHT Aoges € eid JHG T a7 dehT qehl qE  ved
T yEqd IR qed, FErEeq T arefaadars T qHeg | AfoHrS SO a8t o ST
a1 IRRFafrEHT wEET | TEd et Fater dtaR W EeE grge O g aneldr W,
il T T WGCAT o @ AR (testimony of witness,item of real evidence, the way
things are in the world) | aTTEeTer GTEfer T FHA B4 T A TG, i TAT T
qTAHT T qFG T YEANad URGHeddare TarbR T al WA 9ol =TT oerdent
ATHAAT WX Tog | Tl HAq GERAT OoEEdee @ aREl 8 Jgars aRiedrd qeeg | A
A MaRET Hed ggt Aife® WHIT a1 Efdl SEw T qOen geeed e gawd
=g |
3. &R W
R.q weler @ T awar
e AT WA FA B, TSAT AT AACA T AT OB, USA AT G FeAE
TIAT ATFT TgaeT 9reT s SAfch el FieTg | AMETHT THBEN ST T witness B
9 3 g 7Y | AP FERE FRAEH e Wl e oty e A @
T GG T, fafd o dFer A Wied a1 | qed TW a1 deaFerdl dqWade ar
ATAREALT X AR TS SARhgHAATS JASE |
FHEA SARH AE T GFg Wl Tgl T U, 3039 HI TR 35 A Ioal@ TRTEHT
T T ATER Bl AL, A TgEEA A1 WERE A1 AERE AT AT q% caed
FROCT & ATRATS QU T4 el TGE a1 AGHN ABIH Tah (47 T o
AT TEAUHT oAKh S8 WAAR 91 GgaAfiaeh ofad Sge ot wEl g
Fg | AW T WEN B WA ARBH A G cAfhet TG WO 9o T Wb
TR H T TEAT T AT WY T FOA cARbeears el g7 F @
T ge fguer weeg | A el @ T AT waive T UM Aiheg | AR wIENHT
FINIAAHT TEA-GH 9 AIAqel [T 3= |
R el W Agar HaRe ARuHT ugeg | GRS dEel e skhee TREd
EEGENECIECANRE e I T b e 2 M o B T B b Lo > o e | e
FveEgqare 7ham ¥ w8 Feed M g T e deEgl aw
YETAT RS ARl A, AAT A1 ATHER] ATIRAT @M FH WH SARh WA
R
F G ST TATE S, ST, e A1 AqHE AUHT oAl s " | SR
THT UFHT TET WY, o AGTIAel B e B, BRI AT wer, Hah gedER o

TAHT @l AT ¥ FE: q, W, R00% 98 7.939



FTEA@D] [ T gsd WA aEdl Faelt FE, e, wen ar geaER o
BFEACEIH] FFEI-IAT [T AT WUHT SURhad! T o a1 § T <I%al ok [F90as
qifveg T | TaEd THIT UF, 2039 BT TR LR A EEAER, <A, Bl i,
forsr, e, e a1 SseE a1 Wikt e adenr g B ar aed o B
FEE P FHI TG O g ATCHT AR I8 FFaaaT (@8I TE0er, g a1 i
WH cAfthes HEN WE SURYA TE GHISd grg | Ae weetad s o
THAEAE e Wieg T e areft s |
.. W 7, §7 T ST
HIETT HEThT BICEAT WEfeTE A awerehl Haul qa7 ATATHT ARG AT el
T P oUH T SAeeds diedd! qhele g1 gFhl T Yaeigae WE TR
AT G| el WA FA TS TSHT @, AT TS, AT T AT HeAEe g
Aty qUAATs WIS | Arefiel SRR TEH cuaedr fied T wefwr At
YAV, FAERATE G faersT qar Gfeaars i afas! aiuxer ¥ qasamaT qadas
THeTd 2|
qifed qar el Wew FEww ael ¥ fiedeeds gaE T yMEEe SRS AuAre
FEFHA 2| a9 B diied T AMElcl HEHT T Gal a8 T TS HRIEE
difeq, Aell T INETHT ANHH! ARRD! A3 SAFAT g1 GAARE q=GT Fa\ TRA
LT GO T | TEH Se¥d AT AT HEcdqU GEAH] QAT T qAl Ty ¥
AEA AESTH! Famfd & &1 A W IS SRS, GIATEH! qHAN a1 gaars
qfeg i giqag (This protection shall cover the protection before, during and to some
extent after a trail.) ¥aT&N TTEM HEHH A=aid I [FATIEEATS AL TR FHRAT
T Aiha;:
(1) ATEfHT MO AT FERA AW, ST, UREd T g Seleer
Yy Sedl FAee T2,
(1) WEfEr AfdE qA WHRE GET: AN IEH wARE e, Wk
T A1 AR YT, TSI T AR GBI T,
() wnefiems glaem: @ s, THEE T AT FAEE T2g,
(3) GFA: JEhrE Aefidl Ad 7AfERT 9F e T WA AfTERl GRS
TAMAHT FUEE Tag |
YIH AT AUNHTH GUT a0 WA FEAFA Aada welieears wat afiem wfed
Tt TR FEHEAE TS T A T GHART FEee TRgd| ATgdl g
uD! Jearr Arefiars GET Ye ey ¥ Il 9T HHHAT el SAhee

¥Mabunga, R.G., 2011, “Comparative Study of the Witness Protection Programmes of Canada, South Africa and the
Philippines”.
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AT BT T AT wEe] AEIE Feg | AEH! AN WIT Wi SAuRrE
WEAT FHIT IO TRUBT gAY, | AErs A BEABAAT G d TS 0
HeTarfeachieh! HEadd Tag | ¢
Bl AT el GAT qEER WA HITA Sgaed a9l UHied X sgardd
FRFHAD] AT HIHA TLHR AT E1 HEW g1 HEL BT Wdddl AR WHl G |
A QPR B, A0 T LT AHAT AeATqdel Wbl A90d GFaell ofarg
AAT A, 06 ATARX TWHR a4 g7 BIWErT T qgT B4 AWHE qHa
FHIT T &R.% AU IJOEIA Tard U1 Wbl % [QUHT T ©Y.q Fiaerde
THI ATEND] GUAT FEX I ], GEHI ATENHI T THIA T4 Sfal ATSaT
AT @ E g WAE £ 3.3 W JeErdre HUh TEUl g | eI el
TSN THIA DI HRO ANGF JAWNT 8 H2 ¥3.9 Jaed T ANIhHS! a4 T
TATE B R 3.q HIAeTd Wl feg | ¢
.3 el TE G AT BT sasrer
RINE qETAT FavwaT Heedqul arell | seAmEe fied safhes, SeAEe Feas wHiE
WUHT <ARHEE, TeAl FoA 6 T A IFFAC ATl WS wAfhee gl aad wEie
YLETHT WEeAql TET Wl NLah! GLE0T 81| ICFRATG WIwEr =0 Jomedt vifha T
AR ST AUHR WA qAT Taeg GAATeH! v Hiad T w1 qys w/ oA
AT fargeardt S S weufyET raRied Wty q9 Hemdeed sia, watar
T GEASEE TOAT St U ghadl caedl T g | A AIdHRsl Ieciuae d@T
U ARk WS g HiAuT TEAEASEGe AU UISTh! TP ATBDT Gl-aHT JeAL
AT GHA THT G| TH FEad [+ Tedrevee Aecaqui o |
(F) IO T ARTIRS! TERNT WqHT AR —agradl ATEOE Hgras! aovm,
9’8%
Yo TEEHAIE W A9 Sonel Nigden! Begd aRar TE qre a9 S
Jocl@ TRUFT TEEHe® S, av, fofF, SHY, W, &H, ARAAT, Teide a1 a7 @6,
Qe S A1 ST, qEaR, SR 91 AT 2R, ST AT i g T
AT e B HREET A BT WeABT AR AN g cAwwd W gl qq
B Gigda! 7 9R TRET AueRes qUed gu- Aradl R qEl 9
() ~ATH FES UgT UAH Ty SUARNH] AUBR,
(1) ovERE a1 AFE UE SET i A e Akt sE
I FFEEET ATABT,
(T) TeFHae AU G THHH! ATCIM qsFaIe AT TS ATHR,
(Z) e, AR, A=, QTS Gedn qeaed AR |

“https://www.criminaldefenselawyer.com/resources/criminal-defense/defendants-rights/what-witness-protection-program.
AU GEIET aEeled GAE Wdaed, 093, T G, HIAA, A T4 G AW A, 98 904
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(@) yeR fEgs g W7 werwty, 2003
Ig He™Fgl 9IET ¥ [F9us Ud ST e’ ¥ A@-F ey cufthars gwiEd
TEUAER AT AWEE JHESRK AT TS I GG IAT HAAerH T TH9, SHeCR
Aifeis GRATHT ATALAH THGEH T GFHT WUGTH IHEECT 970 Ioaia T T e
SAfh®! MAAT HEH TW qAT INEEH! e T ARl Garar T G T
aAf iy PRl Tl ™, FEER FEgE BMEd FREEET 0w 9w
AT FATEHT ATHRAT A(dHd THE T dwEre, died sakh®dl e I
GUABRAE TEq T4 &7 q91 F cafchel Gl 99 w1 freg & weama
SUFER gAAE YR WA T T U AAAFa T sgaed] el 3 |
(1) sl qfeq AUy EEdl WeTE(ey, 3000
Tg HEEg! g’ Y T Y A AUEAe difed T AEfdl AT T qgdnT FEeEA
U A I IUA FAAFIH T AGEd BT G| AW Aeqiq A€l Ak bl
TR T, faefiT 9ie=r T aamemaen! qEeh! MuEdr w1, Medr a1 aw
AEAAAC &SB! THTA a1 TAEAUH] SqFeT T4 ATAC o, AENDT LD I
SHFEAT T, FEAT AT T G AR THA A AN g AT WA G | Ay
T WETErE Qedpd THT Agae diigd WUHT Sfhad! GXE T Gerarst i
G T Aieig®! gFhT a1 S, aihd! AaedidT Hieah! GRa T AXEvET ANl S
U AFTET T RISE BRGNS SO ANTHH] ARFRE qfEd g T
Al T TAFAIAIH] STIeH] AN Ied HrfErasm FR{T T T4 169 |
(%) F=aRIBT BIEI SFaTeraep! A Fa, 935
79 FaEr 99 €5 o Wied T qEiw Gen T AAw RisE qEel wRendm
HHHT LT, TARF T WAAAH qeTS T MG BEA T, TEHT AN ATeAT
T a1 WENHT IR, oW, Tawed, quqgs! YHd Jedl 99g deadls e &g a9 ¥
ANASTART HHAT ANISFH AT THA €T IIT ATAFaT T T qaedl THl F |
CAE] WS® GAATEH] ATAEH] €OHT AEeael difeq T el e i
LD BRAEIH] HHA 77 FAAGAT g3 T a1 fEgde o= &ew s
WARERT FAT G T 9l JUaells AgAd @7 @ | ol qeear o
HTETET WA A =1 srersfersr diga =1 @el quwn gemn 1o |
HY P TEdrEsetd A0d ST Weewars ~AFar qgehl A TeeH Aah
T FUars difed I EdT ATYE A TR TE e |
(1) GEASHE TF8R T BIVEN AR THamar Jg9r fHegsh! Afesn,
() FE ATEGM, AN T AEAA FRAGD] AT A AdTD]
ABR,
(3) AT, AU T 7AAH HRATE Tl GaAH! AUBR,

TIE @E A ¥ dE: 9, W, J06% 78 1.93Y



(¥) difpq =afch, AWIH o FYER A S Wag ARh a1 AWTHH
wrEfere qfeq o difgasr Afwer Aer a1 dfgawr wfda =iy fbeg
B A AYLET, T, A, GFHT, AT THEAE GUET BT T AGHR,
() TRIETY FRAEHT HHAT ATF GROT o0 T ATDR,
(&) TP BT A=arl T TS AHR,
(¢) AW #@figes @1 [ werg =ik @ Fowr wEfee 99@
@A T ge HEA WA TS ABR,
(z) wETeasl ARy a1 Fofrar B Teem @ IW WERars g B
TR Hedl ATATH Mg a1 TAaad & AfTPR T ar A
T i g geEe T wead Few @ aee wwe ffad
AT T T AR,
(]) AT wmE wiqaes T 19 qe AfTFR,
(qo) dfaes TSl SUCed TRUHT a1 GEaT FFa-gal TS e
ATBT,
(99) AHes Freol Al AT FFEFET HYER A1 [Hofele JTded g1 TaHH]
SIS @fadfd We T ATHR |
R.Y ET EET GFETE D! BIEA TG
D] IS G- ] A Wigdars oA died WUHT HETHT HRATEH
THHT WS &F §Y AU FHTT AWIH AH0H [T T At afeasmt
TS BF GHET TR 1 W e aRErhuEr g B wieed gemn die J
FaveaT Heeaqul aEl B T iedsl AfERHT SEH! YeAmide BiaErl e
JITEAT Hgedol oY qed | TR WALl Yo TXehT qHATRT 8o, G B,
TMHIATRT g TIRIGHT eheedl U I8 gauiar i Heed 3 |
Q! 3T ey NS qAT WENPT GEATHT GERIHT X BT SATTIEE ATHT
| Ulejeell GHAHT W WUHT BIEE AUUY wEER GO YMgeel add Audd
Treedl HEEed! Wed T ATEid] SR vaedl saaedl WH G WA AT HITh!
TIAT @Hl qIH IER wEEE GiRdn, 306y, qaE e wrE S,
0Ly W WEH! ARAH! TEARIHT HATIT WHT FA | A9y RiEdaw GLEAwn
R oy PfeT WAT VA, 06y T AU Rfed ST FuaEedt, Roee Sl
qUHT | AUy AT WA U, J06Y, W Ul N, AITUH] ATAHH]
SHHHT, YEIhT HETEH] HHAT T Y haell garhl e Nieash! gean a1 e
ATFREPT TEATH! GFe-gHT A& Sqaedl Wbl g | UFH! TH1 0 o ATHAT &,
T AW T gFhIAe GRET WS AURRET sqaedl Th TS TR 9% o ffeasr
FHIE qF:EAIAH AR I BT, T THR T T qoe] TREANH GHATHAT
JUASY I WD ATIAT ATATE Il qAqT HEHH qAT T o sgaedm
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Tl G| AwErEraH Egd w= e 9F g A o Bee vl e
LT T FHTAA Higd EHl G |

(%) areft I qEIE AT B sgaet
T ==l RS § (F areisl e W= arefiel Mu=igare! ST, qretisn
TaRE T AARE [, el e g aur wefiwr wea waiErh aeeee
FUEE TGl HOH BINER HrEIE SRder Wit ween e T suaed
T G| ST WlRdrEl ST 993 W Anelierns 3 qer mer s qen qeen /g o
EE P IH TEA ATEA-Q AT ATEA-R AIAHT WEHT AN GIHREET
THAE ARTATHT JURIT WOHT WS TAA Fiehd qaH it TH HHAT
eIferd T SRIGH UG XEh! S q9T GOl A wEEAa Wgd drierrer Jueed
ST g We HaRdT TRUHT g FA Gh HEAY qE A s eReae
TIET WETAT ARTEITH] JURAT WUAT e aferd wr SR Forer e 2w
TI YW W A TR WHT FHECI IUAeT TS UG | ATENRT ATEAIAER
FEATH AET I THRA TS |
AT I WRAHT T 99y WOATEA-9 A AR AIART A T wE;
@H F ARGATS AT GHE IR g AT ALCATH AHUA RGBT AT
AT G ©H g W AN el Wdl BRO Gells QAR Jorg e
qETAd THE MaEd @7 Wag | W SISl ATg HUAT HETAael aEdl araiienl
FEAH! Javg T qear-ad Herds a6y F 991g | 994 deraqd aee feua
TIEA GLEATH! Yo T Haed AEAl BB Fig | W THT AN LN T
T FETA T AT FTHIGH ATAEUHT F IR G o AGATH T
JSTSA g G|
Ed I W TE 163 W DR a1 wefiwr wRem o e G oo )|
T AR F @ HELEe Nied cafs o1 el aie e T o st
AT AENH FHAIE HAST a1 Toeid SIR WAHe THE T G a1 (A SR AR 4T
90 F TS A ST, AE AT 9A g W AT ol WS, SAFH! AT Hidwe
AL U A I(GUAT TEQN AR A1 WENHI AW, G, AT A1 [OABl AgH A AT
FsthT afem g WA @ B g W W ATEea AREAS W g
WhHT ARAAAs ATAT T Gag | A STHISH ATAT WOHMAT AETAdel aedl qied
=afch a1 ATEfRT T, 9%, g, et argswr T ar [Ferer aie we aw T9oare
& g | B @ FaEETe UEh st 91 B+ WEh! WEwl TUEr @l stk
TIEFT I AT FRO AAMTTE TEETE =T ST A9 a1 97 §F Fab a1 A
93 vamaT gramn ufaded wE O ge 9 el ud sererar g fRuer el
ET el WA TR & g | awd W qRIus Afhel AW, 9, aqd

© AT BT FEAER G 206y, T 9 9¥ (%)
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AGHT TH GEAIT TEIHT GIASHT a@d a1 A Yl [FaR YHEH TRiE aEd
HAIATAH] AT THGH G AW, I, a7 a1 Al G AW J@l FHE T 947 |

e RISET wEAET FEEEed, 2004 F A €9 | UAHT ST 99y BT SUEH
(9) =AM ATFT GEHT TAT Wl PR q@ls L& gorg TRfed difed =1
el Thale WH! HagTH Ieer@ TRUST BRI AAHE SRGUAT SHEAA <8
TR T T Geaad Mg ATeer T gaeg;:-
(%) difeq a1 wefiens e B0 SRTAqHT ASH A1 ARTAdAE et
AT EH! TATEH PTG Yoree fars,
(a11) feq a1 WETE TWEAT & AT TET THRFT GEAHT G T
FEEE T Jag s,
(3) NRT a1 Arefi! SaRhTa U aaedHT geE T,
() dified a1 Weliel A @ ARG Afhals  AEaedd B
HIAEN T,
(I) RET ar waliens T TIH TW F= AEAH Faedl T
Ed A &y A BETere Wied =1 Wl safhva aiker Wed TH weed e
| TR TR 153 FENE B G HGAE N eAhHl a1 wEl Ak
TRET W T AETAA AR QAT HEWT HEHT ATE, A, WE
FIETEY, GIATE, Hge, Haell BT T Hael B qaeada e died ar
NPT AW, 9, qq9, BRI TATHT ol WRAT g qF AT qFg [AaRE
M TG g | W =g GIaed! AN AEeaH @l JEadd AqAd QAT a1
AR e ARG T A1 el et e Roar owdr BEer G e 9 |
ATEEE ATHFR AT D! AT G AGAq AEIH @AT TH13 Tl
LU B R | e e L | 2 | B PR R PR S e LR B e B [ 5
1 qEH SRHId U= W T ARy [T g | a9 95 ar el awed
Tea qRAUHT FER arer wes FA qE O e e eumar, e, e,
=arardieT, HEA, AR AT AT A G ATl AT RIUHT e yeprerar
SIS A1 YE-TER T Oé G | Felresl Farerd Homeetl, R0y # 5o 59, 99
FaTad HFAmEet, 2093w FIAH 05 WHTHT STCASNCIHT, FeSTEd HION, AT
ST TAAAHT HET 978 FAARTEE IaTs g1 sqaedl NuH! 5 |
(@) et S arad v S saaen
AE TEAMH] GFEEHT WY Jool@ NG FHISH AT HIAHT qdd 70 [&@Q
FTITEC qHT ATEAYTF STAed] THT G| Aeaicid] eaedl U9, J06Y HI TH
3 T ATAANART IRH! TG A ATATA AT AT [RUAT AEH o8 goarad
FIATE T T HEAES TN G| AT S qdq AERIER FAA U, 208y H
THI R A AFS SElEEd q9 AGRIER Grerdl qET a7 gaargare gqars g1 ¥
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THET 0 A A TRAT G BT ATUA TW G TATAT W gl W @
(FEX T @A) UF, RO&E HI TH © W TG UT A-qias! HE@! gias oa
THAATAT IO eqaeq gl WWed quqd Farw U4, J080 AT avF TSe™Ere
(T FEEhT ATIRAT 1 FETeTd AT AFET ) GIAE g oaael @l g |
FFHHT AT (FFL T M) UF, 003 H THT 96 W T8 TAAFAE TS
FRATET B SHa€dl G| O RIS ARGH! GHAET Ged eI qAqT HAHAT
AAN UA, 3089 W AT TAAGAE (TAFT FagAH AERAT AT ASTAd ATdmiT
AR ) GIATT FRAE! g1 Aaed NUHN § | Aed qug Fare Ud, 1000
N AET ASTAGH JURAT FaT AT AHUA Ul WX Hebal I qdl IRARET FIEAD!
FREAH Fa=9 Fgel Tqa aaedl o |
TIET ATl MNUHT SARhH! G, T MEa a9 FAHad SEnT UF, 2069 B
TR 9 A GEN ARTATHT JURGT ZAT AT AHUA Ul BR Webal qdl SRl q9r
UREARHT FEEAH! GLEATHT Ja=e Fedel T sqaear ol g |

3. e whE

3.9 el YA IO AEYIE G L AT Sraedn

EN THEAT T HETh! e AT qFa-aw S HEK T ks (Aret) Samed
T SURAd TWE T W W A afd T TG RS YA e
TEAT AN TTETET, T TRUE a1 R REuEr F F4 9 T a3 @
A AR YUH SAfhars qEfH! THA JE A T Fod dAgae A $0 &g T
TERAT ATET T 2|
w5 ==t iEtEuR g B wisE qeEr vererd a1 i = st Fofr
ATYNECHT AENH! 677 Ueel T Tq@ AT6R 81| el g qias Famr e T
DT AAIS T U@ BT AT W0 JURGT WS THIA WDl gqUg T [EAuEiT
e T WU gAUE | b WiEE GH g g Uy wdid SEel wedr yoas
TYFT, IR AT AT WD G AN ARh Uh WH! g Teg T I sArhed
FRTATHRT FMMeT SOh T U TAVIIE] &1 M FETaar de aeqor IRy

TG | CORFHTATAR. Ao THIT WA TgIehl HRO FF . AgaR BT | © "For it is
deemed indispensable to the proper administration of justice,—first, that every witness
should give his testimony under the sanction of an oath, or, its equivalent, a solemn
affirmation, and, secondly, that he should be subject to the ordeal of a cross-examination
by the party against whom he is called, so that it may appear, if necessary, what were his
powers of perception, his opportunities for observation, his attentiveness in observing, the

strength of his recollection, and his disposition to speak the truth."- T B e =T
T THF AN ATAAE G el FA GEB AAE AE §T @Efd qId [ergT

& John Pitt Taylor(1848). "Treaties on the Law of Evidence As Administered in England and Ireland, With Hlustration of
American and Other Foreign Laws", 1st ed. Maxwell & Sons Law Books Seller and Publisher, London, p. 140
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FETT ] TR, THRAIEAF [FHGAErT s%E WE g7 TRE, FEl P THAE
FATEHT [A67 AAEYFE § T IUdd HUAT [A9cars [oE T AGHR FITT IRT
T3, ATAVIFE TAT TN JHEH! STHA, TABI AAAFTH AT, ATANBTA TIH]
ET, T GTHAT T T T A FTAAAE AR TRT AATF g 1)

AT JHITATS THIOHAT (] THE HRMAT T8 AEdiEd AT S@d] a1 AT
T B IS e T Gha | el YeAe @b A1 AT Tl B Iael g
foTo® 7&T ST ST FHTA T AT FAT FHA T Ay, Fusier ke T ey
T IS FHIA TNIEET AN ITH! BTIAIHT AqATHA T qFag I WS
STET W] A AT I ga, SHAS e T I T g A W T 9
SECEERl

AT JHIOT yAT €E 9w Rgrasr HE duEEEs gl HhisT A9ER B
HEATHT AHTe A a1 dfeg SO TIRUBT FH (res gestae) THATS I ST ATEATHT
UTh HU WRG AEN T GRS THAH AGEH] THA TAT W& g |
AT FHT UL TG I8 9ol JHOT BIIAHT (gl aqars 9 g T A1 gArore
TATHT EHAT U ARG g | BT T qeghei S, W safhe eees
SUH B! FU, THIAD] AN ASTATH IR TRIST A AAEAH] SAhHel ah
Wwwmﬁwwmﬁ%a%ﬁwswmlal BT SAfchel HeTehT
aifd foa fada g7 8 uxh RN B, B GSA A1 AR FATE SAhe 9
CATHT AAT AH] a1 IIa WIS ATEATHT HIHT FH ATl ARhalls ARTAqHT
Juferd TS FEEFTEH JHOET g |

HIVER HEEE GRAET SR qR3 W AR HUC THHR T G hae
qEHTE T O STeedr g | R W GE e a9 frar T B B oA Heer
TG T @S T GHNT A5 AT (G qHA cAaw | AR ANGRH e o
ge a1 BH g T NERK Fww G el 99 B0 gare e aam g qq
Fr=dy JAT T T | ANIH ASTATHT FAT &1 AT AAHTE THET ThT
Weal WX iy g fster Ter et wwer ar Rt e a uere o
ATEIH T A TS AT 9T FIF THT GLT I ART AT SAETAA el aq
[T T Yo7 I A A s e

ITH WA THT QY ATIR AR FUL TAHR TSB! ATEIMT AT HETH
TEL T U B AHT BT AR A T G S5 TS AT & W |
gl ok g A 9, Al T e SRR A g9 Wil e dhes aid
ARTATHT IJURAT BT T T AWIH FeAl il B sqaardl a0 gutedd g
| SCHAT ATEIT A T ATl WiArs T AcdE s G yedd T g |
1 S| 2 A e LA e 1) | A A o e A TR s e S oL

“ Peter Murphy(1990), Evidence and Advocacy, 5" ed. p. 35
TS @l AT ¥ dE: q, W, 3068 78 4.93%



?Jﬁv_vaFchrdigl A I WWWWW(MHOW down the
issues), T AMELAH FATIHT T AELAH JHIT T [Farea! oo w3 A@Eeas® 3
el FATERT gre T el g qerenr Fi T wga wEg |

3.} VIV B AR = @eT G
Tiear T T QY o TA T3 FEEd HER TR g AATER AT
AN T Zeb T, Hiergoa™ ST WHT, 9L =1 AifSTd BT geb1d T a1 a1
e fawHr, Afaedt HoAT 9 W0 4R3I BT ITEHT (1) H AiderETcAE Araaiah
GUE (&) a1 (@) THISH JHT JHMT ATELTH ST AL =1 GeT AT AT ASTAdd
SUIEH TEVAUHT AT FAAEAMT AFTAq T A3 AR T @Sl T JHT F3A
TRE qE e G| FH T qE AFET ARTAd AEEE SuRdad g9 T
T for@d qAT qEET YN B GEA GHAB! ATAH T GHT HUEA =L THTT
AT g WA T qa] TRg| 99 GAZ YHI Y TEHT AN GHT AW A
AT @ AFaT QAT HET T U] 5 Aiel B TH0 IHm i@ e
Y | AR & HEET TEmT U G THUEE G9E UEER U | gMme e
T qE AFY TEG | A Ad AR T FFEET TET AU & U9 T
U T AT IURId IRIST U WIE AETATHT AU AR (&7 UL AT 3aredd
TP 95 |
GRATHT THT 96 W b AT GAET @ UL A1 Wi SURSd TS wEee
AT G| TGHT AN ARTAq qFA-ad Hradars A9 f&F T Faad Sraead
FEATHHID! Qg TS ATl T a1 ATelells ASTATHT JURAT TS U daed g |
FAD! RO AT MARE ATHAH FRO AT GHE IJURAT TS TG
FAGE FROT WY FEAT HAIT AIATH] AAC ol =g g9 wvarw (Wi
FRGY) AhT FOs  ASTad 9HeT SURYD TRISH o¥awdl T4 9dg | ST
FHrHTE AHA ASTATHT AT TRISUHMT [Hoel Wil FU AW g aaedn T
T |

3.3 Tl Suftdrd TRA T TR T ahear
RIS GETAT BATaeT Sl e =aies FRu T g | B ue uaug
LRI I e o B o | G 1| O | g A i I I G e B
TATAHIATAT e T Ol e el T R T | B weA o1 ARaTd ued, 9
U A1 ARETAATS 3 ATHAT q¢F 81| qEIE AT FARTAdHT Siee | & Aard aqor
TIET G TEReds Wel Gl Wb, GXEAT T YEqd I AT i wer e
feprg | @ oY T e A, e a1 g s qereesl WHSw
A STITATHT T T |
ARESHIcHS Uil Rgra aqur sEh Wl B 99 SuRdd TS 99 e
HIAAA AhHT & el JuRd RIS I sgawdr FHrEy dearr RuH g1 ™
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! W YA 9 AT WG A TS b A WEdEe SuRdd quAr ardl, e
a1 g3 qEel Hel SR TR % SEd A1-ATR el FHEe ST 99 T qehe |
TEY e U M AT T R AR HEL WUl HEHT W TED
WETE Graf-ad ATa-a ATHR a1 Fohl Faad S afbd Harad whd
IR TRISY oG | e PMA qlbd! AR@H foT IJuRYT qgA AEfars qrae
TRET w1 W FE Afewdr aRfEad o SuRYd g ARSI 9E Gl SRR
gars Maed QUAr FEmader aedl |El g5 A% aid qad a9 |

AT WA B ARAE I 909 W oARAET A9EA-q AT ATEE-R 6@
Sfeelferd 4 HYX T I Wl UATEEe JuRd AHUHT B0 arell g
YFAT & TATHIAT 4 UL ARl FEUHT Al desblel JuRerd AT afe Sufead
TG i FR0 FE@TE el WENee qobld SURId TS a0 TS A
T Fag | AEAN AT WUHMAT T AN HRO AANGS HTAT ARTAqA Il BRI
G AT IENDT qchRd ABTA TS GG | GENT T AHTAAT FURAT
HUEFAHT WEIHT U fueas B T &g 98 T e J@ed B9g, 9 o
qHYAD] ULHT EHAT ¥ Uiy IURIT J&Tel @Ue T+ gog | Gfgarl Tt Q0§
R WE M diUSl qi@h & SuRYd WUETHE! W wEfewh
FHTA TS T4y T A9 i JuRdd ¥a wieleed!l a%ua TG G0g AATH!
FHIUT THITCHT HA IGU(g ARTAd God AH1o [T ahT TS] I aaedl |
I aHa T 3T WUH el Tu Tt ot qea F4q A =ah
T IEMT T ATEA-30 FHISHBT St e g T vy fog vy T
O T MR SO T TRg | e TWh a%TA AqaEl- 36 TRISHS]
ghamr wfierg T g |

A TET TR ASTCTAT JUARAT g TG WS TrAGAIAANE Hel A cHe
WEAHT TR 10l AT MNTH! G| T TG T ATATHAT IURGT §H e qr&iers
TErHT TRAT 58 F39aTagl Jamd 9 WA e Akl Ga Hgih! Teaetddls
& Tdg | WEEl B Ul TRA SeEwEeHl aTame WEfR wied el wHEe
FHEY MRAE A FRO s AT ([Hagd &7 Feg | awdl Hagd 9w T
ARTCAT AN WA TN TG qATCTH AL § HANIS SHT Il § qHA el

FEEIATAHT AL T A &g T el THT 978 Fareehl FIee aai s |
e B o2 M o O o 2 | | BT Lo 2 M e B 2| AR 1 31 B B e

HEThT B eIl ST T gAl USIEURHl ARTCIqH JURSd § TH el yeerd
FIH I A& T0aw, BRg a1 19 g T 99 |

TIEHT AT TSI ~ARTHTR] SOAH RIS U ol Haoh! BT B
HiZdT, R06Y FI TR 10T o WH G| T MRS AGHLAT &1 FARTATAT Fureard
& TG WiElhl U TS UET cAedl WE W@ A8H] SISH =Arandier Atk g o
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AT AAEAH] AAHA HHAN @els aHTA TS AWST 9agd | T Aqd a9
TRISAT HETHT FFaf-ad qeeedls el ST GaT 65 HE auiem gdaw, e
a1 O g T A qhd B 16 |
Heg-qYF AT (MRAT F=hea) Arha welt T3 9
I AT AENETE AT SURSd TRE SHA TSy 99d e | Haad
HATAHT TRAH! HRO AEN IURIT TRIST GHEAT @vg W HAqd AT
AYRBATEHT BRI AL ARTATHT U TG Fiba | A€ SAA€AAT e g7
e WENFT THTA TS Gl oo GieeTer TEhT | el hisrErd HrE
dfear s g W A FE B U e wawwr W P wewew
e el e G el YR Siedle @reErd qaedrs aeers ffgdr
FEHCY Urhd HEel Wb ogae Wbl g WA Fewea qrha wEl ge
ALY D [HagTae a1 AIAAH] ATRIEE U gadag | Aqsh! HrEy died,
R0y HI TR (0% B IUEH (1) A1 9 UR=gs TAISH To1q I9 Al TRes
TIAT AYRH AT AAANAHT WOHT a7 GREATH] BRI &N (Hoielre ARTAqaT Juredd
TS TAAGT HUAT A 9EA Al SHerl @il #ed-3vd gae (WA
FHIRGE) A TEdl WET THATH] AN AGTATHT [Hagq (&7 qaieg Wel sqaed
TRUHT | AT WL THIBT SUGHT () W B G ThahT Al ader s
T3 TR (WA F7heg) Ahd TS ASTade ATSY AT Al TAISH aiEt
T T I e MR G |
AT Whd FEN FHAIT G FHage wwar T Fegar Sfedfya wror wefee
FfGuar a1 vETde ARy KA a9 U 90 WAge B9 Ul 9y an
FETedel AT el qeg-gyd gAE (RfeA weheew) Wik Saen wdg | A9
A HeT-379 Fae (WA F7hew) &I ATdHT ATA o8 AETh! qeal-ad
U THE WA TAAH AR WS ATy, ME A1 O Wy T adEg | 3@y
TN qeaT AE el Ok WD FU AN@ g 7€l ] 0 T A=Al
qe7-3vg gae (Wiedl #Fhew) &1 aMod T O Sgaed RS gl oared
T ANCTEHT gt GRarrT AqaE-yo AT REua g

3.Y WER TQEvEHT TEe
EN THEATHT SOREH ATy, ORE T I qAy Wyl ey T I 9y
EET GEN B I Mg 9 e B i | qer g afsrien JeaH g8
T AT WEiFT caeR, WEIHT WHAH! ALTIT T ATES FAEETHH 9o
FAH! THTA TWH G Wl TAR! ATGRAT e Tbd] HAAs FHAM0H Hed a7
ST T AENH! THTA RIS THAT B AR D g | Ffedesl T 90
| =R F WS T TS ol cAqeR ¥ G@IH el o, fee
QIIUHT TIECH! TaIh a7 F9 IANd WUHT, BSaSUH! a1 SAUHT (937 a1 [3uH,
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et AEFidere e Rusl Sae 9= a1 "l F Bl Hodeedl wedl B4 T
T AEAEH FAB] GF-gH ATIMATs ARIB] FUAGEH! A aarsT qag | ar
AN AU CHEH Ao 9eigM T Wi v g 95g | A
FHIAATS JHTHT TIHT Hedihe M1 I [Culedrs AaR o gag v soaer ai
I THEM TRTH F |
%) Yy A HA THEAT (Examination-in-chief)
TEN qAEAHT Ufeell SR DTG 2T T A TGN AET 2T S T Herd T
(Examination-in-chief) 8| HTUIGAT ALTH! &I ATFAT LIS ATETH ATEAHAE
T ST T TWg | I9ds Toae GQan qW Aieg | aell aedrsar ar
WEN T UGH B, AU AU TR | AW TS HEH! GEHAT TEATS o
F TG T B O Aead e vE X WiEaw ym e sas s
TR IR | WEEE AEedE JHI S T ey | q9d arefiare % edd
TRIST @il Bl A9 GHadl W Qie] g | WYy a1 WA GUETH g9h T
AT WEET | WENT AT T ATHADT I AGTAT I WS Hdper are
T TRIS] 75 | Ui i WUHT Aeficls qoed T qred qioog |
@) SRE (cross-examination)
) afigHH e
& S@as SUSIAT Cross examination WiF+g, %1 A& I5¥d Agqg a1 HA
TS JEAE e 9 87| Weagel Ueear 09U g HEET AwT
TS A Aefil BRE T ueT cuEdr YE UNHl IRT Yo AT WA
el RBRE afad 9t 259 HEiel 96 AEeadhal AgaR Al TEdT
wefer e T Ty | welers e WRE FREE WA wEliw g
AT 9 Ea T |
RReT uBkarer Beme®l gy qer FUArE ey Ty | e woad
ofiaH@s® WrRar (Skillfull Process) #H=g | [l SRE IWE®™ g G679
A faeg UidGcaE® g WA Tae qEITET @ |
Timothy A. Pratt &1 @8R [RE®T Iqael Mevree Ioci@ T G Ol
IS ERCIC
(9) The first Commandment: Thou Shalt Prepare (qqT2 tlﬁ BEINECN] EE]
AT HEH! [AoaeqaT Fverad T SHHR g0

1° Timothy A. Pratt, Ten Commendments of Cross-examination, https:/cdn.lawlytics.com/law-

media/uploads/1054/75958/original/Ten%20Commandments%200f%20Cross-Examination%20copy.pdf?1561555737,
visited on 5-01-2022
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https://cdn.lawlytics.com/law-media/uploads/1054/75958/original/Ten%20Commandments%20of%20Cross-Examination%20copy.pdf?1561555737
https://cdn.lawlytics.com/law-media/uploads/1054/75958/original/Ten%20Commandments%20of%20Cross-Examination%20copy.pdf?1561555737

() The second Commandment: Thou Shalt Know Thy Objective (qUTsciTs
A JLeT ATET g TRy Add FRE [ U sl wweErgH ey
&g )

(3) The Third Commandment: Thou Shalt Take Baby Steps ( f&eai srmfe
ELRGEL

(¥) The Fourth Commandment: Thou Shalt Lead the Witness (Usually)
(AERTE ea Tiere wafa Wet W @ AT SAtSTd) The Fifth

Commandment: Thou Shalt Know Thy Style and Adapt It to the Occasion:
It means be flexible to be adapt in changing circumstance in the court

room. (ETATHT IREA ATAR Feqerd | )

(%) The Sixth Commandment: Thou Shalt Know When to Quit (3% e
AT B A= FU AT QTR | AEIHAT Wal el WA Aed
TANTRE)

(&) The Seventh Commandment: Thou Shalt Know What to Take to the

Podium (make outline) (AfETaEr IMUUly F FAed a1 & T q=A
)
(®)  The Eighth Commandment: Thou Shalt Know Thy Audience (be simple)
(ATE SR F TEE IR T Gelesl FU e Fuia qerdar
T Areqerd )
() The Ninth Commandment: Thou Shalt Know the Rules of Evidence
(T e dEer)
(%) The Tenth Commandment: Thou Shalt Know Thy Judge (Wﬂgﬁ ERA
T AT qEger, e fger,)
3T YeaNgHHT e
®INE HEERE G, 00y BT IR 03 W WA wdEw &l He
AR B WEARIh U TRl TAEd Uieihl BUHT BEEEE  oed!
TEAMIH SRE T - oqael g | Qiel sqaedl dqeq g1 T4 JH U,
3039 H TG YU YT UART THT KO W IUSHT (L) 97 T T
T & TG qIH] FUAB FEEFH AEA FRAWTH ORE T /G |
A Gl T AR R i, e a1 aderenl R g e 9
O gIeET A Foere I gad qiE ikt Wi qiasr & e
TEANIh e e 9 sEer fRque smeear T wo(W) A RuE gloAr
AT TEAET G Wbl GeAMThe! bl TG T qraaHl
@H FAers avcd T g | OReae wfia quhl ddmEes! gais 9w
T BT SE g FAT HAE G| A GEANIR R G ATRAT T
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T RIS | TR GHIUE Hed AT YHIVEGHE WA HUST AATAH HA
&g |
) g9 AT (Re-examination)
el ThEuHr AR SR T Aadg w1 A q9 el qed ahdg Wl o
JAATS el 99 WA Qe AT 2| TR A FA8T HAd REAT IJSTUHT [Amaae
A AT TG | T WATGHT ILT AEel A THET A AEqGHT HHA
ThHT FUEE T SEHAT WOUHT FHH IR & HHAT FH AT @bl 9Y
TEAE U FEAER T OREd! T IoRUuET wEsl Saiedr  artd
FAETAS AEIS A T FFAE g B A9 I2ed PREd awars
oot =T 2
3% JAOT U, 03 A el qpre areet sgeer
THI UA, 039 BT THT ¥ IRg LI FEH OGET U T T AHST GEEl aqed]
F1 THT YO f FENATS ARTATHT GIUH! WHH] WAk G HLANT TGl T
P THE YS A OGET U T T ABIST HHB! Fa€d G| AGATAR T I
FHIIAHT AT W ATAAA MU Tl HH AT AEN IJURAT e a9
TIT TG | el THTSaTHT B THT YA T I THTAT 6T BT ATE
Y, AT GAR HA SAA G G A AU TEA WA AR 0 o g
THGT TG | AEd WEN THTIET IHT G ULeEH! JEACHT FHIT T, aX
ATATERT WEN FTHET ABTHT qAG T THAA F T& AITATH AT HTGEHBT
UEH! AEEHT FIET TBT3T &7 | TG AIEN TBTIT YISl el qbabl Abi ATEiel
A AAMSA T FHPY I A G| I THMN U UCh qBbls Gobebl WEAs
F WARE FROEE B TARTE g STAUAT AT T AACHT FAEEHT G
A Al T AREGY Y Wl Al G| WENR ahaA WEEhAS aaAd
LT TEEEH! U WG TS U | B TE ARG K AT 69 sagw
TS AT A T v |
TR YO A WYY, PRe T I WUTg aFadl ogawdr gl S TR ogawdr
TR B WEN THTIAT A OWEN S LB B, G gegel o Qregy T g |
TG AH qETT ASHT A1 AT BRE T wag | A aHim qbt 98 ORE T
[hUleg T TEAHT A& B Al T Al AT I WYy T qdg | A qr aAiee
F UL ATFA EET O Gevs & e T SRedn gt HaEr @
Qrge T g | A AETeel AT UAT B GETel AT WEET O g e
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1- Joe Kelliey
"Conflict is opposition or disputer between persons, groups or ideas."
2- S.P. Robbins
"Conflict consists of all kinds of opposition or antagonistic interaction. It is
based on scarcity of power, resources or social position and differing values
structures."
3- Richarcd :. Steers
"Conflict is the process by which a person or group feels frustrate in the pursuit
of certain goals, plans or objectives."
4- Raiph H. Hil:ann & Kenneth WE. Tho:es
"Conflict between values or goals as the behavior of deliberately interfering
with another’s goal achieve:ent.”
5- :ary Parket Follett
"Conflict is a :0:ent of interaction of desires."
7- :adhur:an Acharya

"Conflict is a situation where individuals or groups having differences in views
or needs are trying to satisfy their own needs by causing disco:fort and
hindrance to each other. It is a situation of opposition or antagonistic
interaction based on scarcity of power, resources, social position and differing
values structures. :ost conflicts are due to different for:al and infor:al values."
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related violations of international human rights law and international humanitarian law between February 1996 and 21
November 2006 p,158-167.

? https://www.hrw.org/news/2014/09/23/nepal-conflict-era-rapes-go-unpunished(Silenced and Forgotten Survivors of
Nepal’s Conflict-Era Sexual Violence 2014 ).
2 http://advocacyforum.org/_downloads/across-the-lines-the-impact-of-nepal-conflict-on-women.pdf
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The Crime Victim Protection Act and the rights of the Conflict Victim

Bishnu Bashyal*

Executive Summary
Armed Conflict has a devastating effect in a country as a whole and the entire citizen is the victim
of the atrocities. However, for the purpose of the right to redress, only those victims who has either
suffered from the serious violation of the human rights or is a family members or dependant to the
victim or the eyewitness of such violation are considered victims. These victims have the right to
know the truth, right to procedural justice and right to reparation. The special Act dealing with the
conflict victim and transitional justice does not deal with the rights of victims during the process of
criminal justice even though it allows the commission with the investigative power. Constitution of
Nepal in Article 21 has ensured the ‘rights of victims’ of crime and the Crime Victim Protection Act
was enacted to implement this fundamental right ensured under the constitution. The crime Victim
Protection Act has dealt with the victims’ right during the criminal justice process and right to
compensation and rehabilitation. So, the Act should be applicable in regarding to the conflict
victims’ right during the criminal justice process. Furthermore, the crime victim protection Act, 2075
in itself is not a complete Act as it does not deal with the reparation in all its forms, it should also be
reformed.
1. Conflict Victims
Every citizen of the nations is the victims of the armed conflict one way or the other but not all of
them suffered a serios violations and hence, not all of the citizens can take recourse of legal remedy.
Thus, the victims of armed conflict that are entitled to criminal justice process are to be identified.
1.1 Definition of victims under International Law
International humanitarian law does not specifically define the ‘conflict victims’2 but the definition
of victims under international law can be found in few instruments.
The rule of procedure of International Criminal Court (ICC) defines the victims for the use of the
rules of procedure as any natural persons who have suffered harm because of the commission of
any crime within the jurisdiction of the Court.®
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power defines as:*
“persons who, individually or collectively, have suffered harm, including physical or mental
injury, emotional suffering, economic loss or substantial impairment of their fundamental rights,
through acts or omissions that are in violation of criminal laws operative within Member States,
including those laws proscribing criminal abuse of power.”
The United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violation of International Human Rights law and Serious Violations of

* Assistant Professor, Faculty of law, Tribhuvan University

2 Christine Evans (2012), The right to reparation in International Law for the victims of Armed Conflict. Page 14, United
Sates of America: Cambridge University Press.

3 1CC (3-10 September 2002), Rules of Procedures and Evidence. Rule 85.

4 Declaration of the Basic Principle of Justice for victims of crime and Abuse of power, Section 1, GA Res.40/43,29 November
1985 Sec. 2.
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Humanitarian Law (2006) even though does not have a binding effect, it sure is a reference on how
international law defines victim. According to it, victims are:
“Persons who individually or collectively suffered harm, including physical or mental injury,
emotional suffering, economic loss or substantial impairment of their fundamental rights, through
acts or omissions that constitute gross violations of international human rights law, or serious
violations of international humanitarian law. Where appropriate, and in accordance with domestic
law, the term ““victim”™ also includes the immediate family or dependants of the direct victim and
persons who have suffered harm in intervening to assist victims in distress or to prevent
victimisation”®
All the three defines victims as those who have suffered harm. As per the 2" and 3™ definition,
the harm can be physical, mental, emotional or substantial impairment of fundamental rights. The
first 2 definition does not have clear expression on whether the victim can be direct as well as
indirect. However, the third definition has been extended to ‘immediate family or dependants of
direct victim and person who has suffered harm intervening to assist victims in distress or to
prevent victimisation’. In regard to this, ICC further states that determination of victim other than
direct, can rest on whether the harm is personal or not.® This means a harm suffered by a direct
victim consequently can cause harm to the other. For instance, abduction of child can cause harm
to both the child and the parents. In such case, the victims can be direct as well as the one dependant
on him. Thus, even though whole nation suffers from conflict, it does not mean all can be
considered as victims. Only those who have directly suffered harm and other who have
consequently suffered personal harm are victims. Thus, not all the citizens of the state that can
claim legal recourse, but it is the victims who have suffered in concreto, can claim for the justice
and rights.”

1.2 Definition of victims under National law
In the Context of Nepal, the Enforced Disappearances Enquiry, Truth and Reconciliation
Commission Act, 2071 (2014) has also defined the term “victim’. It has incorporated the victims
as individual as well as the community, which resonates with the Basic Principles. The injury
suffered can be physical, mental, or sexual violation or incurred financial. Detainee as well as
family of those victims has also been defined as the victims. So, the victims or armed conflict can
be defined as those who have suffered physically, mentally, emotionally, financially or detainee
or those dependants on them or their family. The Crime victims Protection Act also defines the
‘victim’ which shall be discussed in later sections.

2. Rights of Conflict victims under international law

Rome Statute in Article 68 has dealt with the victim’s safety and Article 75 deals with the right to

reparation which includes the right to restitution, compensation and rehabilitation. Furthermore, ICC

rules of procedure provides the victim’s right to choose legal representative, participation, safety or

protection, notification to victims, etc. Rule 98 also deals with the Trust Fund which deals with the

reparation of victim.

Declaration of the Basic Principle of Justice for victims of crime and Abuse of power also gives an

idea on how international law perceives the right of victims as. Even though these declarations are not

binding in nature they can be taken as jurisprudential and recommendatory reference in terms of rights

of victims in international law. In Article 4, it has stated hat the victim should be treated with

5 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serious Violations of International Humanitarian Law, C.H.R. res. 2005/35, U.N. Doc.
E/CN.4/2005/ L.10/Add.11 (19 April 2005).

¢ Decision on Victims Participation of 18th January 2008, ICC-01/04-01/06 OA 9 OA 10 (Case of Thomas Lubanga Dyilo),
11 July 2008 at para. 31.

" Amsterdam Court of Appeal (Netherlands), Vierde meervoudige burgerlijke kamer, Dedovic v. Kok et al., judgment of 6
July 2000, 5.3.6.
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compassion and respect for their dignity. They also have the right to mechanisms of redress. The
victim’s right to procedural guarantees like information of proceedings, right to views, privacy during
the proceeding have also been confirmed in Article 6. This declaration also ensures the right to
restitution, compensation and assistance of the victims.
Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law, has also dealt with the right of the victims. According to it, victims have the right to be treated
with humanity and dignity, right to remedies, access to justice, right to adequate, effective and prompt
reparation.
Internationally, victims right incorporate the right to due process, right to justice, access to justice and
not only, that it also acknowledges the need of monetary compensation for the harm suffered by
victims. However, not all harms can be monetarily compensated. Thus, in such scenarios, the victims
have right to satisfaction, restitution, etc. These international instruments have also explicitly referred
to the right of the victims to be treated with dignity and respect. Thus, according to international
instruments, victims right should be looked into holistically. Form enabling or ensuring their right to
access to justice to rehabilitation in society, all these rights have to be taken into consideration.
Victims should be the centre of criminal justice procedures, and it is the victim’s suffering which
brings the idea of providing the justice. This is the reason why the justice system has to be victim-
friendly and victim-centric. The principles of criminal justice system have to be a very important part
of the transitional justice system and it should be taken as a centre of the mechanism to provide the
justice.® Thus, conflict victims also have the rights as victims of any other crime to be ensured with
the justice as well as provision of convenient justice seeking mechanism. The Conflict victims have
the right to know the truth and also to justice by having the perpetrator punished. But the right of
victims is not limited to only the punishment of the perpetrator. Indeed, identification and punishment
of the perpetrator is a major part of the victims’ right but there are other rights, associated with the
justice seeking procedures and mechanisms and the rights associated with the reparations. Rights and
interest of the victims of armed conflict to be ensured by the reparation is a matter of imperative
importance for the post conflict justice.®
There are 4 pillars of transitional justice: Investigation and prosecution, right to know truth, reparation
and non- repetition.*® UN Updated Set of principles for the protection and promotion of human rights
through action to combat impunity has along with these 4 pillars also stated that the right to justice is
also another part of the transitional justice.!
a) State’s obligation to investigate and prosecute
it is the right of the victims and obligation of state to investigate the violation and prosecute the
perpetrator. While doing so, effective investigation has to be done. Due process has to be
followed. The due process during procedure should also be followed. The victims also have right
to the information regarding the investigation and prosecution.
b) Right to seek and know the truth:
According to updated Set of principles for the protection and promotion of human rights through
action to combat impunity, right to know truth in an inalienable right of victim. Victims and their
families have the imprescriptible right to know the truth about the circumstances in such the

8 Prof. Dr. Bishnu Pathak, (Asar, 2076). Bishwka sankramankalin aayogharu: satya, nyaya ra aviyojan sadhai ojhelma. In
Satyako Khoji.Page. 47.

® Liesbeth Zegveld (2003), Remedies for the victims of violation of international humanitarian law, Vol. 85 No 851 RICR
September, 497, 498.

10 UNOHCHR, Transtitional Justice and Economic, Social and Cultural Rights, 5, HR/PUB/13/5 UNITED NATIONS
PUBLICATION.

1 UN Updated Set of principles for the protection and promotion of human rights through action to combat impunity,
E/CN.4/2005/102/Add.1
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violation took place'? and not only that even whole communities and society have the right to
know the truth.2® It has been considered as an integral part to the enjoyment of freedom of
information and expression.**
The victims have right to know about the violation or offence that took place, the circumstance
under which the offence or the incident took place, perpetrator and all the procedures regarding
this. The truth and reconciliation commission are to be formed to fulfil this purpose.
Thus, states have the duty to make investigation regarding this violation of human rights (Basic
Principles, Art.4. 2006).'°> Section 13 and 14 of the Disappearances Enquiry, Truth and
Reconciliation Commission Act, 2071 (2014) have ensured that the Truth and Reconciliation
commission has the duty or function to make investigation in Section 13 and 14.
c) Right to reparation
So, according to the Article 11 of Basic Principles, victims have the right to effective remedies
which is about following 2 major ideas:
e Equal and effective access to justice;
e Adequate, effective and prompt reparation for harm suffered;
Article 75 of the Rome Statute has envisioned reparations to be provided to the victims as
restitution, compensation, and rehabilitation.é Article 19 of Basic Principles and Guidelines on
the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law states that reparation
includes the restitution, compensation, rehabilitation, satisfaction and guarantees of non-
repetition. Restitution according to it incorporates the act of restoring the victim to the original
situation before the harm occurred. It includes the restoration of liberty, restoration of
employment and return of property, etc. Compensation is monetary compensation for the harms
tan can be monetarily assessed. Rehabilitation according to it focuses on medical, psychological,
legal as well as social service. Satisfaction is also be victim’s right. It can range from cessation
of violence to disclosure of truth to tribute to victims and many more.
So, victims have to be provided the reparation with any form like restitution, prompt fair and
adequate compensation,'” rehabilitation, satisfaction and promise of non-repetition.
3. Right of victims under national law
3.1 Constitution
The Constitution of Nepal guarantees the right to victim of crime as fundamental rights in Article
21. Under this provision, the constitution has ensured following basis rights of the victim:
a) Right to information about investigation and proceedings of the case
b) Right to justice
¢) Right to social rehabilitation and compensation
Thus, Constitution of Nepal does not limit the right of victim to mere procedural rights. Rather, it
also ensures that victims are provided with social rehabilitation and compensation. Usually crimes
are taken as something to be punished for, but the victim perspective is shadowed. The entire

12 UN Commission on Human Rights, Report of the Independent Expert Diane Orentlicher, “Updated Set of Principles for
the Protection and Promotion of Human Rights through Action to Combat Impunity,” February 8, 2005,
E/CN.4/2005/102/Add.1

13

14 United Nations High Commissioner for Human Rights, Human Rights Resolution 2005/66, “Right to the truth,” April 20,
2005, E/CN.4/RES/2005/66.

15 United Nations General Assembly (2006), Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law. Article 4.

16 Rome Statute (1998), Art. 75.

1 UN General Assembly (December 20, 2006.), International Convention for the Protection of All Persons from Enforced
Disappearance, Article 24.
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criminal justice system tends to focus on punishing the perpetrator but the impact on victims are
generally ignored when it is the victim who should be primary part of the criminal justice system.
Victim should be able to live their life again and to do that merely punishing the criminal would
not be enough. Constitution of Nepal ensures that the victims right to be rehabilitated. It has
recognized that victims should be the centre and they have to be given the right to social
rehabilitation and compensation, to spring back in daily social life.
Specially in Nepalese context. the Enforced Disappearances Enquiry, Truth and Reconciliation
Commission Act, 2071 (2014) has been enforced and Commission on enforced disappearance and
Truth and Reconciliation has been established to address the concerns of victims of armed conflict
in Nepal. In Section 13 of the Act, the function and rights of the Commission has been listed out.
Even though it has not expressly identified them as the rights of the victim, but the work of the
commission is also focused on ensuring the rights of victim. It talks about identifying victims,
providing them identity card, punishing perpetrators, reparation to victim, etc.
In this way, Nepal also has considered that it is victim’s right for the perpetrators to be identified,
to know the truth, reparation and creation of environment for social rehabilitation.
3.2 Judiciary
The Supreme Court of Nepal has in so many times dealt with the right of the conflict victims. In
the case of the Rajendra Prasad Dhakal v Government of Nepal,*® the court has dealt with the right
of the conflict victims to compensation. Along with that the court has also given the order to the
Nepal government to make relief programs for the family victims considering the damage they had
to suffer for the disappearance, the inconvenience they had to suffer because of that and the
economic social issues of employment. The right to compensation has been dealt by the Act but
the consideration of the sufferings of the victim in terms of the inconveniences they suffered has
not been addressed in any of the laws. So, this extends the right of conflict victims for the
inconvenience they suffered.
Similar pronouncements can be evident in the Writ Bhim Prakash Oli and Others (Writ No. 3394)
where the Supreme Court has ordered to formulate clear legislation and make appropriate
arrangements to address the needs of conflict victims.
In the case of Uma Tamang v Government of Nepal,*® the judiciary has ensured that the victim
should be provided with the compensation in time and for the timely compensation, it is necessary
to modify the transitional justice system to the model of the criminal justice system. Thus, victim’s
right to compensation needs to be timely. The Act has ensured the right to get interim
compensation, which in a way has dealt with the rationale of the timely compensation. Thus,
judiciary has also extended the rights of victims to some extent in the context of Nepal.
4. Conflict Victims and the Crime Victim Protection Act
The 10 years long armed conflict in Nepal ended on 21 November 2006 with the signing of a
Comprehensive Peace Accord (CPA), but victims of the armed conflict are yet to get justice. The
family of enforced disappearance victims are still struggling. Even though Commission has started to
provide the identity card to the family, the family’s right to truth has not been ensured. Thus, victims
of armed conflict are still struggling in Nepal. Constitution of Neal guaranteed the rights of the victim
as fundamental rights and The Crime Victims Protection Act, 2075 has been enacted to implement the
‘right of victims of crime’ in Nepal. As stated in the case of Madhav Kumar Basnet v Government of
Nepal,? that the Act related to transitional justice is not to replace the criminal justice rather it is
complementary. Thus, Ordinary criminal justice system and specific mechanism during the

18 NKP 2064 Decision no 7817 Page 169.
19 NKP 2070 Issue 11 Decision No: 9078 page 1366
ZNKP 2070 Issue 9 Decision No: 9051.
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transitional phase should be treated complementarily. Thus, the Crime Victim Protection Act also

extend to the victims of armed conflict and their rights.

4.1 Definition of victim under the Act
The Act has defined the victims as the first grade, second grade and family victim in section 2(j).%*
The first-grade victim has been defined as the person who is the direct sufferer of the offence and
has died or sustained damage irrespective of the status of perpetrator and criminal charges against
them. It also includes those who have suffered while preventing the offence or making arrest or
providing the support to the victim in section 2(h).?? The second-grade victim has been defined as
those who are not the direct recipient of the offence but is the victim because of being an
eyewitness, having information of the crime or guardian of minor victim of first grade as
mentioned in section 2(f).% The Act has also considered the family victim as the victim in section
2(i).%* The definition of the Act resembles to the Basic Principles and Enforced Disappearances
Enquiry, Truth and Reconciliation Commission Act, 2071 (2014) in respect to victim of first grade
and the family victim. But the victim of second grade incorporates everyone who has been the
eyewitness of the atrocities of the armed conflict. This even though is not in similar language to
the provisions of the Basic Principles, can be equated with the terms like mentally or emotionally
suffered because of the violation of the international humanitarian law. Thus, even though these
norms do not tell that all citizens are victims of the armed conflict explicitly, it surely says that
anyone who has been the eyewitness or has the information or suffered mentally and emotionally
is the victims of the armed conflict.
Thus, not only those who have been murdered or been disappeared or subjected to sexual violence
or any other offence during the armed conflict but also their family members who had to go through
the pain of their family related being the victim of such crimes or any other who are dependant to
the victim are the victims of the armed conflict. Furthermore, those who had to suffer mentally,
emotionally, or financially because of such offence and who has witnessed such offence are also
the victims of armed conflict. These victims are also covered by the Crime Victim Protection Act,
2075. Thus, the Crime Victim Protection Act, 2075 is applicable to the victims of the armed
conflict. Thus, for the purpose of the justice system and the current article, even though the whole
nations suffer from the activities of armed conflict only those who have been direct victims,
dependant to the victims, family or the eyewitness of the act of serious violation of the law of war
or human rights are considered as victims.
In case of enforced disappearance, the person who has directly been the victim of the offence as
well as their family members are the victim. So, the transitional justice mechanism and the state
has the responsibility to cater to the rights of the “family victim’ which Nepal us struggling to.

4. 2The Crime Victim Protection Act and the Rights of the conflict victims
Specifically, Nepal has two commissions set up for the resolutions of matters related to the conflict
under the Enforced Disappearance Enquiry, truth and Reconciliation Commission Act, 2071
(2014). The Act is mainly focused on the matters related to the investigation of the serious
violation, recommendation of the case to the attorney general and making recommendation of
reparation. The Act and the Truth and Reconciliation Commission Rules 2072 falls short in
ensuring the rights of the victims during the course of investigation. Section 13 of the Act has
provisions regarding the functions, powers and duties of the commissions where the Act has stated
the commission has the duty to ascertain victims, and investigate the matters. Also, the commission
is required to provide the victims with the identity cards and provide them with the information

2 The Crime Victim Protection Act (2075). Section 2(j).
22 The Crime Victim Protection Act (2075). Section 2(h).
2 The Crime Victim Protection Act (2075). Section 2(f).
24 The Crime Victim Protection Act (2075). Section 2(i).
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regarding completion of the investigation.? If the victim requests the security the commission is
entitled to provide the security to the victims.?® According to the section 23 of the Act, the
commission is entitled to make the recommendation for the compensation, restitution or make
other appropriate arrangement. Section 24 ensures the right of victims to have their property
returned, if any captured or seized. Rule 30 of the Truth and Reconciliation Commission Rules
2072 has ensured the right of the victim to maintain confidentiality and to be provided with the
security. The commission has to make the information of actions public through the
communication medium it deems appropriate from time to time as ensured in Rule 37 of the Act.
Even though the Act and rule has detailed provision on making investigation, they are only limited
to ensuring the rights of security, privacy and right of property of be returned in terms of the rights
during the criminal justice process.
The crime victims’ protection Act, 2075 ensures the 2 kind of rights for the victims in general. One
of them is related to the right relating to the procedure of criminal justice system and other one is
related to the right to reparation.

4.3 Rights during the course of criminal justice system
The victims are ensured with the rights during the criminal justice system in this Act.?” It means
the Act does not explicitly refer on how victims have right to know the truth or right to access to
justice but this Act starts once the victim has already utilized the right to access to justice ensured
under Article 20 of the constitution of Nepal.?® This means that the rights of the victims ensured
under this Act begins once the Truth and reconciliation Commission or the Commission on the
enforced disappearance starts the investigation and once the case is instituted after their
recommendation. These rights include following rights:

a) Right to get fair treatment, right against discrimination: Section 5 of the Act ensure the
right of the victims against any forms of discrimination on the ground of the race, colour,
sec, religion, etc.

b) Right to privacy: Section 6 has ensured the right to privacy of the victims. The victims
have right to privacy during investigation, prosecution or inquiry or other court
proceedings in different crimes among which rape and Sexual harassment can be
associated with the conflict victims.

¢) Right to information is another important right to the victims. The victims have to be
provided with the right to information relating to investigation as ensured in section 7
relating to prosecution in section 8, information relating to the judicial proceedings in
section 9 and right to get information as to compensation in section 18 of the Act.

d) Right to become safe is ensured in section 10. It involves the right to become safe from
attack, damage, fears, intimidation or threat likely to be made or exerted by the suspect,
accused, offender or person related to him or her or the witness of the accused against the
victim or close relative of the victim and person dependent on the victim. Generally, after
the armed conflict, the parties involved in conflict in some way or the other are main
drivers of the country and governance. In the context of Nepal, maoist were primary part
of governance after the conflict and even till now are involved in governance. When there
is political force, the victims seeking the justice for the gross violation during the armed
conflict have the threat above them. This this why the victims and witness should be made
safe.

e) Rightto express opinion is ensured in section11.This provides the right to express opinion
in front of the concerned authority.

% The Crime Victim Protection Act (2075). Section 13.
% The Crime Victim Protection Act (2075). Section 17.
2" The Crime Victim Protection Act (2075), Section 4.
28 Constitution of Nepal (2072), Article 20.
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f) Right to appoint legal practitioner is ensured in section 12 and right of attendance and
participation in section 13.

h) Right to stay in separate chamber in the course of hearing: Taking in consideration of the
vulnerability and safety of the victim, the Act has also ensured that the victims have the
rights to separate chamber in the course of hearing in section 14 of the Act.

i) Right to have property returned: The property which has been taken under the control of
the authority during the course of the investigation has to be returned to the victims.

4.2 Right to reparation

Right to reparation is a basic human right enshrined in the every human rights treaty and has been

recognized by the different international tribunals and the court.? It is a very fundamental aspect

of the transitional justice.® Professor van Boven states that the purpose of the reparation is:

"Relieving the suffering of and affording justice to victims by removing or redressing to the extent

possible the consequences of the wrongful acts and by preventing and deterring violations."3!

Reparation in legal terms refers to the obligation of the wrongdoing party to redress the damage

caused to the injured party. Generally, there is a misconception that the reparation is compensation

but it is not so. Reparation along with the compensation constitutes restitution, rehabilitation,

satisfaction and guarantee of non-repetition.?

a) Right to Compensation
The Crime Victims protection Act, 2075 has ensured the right to compensation and social
rehabilitation in section 19 of the Act. The Victims is ensured the right to compensation for the
damage incurred. There are provisions regarding the interim compensation and the
compensation to be received from the offender itself. Furthermore, the Act has also enumerated
the bases for determining the amount of compensation. According to it, expenses to be borne
by the victims for medical, psychological and psychiatric counselling, medical treatment,
unexpected travel expenses, fee for legal practitioner, financial loss borne by the victim, etc.
are some of the bases to be considered as ensured in the section 31 of the Act.
Basic Principles states that it also requires the lost opportunities and moral damage to be
incorporated in compensation. But there is not such incorporation the crime victim protection
Act.

b) Right to social rehabilitation
Section 19 has provision regarding rehabilitation which states that necessary plans and policies
in co-ordination of province and local level on the basis of available resources. Rehabilitation
should include medical and psychological care as well as legal and social services as per the
Basic Principles but the detailed provision what constitutes rehabilitation is not found in the
Act.

4.3 Shortcomings of the Act

However, the Act does not deal with the restitution and satisfaction as a form of reparation.

Restitution means restoration in previous state and includes, as appropriate: restoration of liberty,

enjoyment of human rights, identity, family life and citizenship, return to one’s place of residence,

restoration of employment and return of property. This right to restitution in a prominent right of

victims as found in international instruments also. This right is very importance because merely

providing with the compensation would not help the victim to go back to daily life. Victims life

2 The Redress Trust (2003).Reparation Sourceboo. London: Vauxhall Walk. Page. 5.

% |iladhar Bhandari v Office of Prie Ministers and Council of Ministers, NKP 2065, Issuee 9, Decision No: 8002.

% Theo Van Boven (1993). Study concerning the right to restitution, compensation and rehabilitation for victims of gross
violation s of human rights and fundamental freedoms, Final report, E/CN.4/SUB.2/1993, para. 137.

32 Kathleen Daly (February 1, 2011), Reparation and Restoration. School of Criminology and Criminal Justice Griffith
University.
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before the offence, is what was take away by the offence or the gross violation of human rights.
Thus, an attempt has to be made to restore the victim’s life to that state to greatest extent possible.
The Act also does not deal with the satisfaction as a form of reparation. Satisfaction should include,
where applicable, any or all of the following:

(a) Effective measures aimed at the cessation of continuing violations;

(b) facts should be verified and published so that it cannot cause further harm to the victim
and victim’s family.

(c) Expressed or presumed wish of the victims, or the cultural practices of the families and
communities to be considered in recovery, identification and reburial of the bodies

(d) An official declaration or a judicial decision restoring the dignity, the reputation and the
rights of the victim and of persons closely connected with the victim;

(e) Public apology, including acknowledgement of the facts and acceptance of responsibility;
(f) Judicial and administrative sanctions against persons liable for the violations;

(9) Commemorations and tributes to the victims;

(h) Inclusion of an accurate account of the violations that occurred in international human
rights law and international humanitarian law training and in educational material at all
levels.

Not only that but victims must be treated with the humanity, respect for their dignity® and human
rights. Victims’ as well as their families’ physical and psychological well-being and privacy must
be ensured by the states taking appropriate measures. The states should ensure that’s domestic laws
to the extent possible should prevent the traumatization during legal and administrative procedures
designed to provide justice and reparation.® This aspect also has not been dealt by the Act. The
Supreme Court of Nepal in Rajendra Prasad Dhakal v Government of Nepal,® has identified that
victims undergo

4.4 Judicial decision and the right of the conflict victims
The decisions of Supreme Court of Nepal can be analysed to see if the Crime Victim Protection
Act, 2075 is adequate to address the needs and concerns of the conflict victims. These cases show
that the nature of conflict victims can sometimes be special and different than the victims of other
offence.
The Supreme Court of Nepal has in so many times dealt with the right of the conflict victims. In
the case of the Rajendra Prasad Dhakal v Government of Nepal,®” the court has dealt with the right
of the conflict victims to compensation. Specifically, this case has highlighted the plight of
suffering, the conflict victims have to go through. Thus, the inconvenience suffered by victims
should also be addressed by the relief programs.
Furthermore, in case of Bhim Prakash Oli and Others, 3 where the Supreme Court has ordered to
formulate clear legislation and make appropriate arrangements to address the needs of conflict
victims. This shows that the need of the conflict victims can be a little more specific in addition to
the needs of victims of other crimes.

% Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, Principle 22, C.H.R. res.
2005/35, U.N. Doc. E/CN.4/2005/ L.10/Add.11 (19 April 2005).

¥ PROMOTION OF NATIONAL UNITY AND RECONCILIATION ACT 34 (1995). Section 11. South Africa

% United Nations General Assembly (2006), Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law. Article 10.

% NKP 2064 Decision no 7817 Page 169.

3" NKP 2064 Decision no 7817 Page 169.

38 Writ No. 3394 of Year 2005, February 10, 2006
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The right of the victim to be rendered justice through the competent court has been stated in the
case of Suman Adhikari v. OPMCOM? by Supreme Court. In this case, the applicant had a raised
a question on No. 13, No. 22(1) of Enforced Disappearance Enquiry, truth and Reconciliation
Commission Act, 2071 (2014) and other provisions of the Act which were claimed to be against
the constitution and precedent of the court. These provisions had given the authority to the
Commission to decide if the questioned case is a matter of armed conflict or not and also had given
the authority to initiate mediation. In this case, the supreme court has clearly stated that even
though commission have been formed, they do not have the authority to decide cases because they
are formed for the assistance of judiciary. So, the case related to armed conflict have to be decided
through the competent judiciary. Thus, this case has addressed the right of the victim to get the
justice from competent judiciary. This is about the right to fair trial and due process of victims.
The supreme Court of Nepal in case of Liladhar Bhandari v. Office of Prime Minister and Council
of Ministers,*’ came across the specific issue of victims. The victims in this case has claimed that
since their land was taken by the Maoist insurgents and they are suffering like homeless. Thus,
they claimed their land to be returned along with the compensation. In this case, Supreme Court
of Nepal issued as order to assess the compensation and return the land to the victims. This case
portrays how the victims of armed conflict have specific problems that may sometimes be difficult
to be addressed by general laws.
These cases portray that the victims of armed conflict cannot be treated merely with the mechanism
of transitional justice nor can it be done only through the regular criminal justice process. These
two have to be applied complementarity to the best possible extent. So, the to question of whether
or not the Crime Victim Protection Act is adequate to ensure the rights of the conflict, it can be
said that it is not adequate. The Crime Victim Protection Act is not able to address the specific
circumstance and need of the conflict victims. The Act indeed makes sure that these victims have
to be treated equally and their right to be ensured as done in regular process but that would not be
enough. Thus, the Act can only be taken as complementary to ensure the conflict victims are not
treated in differentiation and their rights, as ensured under the constitution is protected.
5. Conclusion
In Nepal, the Enforced Disappearance Enquiry, truth and Reconciliation Commission Act, 2071
(2014) has dealt with the matters of transitional justice but this Act does not explicitly deal with the
rights of the victim. Constitution of Nepal has ensured the right of the victim of crime and the Crime
Victim Protection Act, 2075 was enacted to implement the right. Thus, like any other victims, the
victims of armed conflict also have the right ensured by this Act. But this Act cannot be taken as a
sole document to assess the rights of the victim. The Act does not incorporate the right of victim to
various forms of reparation satisfaction and restitution. Thus, the Act have to be amended to inculcate
the different forms of reparation like satisfaction and restitution which are very important for a victim
to be rehabilitated in society. Also, the Act in itself is not adequate to address the specific
vulnerabilities of the conflict victim. Thus, this Act should be a minimum standard for the treatment
of the conflict victim, but other specific mechanism should be identified to ensure the specific needs
of the conflict victim.

PWBR

39 Suman Adhikari v. OPMCOM Dec NO. 9303 Part 56 No: 12
0 Liladhar Bhandari v. Office of Prime Minister and Council of Ministers, NKP 2065, No. 9, Dec. No.: 8012
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Psychological Rehabilitation for Conflict Victims in Nepal

Rukamanee Maharjan*
1. Executive Summary
A decade long armed conflict between the Government of Nepal and the Communist Party of Nepal
(Maoist) (CPN (Maoist) from 1996 to 2006 victimized thousands of people. They suffered serious
violation of human rights and humanitarian law including unlawful killing, torture, enforced
disappearance, sexual violence and long-term arbitrary arrest as well as thousands of people were
internally displaced.
Psychological rehabilitation is one of the most crucial aspects of comprehensive reparation for
conflict victims in Nepal. Among other forms of reparation, conflict victims have identified
psychological rehabilitation including psychosocial counselling as an immediate and urgent need of
victims in general and survivors of torture, survivors of rape and sexual violence, and families of
disappeared in particular. At the same time, the United Nations Human Rights Committee (CCPR)
recommended Nepal, among others, to provide adequate psychological rehabilitation and medical
treatment to conflict victim(s) since October 2014. The CCPR has recommended psychological
rehabilitation in conflict era cases relating to enforced disappearance, torture and sexual violence. It
should be noted that Nepal has an obligation to provide reparation including psychological
rehabilitation under international and national laws. Therefore, Nepal should design and implement
psychological rehabilitation programs to improve public health and victim’s well-being that should
include the individual, family and community as well as a special attention should be given to
conflict victim women and other vulnerable groups. This should be done promptly, without delay.
2. Armed Conflict and Transitional Justice Processes in Nepal

Nepal was plagued by a decade long armed conflict between the Government of Nepal and the
Communist Party of Nepal (Maoist) (CPN (Maoist) from 1996 to 2006. During the conflict,
thousands of people suffered serious violation of human rights and humanitarian law including
unlawful killing, torture, enforced disappearance, sexual violence and long-term arbitrary arrest as
well as thousands of people were internally displaced. The records of Relief and Rehabilitation Unit,
Ministry of Peace and Reconstruction shows that there were 18076 persons killed during the armed
conflict; 1730 persons enforcedly disappeared; 82661 persons internally displaced and 17484 cases
of personal property destruction.* Nine categories of human right violations committed by the parties
to the conflict are recognized as gross violation of human rights in Nepal, namely murder; abduction
and taking of hostages; enforced disappearance; causing mutilation or disability; physical or mental
torture; rape and sexual violence; looting, possession, damage, or arson of private or public property;
forceful eviction from house and land or any other kind of displacement; and any kind of inhuman
acts inconsistent with international human rights or humanitarian law or other crimes against
humanity.? These crimes are attributed to both government forces and Maoist combatants, both
parties are responsible for violation for human rights and humanitarian law.?

* Assistant Professor, Nepal law campus

1 Truth and Reconciliation Commission Nepal, Truth and Reconciliation Commission Bulletin, Issue 2, Year 2, Kartik-Poush
2074 (Mid October 2017- Mid January 2018).

2TRC Act, 2014, Section 2(j).

% United Nations Office of the High Commissioner for Human Rights, Nepal Conflict Report 2012, Geneva, October 2012.
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The armed conflict ended formally with the signing of the Comprehensive Peace Accord on 21
November 2006 (CPA) that included commitment to provide truth, justice and reparation to conflict
victims.* On 25 April 2014, the Nepalese Parliament passed the Enforced Disappearances Enquiry,
Truth and Reconciliation Commission Act, 2014 (TRC Act 2014) that paved the way to establish
the Truth and Reconciliation Commission (TRC) and the Commission of Investigation on Enforced
Disappeared Persons (CIEDP). In February 2015, two commissions were constituted with a mandate
of two years and the possibility of one year extension, among others, to investigate the incidents of
the gross violation of human rights and establish truth as well as to make recommendations on
reparation to be provided to the victims or their families.®> The commissions' mandates have been
extended time and again. As of April 2022, the TRC and CIEDP have not completed their functional
mandates and the transitional justice processes including truth seeking, justice, and reparation for
conflict victims including conflict related sexual violence have still been on-going even after 17
years of the CPA.
3. Conflict Victims' Reparative Needs including Psychological Rehabilitation

Thousands of conflict victims have suffered harms and pains in Nepal that have long term impacts
and grave consequences including economic and livelihood problems such as loss of income,
unemployment, problems relating to food, shelter, and clothing; difficulties in accessing basic
services such as education and health; and negative effects in social and family relationships.® In
many cases, a family of deceased or disappeared lost their sole breadwinner of the family leading
them into a precarious situation with no or little sources of income.” This is particulary for families
of disappeared who are facing difficulty to obtain or transfer ownership of the land or property
registered in the disappeared person's name.® Likewise, wives of disappeared face social exclusion
and marginalization due to their status as "half widows" as they are uncertain about the fate and
whereabouts of their hushand - alive or deceased.® Suffering will continue if adequate, effective, and
prompt reparation is not provided to them to rebuild their lives and redress their harms and suffering.
It is interesting to note that conflict victims have prioritized among others, identity cards, immediate
and long term assistance, employment, free education, free medical treatment, free and regular
psychosocial counselling, social rehabilitation, memorials, public acknowledgment, and a public
apology and guarantee of non-recurrence.'® However, as of May 2022, the Government of Nepal
has provided nominal financial assistance as interim relief to conflict victims, which is not
reparation. The statistics of Mid October 2017- Mid January 2018 shows that the government has
provided approximately one million rupees to families of deceased and disappeared as interim relief
in various phases in the last 10 years under Interim Relief Program (IRP).%! The IRP covered families
of deceased, disappeared and injured or displaced persons, double orphans, and victims of conflict-
related disability but did not include victims of torture, rape, and sexual violence. In the meantime,
the conflict victims have asked the government to design and implement a comprehensive reparation
program taking into consideration of victims' need, sentiments as well as including various measures
such as education, health, reservation quotas in employment and social security.!2

4 Comprehensive Peace Accord 2006, 21 November 2006, Point No. 3 and 7.

> TRC Act, 2014, Section 13.

& Conflict Victims Common Platform, Reparative Needs, Rights, and Demands of Victims of the Armed Conflict in Nepal,
Advocacy Paper, 2018.

1 Data of Relief and Rehabilitation Unit cited by Truth and Reconciliation Commission Bulletin, Issue 2, Year 2, Kartik-
Poush 2074 (Mid October 2017- Mid January 2018).

12 Conflict Victims Common Platform, Conflict Victim's Charter, 20-21 November 2018, Point No. 11 (Informal Translation
from Nepali to English).
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Taking reference to international experiences, psychological rehabilitation is considered to be an
integral part to improve public health and victim's well-being. For instance, in Columbia's
experience, psychosocial rehabilitation has become a co-responsible process in Colombian Social
policy to improve public health and successfully grant the victim’s well-being towards integral
reparation.*® In Columbia, psychological rehabilitation has been utilized to re-establish physical,
mental, psychosocial health and welfare by overcoming the victimizing acts affectations in the
individual, familiar and community levels; address structural violence and gives control to victims
in the decision-making process.** Additionally, a form of psychosocial care for women victims is
oriented to restoration of their rights and their autonomy strengthening that aims to generate changes
at the structural level regarding the patriarchal order, the recognition of women victim’s needs and
the symbolic repercussions of feminine and masculine roles.*® From Colombian experience, it is
clear that psychological rehabilitation is necessary for improving satisfaction and re-establishing of
rights of victims.
4. Psychological Rehabilitation as a Form of Reparation
It should be noted that international law and national law recognize various rights of conflict victims
in general and a right to reparation in particular. A right to reparation is a crucial one because it
serves as a vehicle for acknowledging past violations and state responsibility for harms suffered by
victims as well as a public commitment to respond to their enduring impact.® Further, reparation is
one of the pillars of transitional justice and greatly compliments truth, justice, and guarantees of non-
recurrence as well as address demands relating to remedy and redress of violation and harms and
restore victims' dignity. Reparation includes various forms of reparation such as individual or
collective, material or symbolic reparation, or both. 7 Reparation means not only compensation but
measures including restitution, rehabilitation, satisfaction, and guarantees of non-recurrence
emphasizing on “adequate, effective and prompt” reparation building upon the principle of "full
reparation”.®
4.1. Psychological Rehabilitation as a Form of Reparation under International Human
Rights Law
Under international law, it is well established that victims of gross violation of human rights
and humanitarian law have a right to reparations and States have a corresponding obligation
to respect, protect, and fulfill this right. Numerous human rights treaties including Article
8 of Universal Declaration of Human Rights 1948; Article 6 of International Convention
on the Elimination of All Forms of Racial Discrimination (ICERD), 1965; Atrticle 2(3)(a)
of International Covenant on Civil and Political Rights (ICCPR), 1966; Article 14 of
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT), 1984; Article 39 of Convention on the Rights of the Child (CRC), 1989;
and Article 24(4) of International Convention for the Protection of All Persons from
Enforced Disappearance, 2006 guarantee a right to an effective remedy and redress in case
of violation of human rights, thus recognizing a right to reparation.

13 Laura Camila Sarmiento-Marulanda, Amira Ayleen Aguilera-Char, and others, Psychosocial rehabilitation experiences of
women victims of armed conflict in Montes de Maria, Colombia, Archives of Public Health volume 79, Article number:
31 (2021). Available at: https://archpublichealth.biomedcentral.com/articles/10.1186/s13690-021-00548-w (accessed on
March 10, 2022)

14 |d

15 |d

% International Centre for Transitional Justice, Reparations in Theory and Practice, 2007.

7 International Centre for Transitional Justice, Reparations in Theory and Practice, 2007, pp.3-7 & Friedrich Rosenfeld,
Collective reparation for victims of armed conflict, International Review of Red Cross, Vol. 92, No. 879, September
2010, pp. 731-732.

BUnited Nations, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of International Humanitarian Law, Principle 15-23.
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Rehabilitation has been progressively seen as an integral component of reparation. It should
be noted that international instruments such as the ICCPR 1966 mentions the word
rehabilitation in the context of a prison system, particularly social rehabilitation of prisoners
but not as a form of reparation.® One of the binding treaties that incorporated concept of
rehabilitation along with right to redress and remedy is the CAT 1984. The CAT 1984
ensures that the victim of an act of torture obtains redress and has an enforceable right to
fair and adequate compensation, including the means for as full rehabilitation as possible
and in the event of the death of the victim as a result of an act of torture, his dependents are
entitled to compensation.? Likewise, the rehabilitation has been more explicitly included
in the International Convention for the Protection of all Persons from Enforced
Disappearance 2006. Article 24 of the convention established the normative content that
the victims of enforced disappearance have the right to obtain reparation and prompt, fair
and adequate compensation covering material and moral damages and, where appropriate,
other forms of reparation such as restitution; rehabilitation; satisfaction, including
restoration of dignity and reputation; and guarantees of non-repetition.?* While determining
normative content of rehabilitation, rehabilitation includes social rehabilitation,
psychological rehabilitation, medical rehabilitation and vocational rehabilitation that help
victims to rebuild and reconstruct their life plan or to reduce, as far as possible, the harm
that has been suffered.??
4.2. Reparation and Psychological Rehabilitation under National Laws
The Constitution of Nepal, the TRC Act, Truth and Reconciliation Commission Rules
(TRC Rules), 2016, and Commission of Investigation on Enforced Disappeared Persons
Rules (CIEDP Rules), 2016 are key to provide reparation to conflict victims in Nepal.
4.2.1 Constitution of Nepal (2015)
The preamble of the Constitution does make a reference to the glorious history of historic
people's movements and armed conflict but does not include any specific provision
relating to transitional justice. Article 21 of the Constitution provides that a victim of
crime shall have the right to get information about the investigation and proceedings of a
case in which he or she is the victim as well as the right to justice including social
rehabilitation and compensation in accordance with law.?® It is very interesting to note
that this right recognizes social rehabilitation and compensation as a part of right to justice
but does not incorporate the term reparation or psychological rehabilitation.
4.2.2 TRC Act, 2014
The TRC Act reads that the Commission shall make recommendation to the Government
of Nepal to provide compensation to the victim, to make restitution or to rehabilitate or
to make other appropriate arrangement upon completion of an investigation thereunder.?*
Likewise, the Commission may, where appropriate, make recommendation to the
Government of Nepal to provide numerous facility and concessions to the victim or any
member of the family such as free education and medical treatment, skill oriented
training, loan facilities without interest or with concessionary interest, arrangement for
settlement, facility of employment, and other facility or concession.? Prior to making
recommendation for providing any facility and concession or making other appropriate

®ICCPR, 1966, Article 10 and 14

2 CAT, 1984, Article 14(1)

2 International Convention for the Protection of all Persons from Enforced Disappearance, 2006, Article 24
22 REDRESS, Rehabilitation as a form of reparation under international law, December 2009.

2 Constitution of Nepal (2015), Article 21.

#TRC Act, 2014, Section 23(1).

% 1d, Section 23(2).
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arrangement to the victim, the Commission must recommend the facility, concession and
other arrangements as per the priority set by victim and upon asking his/her desire and
demand.?®
4.2.3 TRC Rules, 2016 and CIEDP Rules, 2016
The TRC Rules, 2016 and CIEDP Rules, 2016 have specifically incorporated provisions
on compensation, facility and concession. The TRC and CIEDP both will upon taking
into account the gravity of damage and loss the victim suffered, make recommendation
to the Government of Nepal to provide an amount up to three hundred thousand rupees
as compensation respectively.?” Likewise, on the basis of necessity, the Commissions
may recommend for physical or mental treatment, restitution or rehabilitation or psycho-
social counselling. 28 Likewise, the Commissions may make recommendation to the
Government of Nepal to provide the facility and concessions to the victim or any member
of the family such as free education up to diploma level, skill oriented training, a loan up
to five hundred thousand rupees without interest or concessional interest for initiating any
trade or business, settlement, and medical treatment from the government hospitals not
exceeding one hundred thousand rupees for those who are physically weak.? According
to the Rules, the grounds and criteria to decide compensation, facility and concession
include, among others, actual loss, mental pain or torture the victim suffered; physical,
mental or financial condition of the victim; age of victim; number of family members
dependent on the victim and minimum expense necessary for raising livelihood; financial
loss occurred; and condition of disability in the case of the victim subjected to
mutilation.® It should be noted that both Rules fail to recognize full reparation but only
included compensation, facility and concessions.
5. Nepal's Obligation towards Psychological Rehabilitation
Nepal's obligations towards reparation including psychological rehabilitation are in three folds. First,
Nepal is a party to numerous human rights treaties including ICERD, 1965; ICCPR, 1966; CAT,
1984; and CRC, 1989 that impose an obligation to provide effective remedy and reparation to
victims. As a party to ICERD, 1965; ICCPR, 1966; CAT, 1984; and CRC, 1989, Nepal is obligated
to provide effective remedy and reparation if rights enshrined in those instruments are violated that
are attributed to Nepal due to its act or omission or even failure to duty to protect. Rights to effective
remedy and reparation cannot be remained unfulfilled by Nepal because it is against Nepal's
international treaty obligation.
Second, Nepal has an obligation to ensure reparation for conflict victims under the Constitution of
Nepal and the TRC Act that are affirmed by the Supreme Court in various decisions. Although
Nepalese laws are not explicit about reparation and psychological rehabilitation, the Supreme Court
has propounded adequate jurisprudence on reparation. The Supreme Court has recognized not only
monetary compensation but a comprehensive right to reparation of conflict victims and the State's
obligation in Buddhi Bahadur Praja and Others v. Government of Nepal and Others case (Writ No.
3448 of Year 2006, Decision on May 12, 2008), Liladhar Bhandari and Others v. Government of
Nepal and Other (Writ No. 0863 of Year 2008, January 7, 2009), Madhav Kumar Basnet and Others
v. Nepal Government and Others (Writ No. 069-WS-0057), Ram Kumar Bhandari and Others v.
Nepal Government and Others (069-WS-0058), Suman Adhikari and Others v. Nepal Government
and Others (Writ No. 070- WS- 0050; February 26, 2015) and Suman Adhikari and Others v. Nepal
Government and Others (Writ No. 070-WS-0032). It should be noted that these cases do not talk

% 1d, Section 23(3).

2 TRC Rules 2016, 2016, Rule 32(1) and (2) and CIEDP Rules, 2016, Rule 30(3).
2 TRC Rules, Rule 32(3) and CIEDP Rules, 2016 Rules 30(3).

2 TRC Rules, 2016, Rule 33 and CIEDP Rules, 2016, Rule 31.

% TRC Rules, 2016, Rule 34 and CIEDP Rules, 2016, Rule 32.
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about psychological rehabilitation per se but a right to reparation in general.

Third, the United Nations Human Rights Committee (CCPR) has decided numerous individual
complaints against Nepal where it strongly recommended Nepal to provide full reparation including
psychological rehabilitation. On 29 October 2014, the CCPR decided three cases against Nepal,
namely, Jit Man Basnet and Top Bahadur Basnet v Nepal®!, Tej Bahadur Bhandari v Nepal®? and
Gyanendra Tripathi v Nepal® where it recommended Nepal to provide adequate psychological
rehabilitation and medical treatment to conflict victim and family as a part of reparation. These were
the first instances where the CCPR specifically recommended adequate psychological rehabilitation
and medical treatment as a measure to redress harms for conflict victims of Nepal. As of May 2022,
the CCPR has decided 20 conflict era related cases and in 12 out of 20 cases, the CCPR has
recommended adequate psychological rehabilitation and medical treatment. Those cases are related
with enforced disappearance, conflict related sexual violence and torture.

The CCPR recommended adequate compensation and guarantees of non-repetition as a part of
reparation in cases like Sharma v. Nepal®*, Giri v. Nepal®, and Maharjan v. Nepal®®. In Chaulagain
v. Nepal, the CCPR recommended full reparation, including adequate compensation; rehabilitation;
guarantees of non-repetition; and measures of satisfaction.3” The CCPR recommended rehabilitation
but did not specifically recommend psychological rehabilitation per se.® In majority of cases
decided after 2014, the CCPR has recommended, among others, effective reparation, including
adequate compensation and appropriate measures of satisfaction; necessary and adequate
psychological rehabilitation and medical treatment as a part of reparation.3®

Table 1: List of 20 Conflict Era Cases Decided by the CCPR

S.N. Cases Communication Violation Specific Recommendation
No. on Psychological
Rehabilitation
1. | Sharmav. Nepal Communication | Enforced The CCPR did
No. 1469/2006, Disappearance | not specifically
Decided on 28 recommend
October 2008 psychological

rehabilitation.

2. | Giriv. Nepal Communication | Enforced The CCPR did not specifically
No. 1761/2008, disappearance, | recommend psychological
Decided on 24| Arbitrary rehabilitation.
March 2011 Detention and

Torture and Ill-
treatment

31 Jit Man Basnet and Top Bahadur Basnet v Nepal, CCPR/C/112/D/2051/2011, Decided on 29 October 2014.

%2 Tej Bahadur Bhandari v Nepal, CCPR/C/112/D/2031/2011, Decided on 29 October 2014.

3 Gyanendra Tripathi v Nepal, CCPR/C/112/D/2111/2011, Decided on 29 October 2014.

3 Sharma v. Nepal, Communication No. 1469/2006, CCPR/C/94/D/1469/2006, Decided on 28 October 2008, Para 9.

% Giri v. Nepal, Communication No. 1761/2008, CCPR/C/101/D/1761/2008, Decided on 24 March 2011, Para 9.

% Maharjan v. Nepal, Communication No. 1865/2009, CCPR/C/105/D/1863/2009, Decided on 19 July 2012, Para 9.

87 Chaulagain v. Nepal, Communication No. 2018/2010, CCPR/C/112/D/2018/2010, Decided on 28 October 2014, Para 13.

38 |d

% Himal and Devi Sharma V. Nepal, Communication No. 2265/2013, CCPR/C/122/D/2265/2013, Decided on 6 April
2018, Para 12; Gyan Devi Bolakhe V. Nepal, Communication No. 2658/2015, CCPR/C/123/D/2658/2015, Decided on
19 Jul 2018, Para 9; Fulmati Nyaya V. Nepal, Communication No. 2556/2015, CCPR/C/125/D/2556/2015, Decided
on 18 March 2019 Para 9; Tikanath and Ramhari Kandel v. Nepal, Communication No. 2560/2015,
CCPR/C/126/D/2560/2015, Decided on 15 Jul 2019, Para 9; Devi Maya Nepal V. Nepal, Communication No.
2615/2015, CCPR/C/132/D/2615/2015, Decided on 15 July 2021, Para 9.
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S.N. Cases Communication Violation Specific Recommendation
No. on Psychological
Rehabilitation
3. | Maharjan v. Nepal [Communication | Enforced The CCPR did not specifically
No. 1865/2009, Disappearance, | recommend psychological
Decided on 19 Arbitrary rehabilitation.
July 2012 Detention and
Torture and 111-
treatment
4. | Sedhai v. Nepal Communication | Enforced The CCPR did not specifically
No. 1863/2009, Disappearance | recommend for psychological
Decided on 19 rehabilitation.
July 2013
5. | Chaulagain v. Communication | Extrajudicial The CCPR recommended
Nepal No. 2018/2010, | Killing rehabilitation but did not
Decided on 28 specifically recommend
October 2014 psychological rehabilitation.
6. | Basnetv. Nepal Communication | Enforced The CCPR  specifically
No. 2051/2011, | Disappearance, | recommended psychological
Decided on 29 Arbitrary rehabilitation.
October 2014 Detention and
Torture and
II-treatment
7. | Bhandariv. Nepal |Communication | Enforced The CCPR  specifically
No. 2031/2011, | Disappearance | recommended psychological
Decided on 29 rehabilitation.
October 2014
8. | Tripathi v. Nepal Communication | Enforced The CCPR  specifically
No. 2111/2011, | Disappearance | recommended psychological
Decided on 29 rehabilitation.
October 2014
9. | Katwal v. Nepal Communication | Enforced The CCPR did not specifically
No. 2000/2010, | Disappearance | recommend psychological
Decided on 1 rehabilitation.
April 2015
10. | Tharu v. Nepal Communication | Enforced The CCPR did not specifically
(Manau Case) No. 2038/2011, | Disappearance | recommend psychological
Decided on 3 rehabilitation.
July 2015
11. | Sabita Basnet V. Communication | Enforced The CCPR  specifically
Nepal No. 2164/2012, | Disappearance | recommended psychological
Decided on 22 rehabilitation.
November 2016
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S.N. Cases Communication Violation Specific Recommendation
No. on Psychological
Rehabilitation
12. | Purna Maya v. Communication | Sexual abuse The CCPR specifically
Nepal No. 2245/2013, | of suspected recommends for
Decided on 17 Maoist psychological rehabilitation.
March 2017 supporter by
army officers
13. | Nakarmi V. Nepal |[Communication | Enforced The CCPR  specifically
No. 2184/2012, | Disappearance | recommended psychological
Decided on 10 rehabilitation.
March 2017
14. | Dhakal V. Nepal Communication | Enforced The CCPR  specifically
No. 2185/2012, | Disappearance | recommended psychological
Decided on 17 rehabilitation.
March 2017
15. | Neupane V. Nepal |[Communication | Enforced The CCPR  specifically
No. 2170/2012, | Disappearance | recommended psychological
Decided on 21 rehabilitation.
July 2017
16. | Himal and Devi Communication | Enforced The CCPR  specifically
Sharma V. Nepal No. 2265/2013, | Disappearance, | recommended psychological
Decided on 6 Acrbitrary rehabilitation.
April 2018 Detention and
Torture and
I1l-treatment
17. | Gyan Devi Bolakhe [Communication | Torture, The CCPR  specifically
V. Nepal No. 2658/2015, | Enforced recommended psychological
Decided on 19 Disappearance, | rehabilitation.
Jul 2018 Extra Judicial
Killing
18. | Fulmati Nyaya V. [Communication | Rape, Torture | The CCPR  specifically
Nepal No. 2556/2015, | and Forced recommended psychological
Decided on 18 Labour rehabilitation.
March 2019
19. | Tikanath and Communication | Enforced The CCPR  specifically
Ramhari Kandel v. |No. 2560/2015, | Disappearance | recommended psychological
Nepal Decided on 15 rehabilitation.
Jul 2019
20. | Devi Maya Nepal ~ |[Communication | Gang Rape The CCPR  specifically
V. Nepal No. 2615/2015, recommended psychological
Decided on 15 rehabilitation.
July 2021
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Source: UN Treaty Body Database, http://tbinternet.ohchr.org/
Nepal has a legal obligation to implement the CCPR 's decisions. This means Nepal must ensure full
and effective reparations including psychological rehabilitation and medical treatment to individual
victim complainers as recommended thereof. Nevertheless, according to a group of civil society
organizations pushing for implementation of the CCPR's decisions, Nepal has not provided
psychological rehabilitation to any of these victims.*

6.Conclusion:
Adequate, full and prompt reparation is a right of victims. Numerous human rights treaties including
Article 2(3)(a) of ICCPR, 1966; Article 14 of CAT, 1984; Article 39 of CRC, 1989; and Article
24(4) of International Convention for the Protection of All Persons from Enforced Disappearance,
2006 guarantee a right to an effective remedy and redress as well as reparation including
rehabilitation. It should be noted that rehabilitation has been progressively seen as an integral
component of reparation. While determining normative content of rehabilitation, it can be rightly
argued that rehabilitation includes social rehabilitation, psychological rehabilitation, medical
rehabilitation and vocational rehabilitation that help victims to rebuild and reconstruct their life.
International experiences show that psychological rehabilitation is an integral part to improve public
health and to re-establish physical, mental, psychosocial health and welfare in the individual,
familiar and community levels. It helps to address structural violence and gives control to victims in
the decision-making process. It is more important because it empowers women and vulnerable
groups.
In the context of Nepal, it has an obligation under international human rights treaties and national
laws including the Constitution of Nepal and TRC Act to provide effective remedy and reparation
to victims as well as psychological rehabilitation. The Supreme Court of Nepal has affirmed Nepal's
obligation relating to reparation. It should be noted that Nepal's laws are narrow in terms of
recognizing reparative rights as it recognizes social rehabilitation only but not other forms of
rehabilitation including psychological rehabilitation. Likewise, Nepal has a legal obligation to
implement the CCPR's decisions where it has recommended full and effective reparations including
psychological rehabilitation and medical treatment to individual victim complainers.
However, due to the language of the Section 23 of the TRC Act, reparation is to be provided after
the completion of investigation and recommendation of the TRC that is practically problematic as
the TRC and CIEDP's works are far from finishing. Therefore, considering victims' need and
international experience, Nepal should design and implement psychological rehabilitation programs
to improve public health and victim’s well-being that should include the individual, family and
community as well as a special attention should be given to women victims. This should be done
without delay and without waiting for the TRC and CIEDP's final reports or recommendations.

WBXR

40 www. realrightsnow.org (Accessed on March 20, 2022)
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Transitional Justice in Nepal: An Appraisal from Socio-Economic
Right's Perspective

Tejman Shrestha *

Abstract
Transitional justice is both judicial and non-judicial mechanism for addressing past human rights
violations. It can serve justice to the victims and achieve reconciliation by providing effective and
adequate reparation to victims while holding the actors of past atrocities accountable for their acts
of human rights violations, and thereby it can contribute to produce lasting peace in a society. Major
components involved in such mechanisms are individual prosecutions, reparations, truth-seeking,
institutional reform, vetting and dismissals, or a combination thereof. Ensuring justice and attaining
lasting peace also requires addressing the socio-economic rights along with the other rights of the
victims/citizens. Nepal's effort in this regard seems positive as the peace process had addressed the
socio-economic rights violations separately and the judiciary also has responded well. The Supreme
Court has issued an order to make a law entitling the heir of the deceased to stake a claim for
compensation, restored teachers to the same jobs who had lost them during the insurgency. Hence,
Nepalese judiciary has been doing very well on the part of the victims. However, the peace process
was not fully implemented; the seized property was not returned as per the promise and the
judgement of judiciary has not been executed well.
Key Words: transitional justice; justiciability of socio-economic rights; accountability; reparation;
judiciary; non-execution of the court verdict.
1. Background
Transitional justice has widely been accepted for addressing human rights violation in the past. It
may be in both societies that are in transition from recent armed conflict to peace and society from
repressive regime to democracy.! By providing effective and adequate reparation to victims and
holding the actors of past atrocities accountable for their acts of human rights violations, transitional
justice can produce lasting peace in society that will value democratic norms.? The United Nations
has defined transitional justice as “full range of processes and mechanisms associated with a
society’s attempts to come to terms with a legacy of large-scale past abuses, in order to ensure
accountability, serve justice and achieve reconciliation”® including both judicial and non-judicial
mechanisms. Major components involved in such mechanisms are “individual prosecutions,
reparations, truth-seeking, institutional reform, vetting and dismissals, or a combination thereof.”*
Thus, ensuring accountability of the past atrocities, repartition for victims including information
about the past atrocities and guarantees of non-repletion all are involved in such mechanisms.

* Assistant Professor, Nepal law campus

! Priscilla B. Hayner. Unspeakable Truths: Confronting State Terror and Atrocity (Routledge, 2002), p. 7
2 Ibid

3 UN, The rule of law and transitional justice in conflict and post-conflict societies

Report of the Secretary-General, UN Doc. S/2004/616, para 8
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Considerations of accountability for past human rights violations does not arise only in the context
of transitions to democracy but also in resolving the armed conflict.> Many scholars have argued
that the TJ matters for ensuring accountability for human rights violations during the armed
conflict. ® Thus, the question of ensuring accountability suggests that accountability for past abuses
both in the society where it is transiting to democracy, and society in seeking solutions to armed
conflicts as well.
Ending conflict situations presents political challenges to accountability issues that are not present
in transitions to democracy. The human rights movement was not necessarily confronting a regime
that has changed in the Countries like EI Salvador and Guatemala but governments coming to grips
with violations committed in great part under their own watch. [T]he democratic leaders know best
what their societies need at any given time is not necessarily true; hence the “the international
community should not attempt to impose any rules about what should be done.” 7 However, the
primary research objective here is not whether the Country is transitioning from conflict to peace or
for democratic cause, it aims to explore to what extent socio-economic justice has been ensured most
precisely in Nepal while addressing the transitional justice.
The history of transitional justice is not so long. The term transitional justice was coined to “account
for the self-conscious construction of a distinctive conception of justice associated with periods of
radical political change on the heels of past oppressive rule.”® There have been established more
than 40 truth and reconciliations commissions (TRCs) by 2005.° After the publication of this list,
two commissions have been constituted in Nepal. However, all such commissions have not been
equally successful in holding the perpetrators accountable for their past human rights violations and
make the peace sustainable
As Nepal also witnessed a decade long armed conflict between the Communist Party of Nepal
(Maoist) and the Government Nepal, Nepal has agreed to respond the atrocities of human rights and
international humanitarian law violations through such mechanism.%® As per the writ order of the
Supreme Court of Nepal,** Nepal has set up two separate commissions viz. Truth and Reconciliation
Commission (TRC) and Commission on Investigation of Disappeared Persons (CIDP) in 2015.%2 In
conventional transitional justice approach, the socio-economic rights were not treated on the same
footing as of the civil and political rights. This study has assessed to what extent socio-economic
rights have been provided place in such transitional justice mechanism in Nepal.

2. Civil Political and Socio-Economic Dichotomy in Defining Transitional Justice
The UN has defined the transitional justice as the “full range of processes and mechanisms
associated with a society’s attempts to come to terms with a legacy of large-scale past abuses, in

5 José Zalaquett, ““Confronting Human Rights Violations Committed by Former Governments: Principles Applicable and
Political Constraints” in State Crimes: Punishment and Pardon (1989), reprinted in 13 Hamline L. Rev. 623 (1990)

® Transitional Justice: How Emerging Democracies Reckon with Former Regimes (Neil J. Kritz ed., 1995) (with foreword by
Nelson Mandela).

7 Juan E. Mendez. "Accountability for Past Abuses" in Human Rights Quarterly 19.2 (1997) at 255,6; 255-282

8 Ruti G. Teitel, “Global Transitional Justice Project on Human Rights”, Global Justice & Democracy Working Paper No. 8
Spring 2010 George Mason University available at
https://www.gmu.edu/centers/globalstudies/publications/hjd/hjd wp 8.pdf. Last accessed 12" March, 2018

C. Sandoval, Transitional Justice: Key Concepts, Processes and Challenge, Institute for Democracy and Conflict Resolution,
University of Essex, Briefing Paper Series 07/11 (2011)

® Hayner (2002), Foot Note 1

0 Comprehensive Peace Accord, 2006 Article 7

1 Madhav Kumar Basnet v. Office of Prime Minister and Council of Ministers, Nepal Law Report (Nepal Kanoon Patrika),
Volume: 55, Issue, 9 2070 D No
90519051https://reliefweb.int/sites/reliefweb.int/files/resources/ASA3188172018ENGLISH.pdf

12 These two commissions were set up on Feb 15, 2015. http://www.trc.gov.np/about-us and http://www.ciedp.gov.np/ accessed
on Feb. 15, 2022
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order to ensure accountability, serve justice and achieve reconciliation.”*® However, this operational
definition of the transitional justice has raised some questions as this definition leaves important
issues unresolved such as whether transitional justice mechanisms should also engage with where
gross human rights violations did not take place, whether a transition can only take place in countries
where conflict or oppression has ceased to exist.** Similarly, as pointed out by Saldovan defining it
as ‘with large-scale past abuse’*® remains problematic as what level of violation or what kind of
violations makes s0.1® So, developing the parameters for gauzing the level of atrocities itself is
challenging. Similarly, whether transitions justice process can exist in the country where conflict is
going on and mass atrocities are taking place has not been properly addressed.’

Transitional justice has been perceived as legal measures to respond the past atrocities. Teitel has
defined it as “the conception of justice associated with periods of political change, characterized by
legal response to confront the wrongful doings of repressive predecessor’s regime.”*®  This
definition tries to see the transitional justice only from legal lens which always may not be possible.
According to Roht-Arriaza, it is the “set of practices, mechanisms and concerns that arise following
a period of conflict, civil strife or repression, and that are aimed directly at confronting and dealing
with past violations of human rights and humanitarian law.”*® Thus, transitional justice should not
include only the legal perspective while addressing the violation of international human rights law
and breaches on international humanitarian law.

Conventional approach of transitional justice tries to confine mostly with the violation of civil and
political rights. “[T]o limit it to serious and systematic violations of civil and political rights”?°
without addressing the economic, social and cultural rights, causes of past atrocities cannot be
addressed properly. Transitional justice should be perceived as the “measures to redress massive
human rights abuses, which typically include criminal prosecutions, truth-telling, reparations, and
certain kinds of institutional reform. But the list of measures varies, as does the relative importance
of each and, particularly, the point of implementing them.”?! This approach focuses on the measures
taken for redressing the massive human rights violations. Thus, these definitions suggest for different
understanding according to stakeholders and situations in different places, having all conscientious
definition may not exist.

Transitional justice can be ensured when there is civic trust on the governance and at stabilizing the
democracy after the transition. It aims to “promote accountability, reinforce respect for human rights
and are critical to fostering the strong levels of civic trust required to bolster rule of law reform,
economic development and democratic governance.”?? Thus, respect for governance equally matters
while addressing the past atrocities. It may encompass both judicial and non-judicial mechanisms,
including individual prosecutions, reparations, truth-seeking, institutional reform, vetting and
dismissals of the human rights violator from their positions. Louise Arbour interprets it as
transitional justice having two dimensions that is on the one hand backward looking—pursuing

1 UN, The rule of law, Foot Note 3, at para 8

14 Clara Sandoval (2011). Transitional Justice: Key Concepts, Processes and Challenge, Institute for Democracy and Conflict
Resolution, University of Essex, Briefing Paper Series 07/11 (2011) p 3

15 UN Guideline The rule of law. Foot Note 3 para 8

16 Sandoval, (2011), Foot Note 14

7 Tejman Shrestha. “Transitional Justice: From Nomenclature to Addressing Socio-Economic Injustices” in the Sambahak Vol
2. NHRC: Kathmandu, 2016, p 17

18R, Teitel, “Transitional Justice Genealogy” 16 Harvard Human Rights Journal (2003), p. 69

1 N. Roth-Arriaza, “Introduction” in N. Roth-Arriaza and J. Mariezcurrna (eds.), Transitional Justice in the Twenty-First
Century: Beyond Truth Versus Justice (Cambridge, 2006), p. 2

2 Sandoval, (2011), Foot Note 14

2L R, Duthie, “Introduction” in P. De Greiff, and R. Duthie, (eds) Transitional Justice and Development: Making Connections
(USA, Sacial Sciences Research Council, 2009), p. 18

22 UN General Secretary Report on The Rule of Law and Transitional Justice in Conflict and Post-conflict Societies, UN Doc.
S/2011/634, (United Nations, 2011), para 17
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accountability for human rights abuses—and on the other hand forward looking—restoring societies
torn apart by conflicts and preventing the future recurrence of abuses?. Thus transitional justice has
two folds -- ensuring accountability for the past human rights violations and building of society for
sustainable peace and democracy. While working for the second dimension, there should not be
compromise for the socio-economic rights violation. But, mostly, in the name of ensuring past
accountability, socio-economic rights have been largely neglected. Thus, the dichotomy of civil and
political rights and socio-economic rights have created confusion in ensuring the accountability.

3. Transitional Justice and Socio-Economic Rights

Transitional justice mechanism as it mostly focuses on civil and political rights, it has largely ignored
socio economic dimensions. Hence, it should further seek to take account of the root causes of
conflicts that has resulted into pervasive human rights violations equally from socio-economic
perspective as well. Under-weighing the violation of economic, social and cultural rights in
transitional justice mechanism and process has been realized.?* The report of the UN General
Secretary points out as “end of conflict does not necessarily mean the arrival of peace; a lack of
political consensus and trust often remains and the root causes of the conflict may persist.”? The
report further goes as “the end of conflict nevertheless tends to create high expectations for the
delivery of concrete political, social and economic dividends.”?® Without having such expectations
are met, building confidence in a peace process will not be possible. Transitional justice can
contribute to achieving the broader objectives of prevention of further conflict, peacebuilding and
reconciliation by striving to address the past atrocities in an integrated and interdependent manner.?’
While addressing the atrocities of the past, paying attention on the cause of such conflict can
contribute in reconciliation. For this, creation of dichotomy between civil and political rights and
socio-economic rights has to be blurred if not overcome.

Transitional justice can help build the just society in the present by addressing the past injustice
through the measure that “will procure an equitable future.”? But as this justice system is mostly
rooted on criminal justice system; the existing criminal justice system would not be adequate to
address the large level of atrocities. “[I]t quickly became apparent that analogies to national criminal
law were necessary but insufficient to deal with the range of grievances and remedial actions
required in societies emerging from conflict.”?° Hence new approaches in such situations were a
must. Holistic interpretation of the transitional justice “offers a deeper, richer and broader vision of
justice which seeks to confront perpetrators, address the needs of victims and assist in the start of a
process of reconciliation”® without detracting from criminal justice. ‘Addressing the need of
victims’3! is crucial as the long-standing inequality in society, their denial to resources need to be
addressed along with the past atrocities. Thus, the root cause of conflict or atrocities are equally
linked with the socio-economic and cultural causes.

2 ouise Arbour, “Economic and Social Justice for Societies in Transition” Vol. 40 International Journal of Law and Politics
(2007), p. 8

24 Tejman Shrestha (2016), Foot Note 17, at p 19

% UN, Report of the Secretary General on Peacebuilding in the Inmediate Aftermath of Conflict, A/63/881-S/2009/304, (United
Nations, 2009), para. 8---Jan 30, 2022 UN Report and TJ

https://www.un.org/ruleoflaw/files/pbf_090611_sg.pdf

% |bid, para. 9

2 UN, Report of the Secretary-General on The Rule of Law and Transitional Justice in Conflict and Post-conflict Societies, UN
Doc. S/2004/616, (United Nations, 2004), para 8

2 Arbour, (2007), Foot Note 23, at p. 3

2 Ibid p. 2

% Ibid
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Addressing the large scale past human rights violations may not be adequate and effective as the
traditional criminal justice system has been designed to handle crime as an exceptional occurrence.
“The relatively slow pace, minimal victim participation and weak rehabilitative or reconciliatory
capacity that tend to be endemic to criminal prosecutions also limit the depth of their impact, no
matter the context.”®® These limitation of the criminal justice system creates difficulties in the
systematic discriminatory practices and violation of economic, social and cultural rights which can
be one of the causes of such conflict.3* Transitional justice by addressing such human rights
violations “that pre-dated the conflict and caused or contributed” 3> can provide a window to provide
the sense of justice to the sufferers. Hence, socio-economic justice also must be equally in the centre
of the transitional justice system.

Many peace processes have not turned to be sustainable as these societies have adopted ineffective
measures to respond the transition. Without peacebuilding measures, states tend to relapse into
conflict within five years of the signing of a peace agreement.®® Hence, without addressing the root
causes of conflict or repression such as violation of economic, social and cultural rights, ensuring
accountability for the past wrong doings and providing reparation to the victims can be just and
sustainable.

In transitional justice mechanism socio-economic such as education and health, or economic rights
such as property and employment are largely ignored. “The experience of individual and social
trauma has an impact on physical and mental health of the affected families.” ¥ As shown by the
case study, such economic and social rights have often been neglected. Arbour has rightly pointed
out that protection of economic, social, and cultural rights in such justice is not only a matter of
principle but also of indispensable effectiveness in realizing the goals of peace-building and
transitional justice.®® Without adequately addressing the violation of these rights, lasting peace is
not achievable. “[N]on-recognition or under- conceptualization of economic and social rights
potentials and/or possible role in triggering many conflicts in Africa and elsewhere makes these
conflicts more.”3® The absence of mechanisms for adjudicating economic and social rights violations
makes the peace initiatives futile.®° It has to be duly considered that without adequately responding
to the socio-economic dimension of the armed conflict or the repressive regime, addressing to the
past atrocities remains incomplete. Hence, the justice cannot be ensured to the victim.

The unequal distribution of resources may have played as the catalyst in escalating the conflict. Casla
argues that the role of poverty and inequality in fostering violence and mistrust within societies must
be the priority.** The author also reviews the three case studies where socio-economic rights have
been officially recognized as constitutive elements of transitional justice viz. Guatemala, South
Africa and Northern Ireland.

32 Shrestha (2016), Foot Note 17, at p 20,

33 M. Freeman, Truth Commissions and Procedural Fairness (Cambridge, 2006), p. 9

34 Shrestha (2016), Foot Note 17, at p 20,

3 M. Freeman, Truth Commissions and Procedural Fairness (New York: Cambridge University Press, 2006)

%Freeman (2006), Foot Note 33, at p. 3

% p, Collier and A. Hoeffer, (2004), The Challenge of Reducing the Global Incidence of Civil War, (Copenhagen Consensus
Challenge Paper, 2004), Quoted in Sandoval (2011), p. 2

ST INSEC. Study on Truth and Reconciliation Regimes: Reflection and Relevance: A Case Study of Nepal. HRTMCC and
INSEC: Kathmandu, 2013. P. 121

% Arbour, (2007), Foot Note 23, at p. 3.

% Shedrack C. Agbakwa (2003). “A Path Least Taken: Economic and Social Rights and the Prospects of Conflict Prevention
and Peacebuilding in Africa” in Journal of African Law, 47 (1), (Cambridge, the School of Oriental and African Studies,
2003), pp. 406

40 Shrestha (2016), Foot Note 17, at p. 21

41 Kolod Casla. “The Importance of a Socioeconomic Rights Approach to Transitional Justice.”

Sep 13 2012, available at https://www.e-ir.info/pdf/26709. Last accessed 2" March 2022

TAH! Gl AT ¥ dkr q, W, J00% 98 T.R1&



https://www.e-ir.info/pdf/26709

Guatemala is an example of the recognition of the socioeconomic roots of an armed conflict. Parties
in the conflict formally acknowledged in the 1996 Agreements that social exclusion was at the core
of the division in the country. The national truth commission (CEH) formally and extensively
documented the quantitative and qualitative dimensions of poverty and inequality. Nevertheless,
thus far economic and social rights have not been taken seriously and the most vulnerable social
groups (women, children and indigenous peoples) suffer the consequences more than anybody else.
Thus, some of the TRCs from Africa, South America and Europe have already started considering
the violation of socio economic rights. Unlike these three Commissions traditional transitional
justice consists of prosecutorial justice primarily.*? As of Olsen, Cahill-Ripley also has observed
that the transitional justice “has traditionally ignored or side-lined violations of economic and social
rights, focussing on violations of civil and political rights as the primary grave human rights
violations to be addressed when seeking justice for past atrocities.”*3 In these traditional mechanism,
“their primary mandate is to deal with mass and grave violations that have occurred during the
conflict in question” and one of the causes for this is that “to date is simply because economic and
social rights are not seen as within the remit of transitional justice.”* These literatures suggest that
very little consideration has been given to the violation of socio-economic within the traditional
transitional justice mechanisms. Thus, without foregrounding the economic, social and cultural
rights, the victims cannot get justice.
4. Recognition of Socio-Economic Rights in International Human Rights Law Regime

The Universal Declaration of Human Rights (UDHR), 1948 was adopted only after three years of
the founding of the United Nations in 1945. The Declaration provides an authoritative interpretation
of the requirements of the UN Charter and had been recognized as expressing general principles of
law as a source of international law *° has been accepted as a customary international law. However,
as it is declaration in itself, the binding treaty had to be adopted. But instead of having one single
covenant, two separate covenants viz. International Covenant on Civil and Political Rights, 1966
(ICCPR) and International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR) were
adopted separately. The justiciability of the recognition of the socio-economic rights was not
recognized in the ICESC Covenant * whereas ICCPR, 1966 contained the judicial protection
mechanism in the Covenant itself.#” This difference had fuelled the debate on non-justiciability of
the rights contained in the previous one.*® Though there was long debate whether these rights are
really enforceable by courts decisions, now it has been accepted that they are equally justiciable.
Right to health, rights to adequate food, right to housing are of the nature of immediate realizable
like civil and political rights.*® Constitution of Nepal (2015) also had treated these rights on the same
footing as of civil and political rights. So, violation of these rights also equally requires remedy in
transitional justice process as well.

427T. Olsen, L. Payne and A. Reiter. Transitional Justice in Balance — Comparing Processes, Weighing Efficacy (US Institute of
Peace Press 2010) 11.

4 Amanda Cahill-Ripley. Foregrounding socio-economic Rights in Transitional Justice: Realising Justice for Violations of
Economic and Social Rights in Netherlands Quarterly of Human Rights, Vol. 32/2, pp 183-213, 2014 at p. 183

4 Ibid P 187

4 Q. Schutter, A. Eide, A. Khalfan, M. Orellana, M. Salomon, & I. Seidermanf, “Commentary to the Maastricht Principles on
Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights” Human Rights Quarterly, No. 34
(2012), p, 1091

% |CESCR, Art. 2

4TICCPR, Art. 2

48 Tejman Shrestha. “Adjudication of Socio-economic Rights: Progressive or Ilmediate Realization? A Study with Reference to
Right to Food in Nepal” in Nepal Bar Council Journal, Special Issue on Golden Jubilee Year, Nepal Bar Council, Lalitpur,
2018, pp 244-65

49 Committee on Economic, Social and Cultural Rights, General Comment (GC) No. 11, UN DocE/1998/22. GC No.12 UN
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Based on the ratifications of the ICESCR Covenant by the UN member states, it has taken almost a
customary international law as more than three fourth of the UN members states have ratified it.%
The non-scripting of judicial remedy in the ICESCR Covenant alone should never be made the basis
for non-justiciability of these rights.

There has been acceptance among the governments that all human rights are indivisible and
interdependent. “All human rights are universal, indivisible and interdependent and interrelated.”5!
The Vienna Declaration and Programme of Action (VDPA) has made a clear provision that all
human rights must be treated in equal manner, on the same footing, and with the same emphasis.5?
As most of the UN developed treaties have provision of economic, social and cultural rights, they
bear the customary nature. Human Rights Committee (HRC)%® maintains that states require
acquiring positive measure to protect right to life which has been interpreted in narrow sense.> This
interpretation of the HRC has contributed further in justiciability of socio-economic rights. As the
socio-economic rights have been accepted as the justiciable rights, they have to be equally treated
equal to the civil and political rights as well in transitional justice mechanism as well.

The regional courts in American continent and African contents have accepted its justiciability.
Hence, the case laws from such regional human rights courts and national courts are also establishing
the justiciability of these rights. The Inter-American Court of Human Rights (IACtHR), in Villagran
Morales et al v. Republic of Guatemala case®® has interpreted that right to life as covering not only
to be deprived of life arbitrarily, but also the state requiring to make the necessary arrangement for
living a human life with dignity. The Court has pointed out that, without recognizing socio-
economic rights’ link with right to life, meaning of right to life remains incomplete.

There are very instrumental case laws on the adjudication of economic, social, and cultural rights in
a transitional context while holding the perpetrator accountable for the criminal atrocities committed
during the conflict. The International Criminal Tribunal for Former Yugoslavia has recognized that
“the comprehensive destruction of homes and property may constitute the crime against humanity
of persecution when committed with the requisite intent.”% This case law has provided substantial
ground for justiciability of the socio-economic rights in the transitional justice mechanism.

At national level the credit of recognizing such rights as truly justiciable rights independently goes
to the South Africa. In Government of the Republic of South Africa and Others v. Grootboom and
Others case®, the Constitutional Court of South Africa interpreted that in ensuring the right to the
adequate housing, there is responsibility of individuals as members of society and the state has to
“create condition for access to adequate housing for all”. The decision, of the Court has, thus,
established that it is the state responsibility to ensure the access to adequate housing to all its citizens.
The Supreme Court of Nepal in Pro Public v. Office of Prime Minister, Council of Ministers and
Others case® concluded that in absence of right to food, a person cannot enjoy right to freedom.

%0171 out of 193 member states of the UN have ratified this Covenant whereas 160 States had ratified this Covenant till 22
April, 2013). Optional Protocol to this Covenant was opened for signature on 24 September 2009, and as of January 2020
has been signed by 45 parties and ratified by 24.

5 Vienna Declaration and Programme of Action (VDPA), 1993, Art. 5

52 Ibid

53 Human Rights Committee is the Committee of the Human Rights experts under the provision of the ICCPR Covenant to hear
about the individual complaints on the violation of the treaty provision by the state party.

% Human Rights Committee, General Comment No. 6, 04/30/1982, para 5

SSInter-American Court of Human Rights, Villagran Morales et al v. Republic of Guatemala, November 19, 1999. Decision on
pursuant to Articles 55 and 57 of the Rules of Procedure of the Inter-American Court of Human Rights, Para. 144

% Prosecutor v. Kupreskic, Case No. IT-95-16-T, Trial Judgment, 628-631 (Jan. 14, 2000), Ibid p, 15

57 Constitutional Court of South Africa, Government of the Republic of South Africa and Others v Grootboom and Others
(CCT11/00) (4 October 2000), para 35

%8 European Court of Human Rights. Connors v. the United Kingdom. 27 May 2004. Para 119
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Thus, national courts also have established the justiciability of such socio-economic rights in the
normal situation. Then, they should be treated equal to other rights in peace process as well. Hence,
the transitional justice mechanism has to consider such rights as well.

As socio- economic rights are also equally violated during the conflict and they are equally
justiciable rights, they must be given equal treatment in transitional justice process as well. “[T]here
is no legal, judicial, or empirical basis for the comparative neglect of economic, social, and cultural
rights in mainstream justice, including transitional justice.”* The Timor-Leste Commission stresses
that economic and social rights violations of people “was equally damaging and possibly more long
lasting” than violations of their physical integrity and civil and political rights®. This demonstrates
that “[I]t is both possible and appropriate for future truth commissions to examine violations of
economic, social, and cultural rights more systematically.”5! Thus, socio-economic rights in the
transitional justice mechanism process have got more attention than ever in the past.

Recognition of socio-economic rights separately had already been started in peace accords before
Nepal in other peace process.®? In the Comprehensive Peace Accord (CPA), separate provisions for
these rights have been recognized.® Similarly, forceful confiscation of property or destruction of
property has been accepted as the severe human rights violation.5* Such special attention paid to the
economic, social, and cultural rights in the Nepalese peace process has indicated that these rights
also have been recognized in Nepalese transitional justice mechanism.

Nepal has accepted the importance of the socio-economic rights while negotiating the peace deal.
However, there is no precise model for successfully addressing this use. Hence, no single all-
encompassing formula can be developed for dealing with a past large-scale human rights abuse. “All
transitional justice approaches are based on a fundamental belief in universal human rights. But in
the end, each society should—indeed must—choose its own path.”® Societies must choose the
processes that can ensure the stabilization of peace and democracy. For that discrimination, denial
to access to resources is equally required to be addressed.

South Africa still witnesses the issue of the land issue after many decade of settlement of conflict
between white ruler and coloured ruled one.®® Similarly, scholars have tried to dig out the causes
why land issue was paid less attention in South African TRC ?%7 Jay and Erica Vora conducted a
survey on effectiveness of the TRC Commission:

Truth Commission Like South Africa, Colombia is a very complex case study. Several structural
causes of violence converge (inequality and lack of guarantees for political opposition and access

judgment pursuant to Article 44 § 2 of the Convention.

Supreme Court of Nepal. Pro Public v. Office of Prime Minister, Council of Ministers and Others. Decision No. 8540. Nepal
Kanoon Patrika 53 (1), (May/June 2011). 2067/5/4 BS. Para. 25

% Arbour, (2007), Foot Note 23, at p. 14

8 Timor-Leste Commission for Reception, Truth and Reconciliation Final Report, 2006, Quoted in Arbour, (Arbour) p. 14

¢ 1bid, Arbour, p. 14

52 Hayner (2002), Foot Note 1

8 Comprehensive Peace Accord Concluded Between the Government of Nepal and The Communist Party of Nepal (Maoist),
Nov. 21, 2006, Clause 7.5

8 Ordinance on Investigation of Disappeared People, Truth and Reconciliation Commission, 2069 (2013), Section 2 (1) (7 & 8)
and Section 26; Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2071 (2014). Section 2 (J)
(7, 8&9)

85 |CTJ, “What is Transitional Justice?” http://ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf

% Truth and Reconciliation Commission (South Africa), available at https://www.youtube.com/watch?v=ypzY Xdil ujs,
accessed on May 12, 2022
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to land), which is the reason why these two countries are both exceptional and challenging cases to
analyse in the light of transitional processes and the establishment of their Truth Commissions. %8
Thus “inequality and ...access to land’ were one of causes of conflict in those two countries but the
transitional justice mechanism did not pay equal value in addressing such issues of socio-economic
nature.

5. Socio-Economic Rights in Nepalese Transitional Justice Process
Addressing the issue of socio-economic rights in the transitional justice process is not new in Nepal.
However, it is largely perceived that it was institutionalised only after the signing of the
Comprehensive Peace Accord in 2006. 5 The CPA constitutes the part of the Interim Constitution
(IC) of Nepal, 2007 that has been annexed to the constitution.”™ In Article No 7 of that CPA, there
is separate provision for conflicting parties’ commitment on protection and promotion of human
rights. In Article No 7.1.2 of the CPA, it reads that “Both sides agree to create an atmosphere where
the Nepali people can enjoy their civil, political, economic, social and cultural rights and are
committed to ensuring that such rights are not violated under any circumstances in the future.” Thus,
Nepal has committed to respond to all human rights violations during the decade long armed conflict.
The CPA has made separate provision for respecting and protecting socio-economic rights in Article
No 7.5 under the subtitle of ‘Economic and Social Rights.” The provision reads as:
7.5.1. Both sides are committed to respect and protect the individual’s right to livelihood through
employment of their choice or acceptance.
7.5.2. Both sides are committed to respect and guarantee the right to food security of all the people.
They assure that there shall be no interference in the use, transportation and distribution of food
items, food products and food grains.
7.5.3. Both sides accept the fact that the citizens’ right to health should be respected and protected.
Both sides shall not obstruct the supply of medicines and health related assistance and campaigns,
and express commitment to provide medical treatment to those injured in course of the conflict and
to work for their rehabilitation.
7.5.4. With the realization of the fact that the right to education to all should be guaranteed and
respected, both sides are committed to maintaining a congenial academic environment in educational
institutions. Both sides agree to guarantee that the right to education shall not be violated. They agree
to immediately put an end to such activities as capturing educational institutions and using them,
abducting teachers and students, holding them captives, causing them to disappear, and not to set up
army barracks in a way that would adversely impact schools and hospitals.
7.5.5. Both sides agree that the private property of any individual shall not be seized or usurped
unlawfully.
7.5.6. Both sides believe in the fact that industrial production should continue, the right to collective
bargaining and social security in the industrial establishments should be respected and the
establishment and workers should be encouraged to seek peaceful settlement of any disputes
between them without disturbing the industrial climate of the country, and respect the standards of
work as determined by the International Labour Organization.
Thus the CPA has not made only separate provision for respecting and protecting of human rights
but also has paid due attention to make sure that socio-economic rights violations are also addressed
in an equal footing. This commitment of warring party to ensure the livelihood, education, health,
property in the peace accord can be understood as the Nepal’s stance on not to discriminate between
the human rights. Moreover, the victims have concern the mode of reparation they receive in such
violation.

% Natalia Riveros Anzola South Africa’s Truth and Reconciliation Commission (TRC): Lessons for Colombia Department of
Politics MA in Post-war Recovery Studies University of York Academic year: 2016-2017, p 10

% Inked on 2063 Marg 5 by the then Rt Hon. PM of Nepal Girija P Koirala and Maoist Supremo Prachanda

® Article 166 of the Interim Constitution of Nepal, 2007. The CPA has been annexed in Schedule 4 of the Constitution.
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Similarly, the CPA contained separate provision on land reform and land return that was captured
during the armed conflict. The commitments made in Nepal’s peace process mentioned in the Nov.
2006 CPA, where both the Maoists and the then-Seven Party Alliance agreed “that all land seized
during the decade-long conflict would be returned while steps would be taken to develop policies
for “scientific land reforms.” " Both sides agreed to:
“Both sides express an understanding to create a record of government, public and
private buildings, land and other properties and return them immediately’
e “Adopt a policy to introduce scientific land reforms by ending feudal land ownership;”"®
e Ensure that “private property of any person shall not be seized or controlled except in
accordance with the law.”"

Though the political negotiation between the warring parties in Nepal has paid enough attention in
the socio —economic rights including land return and reform, it has not got equal attention in
implementation level. One research study showed that almost after three years of CPA was inked,
“these commitments had been only partially fulfilled” in regards to return of the land.”™ The Carter
Centre has reported as:
The Communist Party of Nepal (Maoist) (UCPN(M)) had returned much of the land it had seized in
the hills, mountains, and parts of the Eastern and Central Tarai, although some outstanding cases
remained in these areas. By contrast, most of the land captured in the Mid and Far-Western Tarai
(where the largest number of seizures had reportedly occurred) had not been returned or had been
returned only conditionally.®
The Report further says that “efforts to formulate land reform policies and make arrangements for
landless people were stalled and largely unimplemented.”
The return of the land was not fully expedited. However, the informal process were doing some
justice on the part of those whose rights were violated. The victims had somehow been able to have
partial share of their property through informal negotiation than the formal process’® unlike that was
committed in the peace accord. Though the CPA had mentioned about land reform issue™ out of
109 project implemented under the peace fund, only one project was related with land reform issue.
8 This shows that the formal process is not very effective in addressing the violation of socio-
economic rights like the land and property.

6. Addressing the Socio-Economic Rights by Judiciary in Transitional Justice Related Cases
There may be perpetual debate where the past human rights should be handled only by the truth
commissions or it could be equally addressed by the judiciary as well. Of course, the answer should
never be confined to the previous one alone. So had issued by the Supreme Court of Nepal as well

71 Comprehensive Peace Agreement, Articles 5.1.8, 3.7, 3.10, and 7.5. Nov. 21, 2006.
http://www.peace.gov.np/admin/doc/CPA_eng-ver-corrected.pdf.

72 Comprehensive Peace Agreement, Article5.1.8

73 Comprehensive Peace Agreement, Articles3.7

74 Comprehensive Peace Agreement, Articles 5.1.8, 3.7, 3.10, and 7.5. Nov. 21, 2006.
http://www.peace.gov.np/admin/doc/CPA_eng-ver-corrected.pdf.

75 In its June 2010 report, “Land Commitments in Nepal’s Peace Process: What Has Been Achieved to Date?”2 The Carter
Center, “Land Commitments in Nepal’s Peace Process: What Has Been Achieved to Date?,” June 22, 2010.
http://cartercenter.org/resources/pdfs/news/pr/nepal-pr-land-rpt_062210-EN.pd

76 The Carter Center “Land Commitments in Nepal’s Peace Process: An Update on Implementation
June 20, 2012”. https://www.cartercenter.org/resources/pdfs/peace/democracy/nepal-land-062012-eng.pdf

77 1bid

78 The Carter Center (2015). The Political transition monitoring in Nepal 2009-2014. Final Report. P 57

™ CPA, 2066 Articles 3 and 7

8 Jagat Basnet (2016) “Commitment of Land Reform: What was promised and what is outstanding?” in Nepal in Transition to
Peace: A Decade of the Comprehensive Peace Accord (2006-2016)Pp 322-39 at 335.
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in one case.?! While the question was raised whether the courts of Nepal of Nepal under the regular
criminal justice jurisdiction had mandate to hear the war era cases, the Court strongly says they had
jurisdiction, under the regular justice system to hear such cases.
In comparison to the violation, not much cases have been brought for litigation. Moreover, if the
judgment or order is not executed, it cannot ensure real justice except the paper justice. In a study,
the execution status of the orders and judgments issued by the Supreme Court (21) and orders issued
by the Appellate Courts (8), Nearly 29% of the SC judgement was fully implemented whereas nearly
29% of order of the then AC was executed. Similarly, 38% and 24% respectively were partially
implemented. Similarly, the percentage of the not executed status were 33% and 55 % respectively.®?
However, this study has not been to get the recent status of these case laws.
Whatever, has been brought, the Supreme Court of Nepal has addressed the issues of these rights in
so many land mark cases. In Suman Adhikari and others v Government of Nepal case, the Supreme
Court has issued a directive order to arrange and implement the relief package for the victims of the
family members of the enforced disappeared persons considering the suffering and pain undergoing
by them at the present and other dimensions such as the economic and educational employment.®
Though this case was primarily concerned with the mandate of the TRC and COIDP Commissions
on amnesty to the perpetrators, the Apex Court has covered the socio-economic dimensions of the
victims’ suffering.
In Lilabati Bhandari case®, the Supreme Court has interpreted the CPA to be understood in the
holistic approach paying to attention to the socio-economic rights. The verdict reads as “each
provision of the CPA is not only related to law, but also addresses many aspects of economic, social
and cultural, political and structural issues, and collectively they aim primarily to transform the
traditional government system. Obviously, traditionally, the government system did not pay equal
attention to socio-economic rights.
In this case, an order has been issued by the Court to return the property of the owner captured
unlawfully and to provide compensation for the loss assessing the damage caused by such seizure
of the said property.
In Bhim Prakasha Oli case®, the Court has clearly stated that the State cannot escape from the
obligation created by the treaty to which they are a party. As Nepal is party to the ICESCR, the
obligation created by the Covenant must be fulfilled by Nepal. Thus, the Supreme Court of Nepal
has directed the Government of Nepal to address the socio-economic dimension of the TJ process
adequately and effectively.
In Rajendra Dhakal’s case®, the Apex Court has established that the right to truth seeking about the
incidents of the conflict period is an integral part of the right to life, the right to freedom and the
right to justice. The Court has laid down the principle that the act of truth seeking is not a matter of
discretionary right of the State rather it is a mandatory duty of the State. The Court boldly issued an
interim relief package order as:
Without affecting in any way the remedy to be provided in accordance with the
law and with the limited objective of assisting for the time being the victim families as a
compensation for the liabilities incurred in their bid for seeking access to justice, to provide, as
interim relief, NRs. 200000/-to each of the families of those who have been declared as dead,

81 Suman Adhikari and Others v Office of Prime Minister and Council of Ministers and Others; Writ 069-WS-0057 (Mandamus
including Certiorari), Decision date 26" February 2015, p 21

82 NJA Nepal (Rishikesh Wagle and et al) (2016). Study Report on Execution Status of Supreme Court and Appellate Court
Orders/Judgments relating to Transitional Justice, 2016. Kathmandu: NJA, 2016), p 26

8 Suman Adhikari and Others v Office of Prime Minister and Council of Ministers and Others; Writ No 070-WS-0050, page 63

8 Lilabati Bhandari and others v Government of Nepal and Others; Writ No 064-WS-0863

8 Bhim Prakasha Oli v His Majesty Government of Nepal and Others; Writ No 061-WS-3394

8 Rajendra Dhakal v. Nepal Government, Ministry of Home Affairs and others. NKP 2064, Issue 2, Date of Order: 2064/2/18
(BS)
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NRs. 150000/ to the families of each of those who were arrested by the security forces and

disappeared and NRs. 100000/- each in the case of other persons mentioned in the petition whose

whereabouts are not clear as yet.
While seeking the truth, the family suffers a lot. The State is liable to provide immediate interim
relief to such family. Thus, the Court had issued interim order to provide interim relief not to be
deducted from the final relief package ranging from NRs one lakh to NRs two lakhs to each family
based on there suffering. The court has issued a directive to make a law to provide reparation to the
victim and instructed the Government to ensure availability of financial relief pending enactment of
such law.
As in the case of Rajendra Dhakal, in Buddi Bahadur Praja's Case,®” the Supreme Court of Nepal
has instructed to make separate law for providing compensation in respect of the innocent citizens
killed as a result of violation of international humanitarian law. Similarly, in Kale Tamang v Nepal
Government, Ministry of Home Affairs case®® the Supreme Court has issued an order to make a law
entitling the heir of the deceased to stake a claim for compensation.
Rights to profession was equally violated during the decade long armed conflict. The school teachers
were displaced from their place and they were sacked following the educational administrative
regulation. In Gyanendra Raj Aran and Others v. Office of the Prime Ministers and the Others case,®
the Supreme Court issued writ order to restore the jobs of the teachers who had lost their jobs during
the insurgency. It is very landmark decision to respect the right to profession. Hence, Nepalese
judiciary has been doing very well on the part of the victims. It will be too early to cherish the victory
as the implementation part is rather discouraging.

6. Conclusion

The study of the transitional justice mechanism and the value given to the socio-economic and
cultural rights show that social rights such as education and health, or economic rights such as
property and employment are largely ignored in traditional justice mechanism. As identified based
on the literature and the already established truth commissions, transitional justice has two folds --
ensuring accountability for the past human rights violations and building of society for peace and
democracy. Thus, the term transitional justice is not a legal concept only. Transitional justice is an
approach that involves both judicial and non-judicial mechanisms in ensuring accountability for past
human rights violations and in building peaceful society with the civic trust in the governance.
Societies in transition from recent armed conflict to peace or from repressive regime to democracy
can attain institutionalization of peace and democracy if it properly addresses the root causes of
conflict and includes the economic, social and cultural rights violation in such transitional justice
process. Defining elements that make the proper process of transitional justice is rather illusive as
it is not easily tested in the society as different actors have their stakes and affect such mechanism
perpetually.
In addressing the past atrocities, the place of violation of socio-economic rights were largely ignored
in the early days. With the development of jurisprudence of the transitional justice, it has been
accepted that the violation of the socio-economic rights could not be simply ignored. However, it
has still not got equal footing in the transitional justice process based on some cases discussed earlier
be it the case of land return in South Africa or in Nepal. However, it has given some hopes as the
issue of the socio-economic rights were independently handled in the Nepalese peace process as
there were separate articles on socio-economic rights where both parties have committed to respect
these rights including land, food, health and education.

8 Buddi Bahadur Praja v. Nepal Government, Ministry of Home Affairs and others. Decision No. 3448 of 2063 B.S., Date of
Order: 2065/1/30 (BS)

8 Writ No. 0238 of 2063 B.S

8 Writ No 077-W0-0112, decided on 2078/11/01
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In regards to the judicial intervention, Nepalese transitional justice process has provided space for
the socio-economic rights. Nepal’s Apex Court and the then Appellate Court have considerably
addressed the violation of socio-economic rights of conflict victims’ while addressing the
transitional justice. To name a few of them for an example could be the case of survival and property
handover, or profession. In Lilabati Bhandari and other cases, the Court has directed the government
agencies to pay attention on the issues of socio-economic rights violation as well. In Gyandra
Aaran’s case the teachers who were sacked from jobs have been ensured justice. Similarly, the Court
has issued to make separate law for interim relief and reparation in the case of Rajendra Dhakal and
Buddi Bahadur Praja’s cases respectively. It is quite encouraging that the Supreme Court has
instructed to make separate law for providing compensation in respect of the innocent citizens killed
as a result of violation of international humanitarian law. In Kale Tamang’s case, the Court has
issued an order to make a law entitling the heir of the deceased to stake a claim for compensation.
The stakeholders of the transitional justice have realized that only through the proper addressing of
the socio-economic rights along with the other rights contributes much in sustaining the peace and
democracy. Thus, it has been accepted that without the socio-economic rights, the transitional justice
mechanism cannot yield better. In our context, whatever Nepal has done is not sufficient as the full
execution of the verdict and order of the court is much less than the half.

WBER
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Transitional Justice Management of South Africa and Lesson to be

Learnt for Nepal

Kedar Ghimire*

Abstract:

Transitional justice has become one of the salient features of the post cold-war era. The international
community has heavily invested financially, politically and symbolically, in policies and mechanisms
of forgiveness and punishment. Today the international community places emphasis both on the non
judicial mechanisms geared to rebuilding society and on the stigmatizing dimension of criminal
punishment. Within the field of transitional justice itself, restorative and criminal justice are both
perceived as necessary, since they are complementary to one another. The policies of forgiveness or
punishment provide a means of restoring the dignity of victims, of contributing to national
reconciliation through efforts to seek truth and justice, whether symbolic or criminal, of preventing
new crimes, participating in the restoration and maintenance of peace and strengthening the rule of
law by introducing institutional and political reforms. In this context the article here tries to mention
about the transitional justice management of South Africa, the process of transitional justice there,
Enforced Disappearances in South Africa during Apartheid and its Investigation, Role of NGO's
and Civil Society in Transitional Justice of South Africa, Exhumation Procedure in South Africa and
pros and cons of the TJ management system of South Africa from where we can learn the lesson to
make our unfinished business of transitional justice successful.

Keywords: Transitional Justice, Human Rights, Restoration

1. Introduction

Transitional Justice has recently become a major focus for human right activist, lawyers, the
international community, and academicians as well. This is because many countries have
experienced transitions from authoritarian regimes to democratic ones in recent years including the
countries that have become democratic include countries in Southern Europe, South America,

Africa, and Eastern Europe. The primary objective of transitional justice is to end impunity for war

* Deputy Director at National Judicial Academy, Nepal, LLM on Cyber Law and Cyber Security from Jagran Lakecity
University (JLU), Bhopal, India. Gold Medalist of the LLM Batch 2018-19 of JLU Bhopal.
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crimes and establish rule of law and functioning democratic governance for a state.> The transitional
justice have different development oriented goals not limited to, the following: (1) creating access
to justice for victims following violence; (2) ensuring the political participation of marginalized
groups; (3) promoting respect for the rule of law; (4) advocating for judicial conflict resolution
procedures; and (5) fostering reconciliation among various groups in the state.? The area of
transitional justice has taken on an international flavor with the establishment of international
criminal tribunals for the former Yugoslavia and Rwanda and after that with the establishment of
International Criminal Court. However it is the streaky and critical question too for the democratic
countries and international community also about how to deal with the gross violations of human
rights in the past. Different issues are raised include whether there ought to be criminal trials or settle
through other mechanisms such as establishment of truth commission or similar other process for
these specific issues. Countries that have looked at these issues include El Salvador, Guatemala,
Greece, Germany, Poland, Hungary, Ethiopia, Rwanda, South Africa and Nepal too. It is also a
topic of hot discussion is about the appropriateness of criminal trials over more flexible truth-telling
mechanism, as well as the interrelation between the two. The relation between trials and truth
commissions is a complex one. On the one hand, truth commissions do not have legal powers and
are not entitled to impose punishment on a perpetrator. On the other hand, they have been praised
exactly for this flexibility which criminal trials do not have because they focus on specific aspects
of specific conduct, thus, an overall picture of abuses might be missing.?

The concept of transitional justice has been associated with the periods of political change when a

country emerges from a war or turmoil and attempts to address the wrongdoings of the past. Among

various instruments of transitional justice, truth commissions stand out as an example of a non-
judicial form of addressing the crimes of the past. Truth commissions conduct investigation,
research, public hearing and submit reports identifying corrective mechanism. They cover all serious

crimes and human rights violation committed over a specific period of time for example from the

1 Ben, Juvelier, Square Peg Round Hole, Transitional Justice mechanism and state building, Arizona Journal of International
Law and Comparative Law, Vol.36, No.1l, 2019, Retrieved form http://arizonajournal.org/wp-
content/uploads/2019/04/Juvelier_36.1.pdf on 20th November, 2021.

2 What is transitional  Justice? International Centre for transitional  justice, Retrieved form
https://www.ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf on 20th November, 2021.

3 GALINA NELAEVA, NATALIA SIDOROVA, TRANSITIONAL JUSTICE IN SOUTH AFRICA AN D BRAZIL:

INTRODUCING A GENDERED APPROACH TO RECONCILIATION, BRICS LAW JOURNAL Volume VI (2019) .
Retrieved from
https://www.researchgate.net/publication/333821075_Transitional_Justice_in_South_Africa_and_Brazil_Introducing_
a_Gendered_Approach_to_Reconciliation/citation/download.
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beginning of the conflict until the signing of peace of accord.* It can be said that TRCs remain a
field of ongoing research. In general they have mixed record of being able to complete their mandate
without reference. There temporary nature and limited power will not necessarily generate
substantive sociopolitical changes.® While their setup and operation can be criticized on different
grounds, including excessive politization of hearings and the virtual impossibility of meaningfully
assessing their impact, it has been widely acknowledged in the literature that the Truth and
Reconciliation Commission in South Africa can be regarded as a success story due to its relatively
strong mandate and widespread coverage and resonance it had in South African society®. This write
up basically deals with the different pros and cons and lesson we should learn from the transitional
justice settlement of the South Africa.
2. Background of Transitional Justice in South Africa

The origins of the conflict in South Africa reach back to the arrival of the first European settlers in
1652. The gradual expansion of colonial territory brought the colonial powers and local settlers into
conflict with numerous African communities over the next two centuries. White rule was formalized
through the sale and expropriation of land and the establishment of the Cape and Natal colonies and
the Boer Republics in the 1800s. Ongoing tensions over political exclusion, land expropriation, taxes
and other oppressive policies resulted in numerous military confrontations and protests. Protest
actions during the first half of the twentieth century were largely nonviolent, and it was only with
the banning of the African National Congress (ANC), the Pan Africanist Congress (PAC) and other
liberation groups in 1961 that the liberation forces engaged in a military struggle. The conflict in the
1960s, 1970s and 1980s mainly involved guerrilla attacks on military personnel and government
facilities. The government security forces, particularly the South African Defence Force (SADF),
and the South African Police (SAP), were directly involved in battling the liberation forces, as well
as repressing public protests against the government. The conflict was also marked by violence
between various groups of the liberation movement.

South Africa’s transition from an apartheid state to a democracy included a number of national
processes meant to address the violent and painful past and to transform the country into a stable
and peaceful state. Essential among these programs was a process to disarm, demobilize and

reintegrate ex-combatants and to create a new defense force integrating the armed forces of

4 Ananda Mohan Bhattarai, Transitional Justice: an overview, on Transitional Justice in Nepal, Govinda Prasad Sharma
"Bandi", Transitional Justice Law Committee, Nepal Bar Association, 2013.

® Trzreena Sajjad, Transitional Justice in South Asia: A study of Afghanistan and Nepal, Routledge, London, 2013.

® Nelaeva G., Sidorova N. Transitional Justice in South Africa and Brazil: Introducing a Gendered Approach to
Reconciliation. BRICS Law Journal. 2019;6(2):82-107. https://doi.org/10.21684/2412-2343-2019-6-2-82-107
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opposing parties into a united military structure. Disarmament, demobilization and reintegration (of
ex-combatants was an important component of a larger process of the transition within South Africa,
yet it remained largely independent from other initiatives, including transitional justice initiatives,
such as the South African Truth and Reconciliation Commission.”
3. Transitional Justice Management in South Africa

As the main goal of the transitional justice is to end impunity of the war crimes and drawing the
state towards the peaceful state, and established the rule of law and functional democracy in the
state, and for this the different countries can choose different approaches to established the same.

Basically, truth commissions and criminal prosecutions are the two main mechanisms of

transitional justice. Truth commissions are non-prosecutorial bodies created to investigate war
crimes, human rights violations, and other systemic breaches of law which occurred during a
prolonged period of conflict within a state. Truth commissions can take three primary forms,
depending on which entities control the process and facilitate the truth telling. These include: (a) a
national commission, run by the state itself; (b) an international commission, run by outside actors;
and (c) a non-governmental commission, run by civil society involved in the peace process.® The
later one is the prosecution in the international criminal court, while truth commissions may be more
common in modern instances of transitional justice; international courts are far older and have a
more established record of action in post-conflict states. The South Africa Choose the former
approach to settle their problems by establishing the Truth and Reconciliation Commission and
forming different committees under it which will be described in the below part.
3.1 The South Africa's Truth and Reconciliation Commission
The South African National Assembly passed the Promotion of National Unity and
Reconciliation Act in May, 1995. The TRC was mandated to establish as complete a picture as
possible of the causes, nature and extent of the gross violations of human rights committed under
apartheid from March 1960 to May 1994. The main commission was appointed through a
transparent process. Its starting point was a selection panel, comprising members of civil society
and government, appointed to consider 299 nominations from different stakeholders. After

interviews, the panel submitted a shortlist of 25 to the President. He, in turn, appointed 17

" Hugo van der Merwe and Guy Lamb, Transitional Justice and DDR: The Case of South Africa, International Centre for
transitional Justice, 2009. Retrieved from https://www.ictj.org/sites/default/files/ICTJ-DDR-South-Africa-CaseStudy-
2009-English.pdf.

8 Yusuf, Hakeemo O., Transitional justice, Judicial Accountability and the rule of law, Routledge, London, 2010.
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commissioners on 29 November 1995.° The TRC’s mandate was carried out by three main
committees: the Amnesty Committee, the Human Rights Violations Committee and the
Reparations and Rehabilitation Committee. The work of all these different committees together
would have to contribute reconciliation. In addition, an investigative unit working in
collaboration with a research department conducted investigative inquiries. The mandate of the
TRC was laid down in the act as follows: to establish a complete picture of the causes, nature
and extent of the gross violations of human rights committed from 1 March 1960 to 10 May 1994
by the conducting of investigations and hearings; to facilitate the granting of amnesty to persons
who make a full disclosure of all the relevant facts relating to acts with a political objective; to
establish and make known the fate or whereabouts of victims; to restore the human and civil
dignity of such victims by granting them an opportunity to relate their own accounts of the
violence; and, lastly, to recommend reparation measures in respect to these violations.° It was
stipulated that the commission was to carry out its work by conducting investigations, holding
hearings, and compiling a comprehensive report. **

Moreover in details the TRC had the following objectives on its mandate.*?

%+ To establish as complete a picture as possible of the causes, nature and extent of the gross
human rights violations that took place between 1 March 1960 and 10 May 1994,

¢+ To establish the fate or whereabouts of victims of gross human rights violations,

%+ To help in restoring the dignity of the victims by giving them an opportunity to testify
about the human rights violation in which they were involved or the death of their loved
ones

% To make recommendations on a set of measures designed to provide reparation and
rehabilitation to victims,

«+ To grant amnesty to individuals who make a full disclosure about the particular crimes

that they committed and want amnesty for,

® Kisiangani Emmanuel, Between principle and pragmatism in transitional justice: South Africa’s TRC and peace building,
ISS Paper 156, 2007, Retrieved from https://www.files.ethz.ch/isn/98921/P156.pdf on 25th December, 2021.

1 promotion of National Unity and Reconciliation Act, 1995 of South Africa, Retrieved from
https://www.justice.gov.za/legislation/acts/1995-034.pdf on 25th December, 2021.

1 Kisiangani Emmanuel, Between principle and pragmatism in transitional justice: South Africa’s TRC and peace building,
ISS Paper 156, 2007, Retrieved from https://www.files.ethz.ch/isn/98921/P156.pdf on 25th December, 2021.

2 promotion of National Unity and Reconciliation Act, 1995 of South Africa, Retrieved from
https://www.justice.gov.za/legislation/acts/1995-034.pdf on 25th December, 2021.
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%+ To make suggestions to the president on the creation of institutions that would be helpful
for creating a stable and fair society and institutional, administrative or legislative
measures that should be taken to prevent future human rights violations and

%+ To write a report in which the work and findings of the TRC is publicized.

The South African TRC process sought to lay the foundation for a strong democracy. It was an
important vehicle for achieving national reconciliation and accountability, setting the standard
in Africa. The commission also recommended institutional reforms to ensure that such crimes
were never repeated, and the process reinforced critical norms of public participation and local
ownership. In spite of that, the commission was criticized for failing to address the
socioeconomic effects of apartheid and failing to hold individual and institutional beneficiaries
of apartheid accountable. It was also widely criticized for raising expectations about its ability
to foster individual reconciliation, when at best it was set up to contribute to national and political
reconciliation.®3

3.1.1 Issue of Amnesty

On amnesty, the South African TRC is remarkable for its mandate to examine amnesty
applications and make decisions concerning them. In doing so, it introduced several criteria for
granting amnesty. While asking for forgiveness was not one of them, it was important to
demonstrate that the act/omission could be qualified as a gross human rights violation; the motive
of the perpetrator had to have a political objective; and the applicant had to make a public
disclosure of his or her acts.** All in all, the TRC received around 7,000 applications for amnesty;
however, 5,000 were rejected. Around 1,700 were heard through public hearings (out of which
1,300 ended up in full or partial amnesty). Applications were rejected mostly because of the lack
of a “political motive".

3.1.2 Issue of Reparation and Rehabilitation

Another concern is the question of reparations. The Reparations and Rehabilitation Committee
(RRC) which was tasked with making recommendations to the government regarding the
measures that should be taken on the granting of reparations to victims and other measures aimed

at rehabilitating and restoring the human and civil dignity of victims. These reparations included

13 peace, Justice and Reconciliation in Africa: Opportunities and Challenges in the Fight against Impunity, Report of the AU
panel of wise, International Peace Institute, 2013, Retrieved form
https://reliefweb.int/sites/reliefweb.int/files/resources/ipi_e_pub_peacejusticeafrica.pdf on 25 December, 2021.

14 Nelaeva, Galina & Sidorova, Natalia, Transitional Justice in South Africa and Brazil, Introducing a gendered approach to
reconciliation, BRICS Law  Journal, Vol. Vi , Issue 2, 2019, Retrieved  from
https://genderandsecurity.org/sites/default/files/Nelaeva_Sidorova_- _TJ_in_S_Africa_Brazil_-
_Introducg_a_Ged_Approach_to_Reconciliatn.pdf on 25th December, 2021.
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legal, administrative and institutional measures aimed at preventing human rights abuse in the
future. The recommendations would not only include redress to victims, but also symbolic
strategies for dealing with the wounds of the past. The TRC had a mandate, through its
Reparation and Rehabilitation Committee, to accord a certain amount of money to those
individuals who were recognized by the TRC as victims of gross human rights violations. The
number is around 18000 people. Though it is recognized that reparations can be an indispensable
component of transitional justice, some caution is necessary as to their potential healing effect.
A study conducted in 2004 by South African scholar Oupa Makhalemele found that the effect of
this program was controversial, at best.'® By conducting interviews with the survivors from a
rural settlement (ten men and ten women) and with some government officials from the Housing,
Health, Welfare and Education Departments, responsible for the provision of policies relating to
the survivors, the researcher attempted to assess the survivors’ experiences in the aftermath of
the truth and reconciliation process. An important finding was that despite the TRC’s initial focus
on reconciliation, it could not be achieved overnight, once the victims had told their stories. The
effects of trauma (both physical and psychological) are long-lasting, and would not end just
because a certain amount of money as compensation was received. Among the needs that
survivors listed as important were acknowledgement of wrong done, revelation of the truth;
exhumation of the bodies of victims, pension rights, medical and educational services, social
security, housing, and restoration of reputation.
3.1.3 Issue of Human Right Violation

The Human Rights Violations Committee (HRV) whose purpose was to investigate human rights
abuses between 1960 and 1994. It was to use statements made to the TRC to find victims and
then to refer the victims of gross human rights violations to the Reparation and Rehabilitation
Committee. The committee asked for anyone involved in gross human rights violations which
included “the killing, abduction, torture or severe ill-treatment of any person. Their core element
was to provide victims the opportunity to "tell their story in public"; thus the hearings were
broadly advertised and open to the public. Comprehensive media coverage was fostered. While
about 22,000 statements regarding gross violations of human rights were taken by the TRC staff

during its mandate, only a faction (about 8%) of these cases were selected for the public HRV

5 Oupa Makhalemele, Still Not Talking: Government’s Exclusive Reparations Policy and the Impact of the
30 000 Financial Reparations on Survivors, Centre for the Study of Violence and Reconciliation (January
2004) (Apr. 20, 2019), Retrieved from http://www.csvr.org.za/docs/reconciliation/stillnottalking.pdf.on 26th December,
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hearings. The amount of recorded violations of human rights exceeded by far the possibilities to
cover them all in public hearings. The HRV Committee thus had to limit the number of public
testimonies.’
So, at a glance we can say the South African TRC process sought to lay the foundation for a
strong democracy. It was an important vehicle for achieving national reconciliation and
accountability, setting the standard in Africa. The commission also recommended institutional
reforms to ensure that such crimes were never repeated, and the process reinforced critical norms
of public participation and local ownership.
At a glance the South African Truth and Reconciliation Commission remains the most
celebrated reconciliatory event of the 20" century. It brought all branches of the South African
society together for the purpose of rebuilding the country and consolidating the project of
creating a rainbow nation. National unity of South Africa was the pillar of bridging and ending
the ethnic and racial divide sponsored by the apartheid system in South Africa for a good number
of years. The involvement of all South Africans in the process that dismantled the system of
racial segregation gave the South African TRC a unique place in the global peace building
initiatives.'® The South African Truth and Reconciliation Commission is often cited as an
example of the most successful commission that not only explored the crimes of the apartheid
regime, but also had certain quasi-judicial powers, which included the granting of amnesty. The
Commission was regarded as a model for further similar undertakings and was widely covered
in the media, mass culture and the academic literature.'® The South African TRC has earned a
prominent place in the world not because it was absolutely fair but because it stuck to the
principle of creating a new order in South Africa.
4. Enforced Disappearances in South Africa during Apartheid and its Investigation
Enforced disappearances remain one of the worst human rights violations ever practiced which
infringes on many kinds of human rights in parallel way including the right to life, the right not to

be tortured, the right to dignity, the right to a fair trial, the right of access to justice and many other

7 Picker, Ruth, Victims' Perspective about the Human Rights Violation Hearing, Centre for the Study of Violence and
Reconciliation, Austria, Retrieved from https://csvr.org.za/docs/humanrights/victimsperspectivshearings.pdf on 26th
December, 2021.

18 Malith Jongkuch Kur, Major African Transitional Justice Mechanism: Lesson for South Sudanis Government and Civil
Society, Blog, Retrieved from https://paanluelwel.com/2016/07/08/major-african-transitional-justice-mechanisms-
lessons-for-south-sudanese-government-and-civil-society/ on 27" December, 2021.

1 GALINA NELAEVA and NATALIA SIDOROVA, TRANSITIONAL JUSTICE IN SOUTH AFRICA AND BRAZIL:
INTRODUCING A GENDERED APPROACH TO RECONCILIATIO, BRICS LAW JOURNAL, Volume VI, Issue 2,
2019, Retrieved from https://genderandsecurity.org/sites/default/files/Nelaeva_Sidorova_- TJ_in_S_Africa_Brazil_-
_Introducg_a_Ged_Approach_to_Reconciliatn.pdf on 7th February, 2022.
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rights. Enforced disappearances are crimes usually perpetrated by states and state against party. It is
considered to be the arrest, detention, abduction or any other form of deprivation of liberty by agents
of the state or by persons or groups of persons acting with the authorisation, support or acquiescence

of the state, followed by a refusal to acknowledge the deprivation of liberty or by concealment of

the fate or whereabouts of the disappeared person, which place such a person outside the protection
of the law.?° The practice of enforced disappearance is not only a human rights violation like certain
other violations of human rights such as torture, extrajudicial executions, war crimes and crimes
against humanity; enforced disappearance is also a crime under international law. In South Africa it
is believed that as many as 2,000 people might have been disappeared during the apartheid years.
The Khulumani Apartheid Reparations Database 2* at present contains the records of the
disappearance of 1, 200 people.?> While 477 of these cases were officially recognized by the TRC,
those working in the field have estimated that there are another 1,500 cases that are not officially
recorded.Z When the Truth and Reconciliation Commission ended its work, it asked South
African prosecutors to prosecute these cases where the perpetrators had not qualified for an
amnesty.

But the Working Group on Enforced or Involuntary Disappearances (WGEID) has the different
report. It has been seized with about 54, 000 cases in the world since 1980, has only ever dealt with
twelve cases from South Africa. Among the cases filed the Simelane case is one of the popular cases
related to forced disappearance. The Working Group transmitted this case to the Government of
South Africa in 2014. This case is a useful entry point into the issues families face domestically, and
why some of them choose to use the international human rights system, and how that system can be
of assistance to them. The case also reflects the problems often faced by families in their search for
their loved ones, their quest to learn the truth about what happened to them, and in their attempts to
obtain justice. One of the mandates of the Working Group is to assist relatives, such as the Simelane
family from South Africa, to determine the fate and whereabouts of their loved ones. The WGEID
examines reports of disappearances received from relatives of disappeared persons or human rights

organizations acting on their behalf. The Working Group deals with the cases on a purely

2 International Convention for the Protection of All Persons from Enforced Disappearance, Article 1.1.

2 Khulumani's Apartheid Reparations Database contains the biographies of both those who were harmed and those who
sacrificed their lives in the mass struggle against apartheid.

22 Jeremy Sarkin, DEALING WITH ENFORCED DISAPPEARANCES IN SOUTH AFRICA (WITH A FOCUS ON THE
NOKUTHULA SIMELANE CASE) AND AROUND THE WORLD: THE NEED TO ENSURE PROGRESS ON THE
RIGHTS TO TRUTH, JUSTICE AND REPARATIONS IN PRACTICE, SPECULUM JURIS VOLUME 29, PART 1,
2015.

2 Aronson "The Strengths and Limitations of South Africa's Search for Apartheid-Era Missing Persons.” International
Journal of Transitional Justice, 2011, pp 262-281.
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humanitarian basis, irrespective of whether the government concerned has ratified any relevant
human rights treaty, providing an individual complaints procedure.?* It acts as a channel of
communication between the families of disappeared persons and governments, and has successfully
developed a dialogue with many governments with the aim of resolving cases of disappearances. Its
functions do not include establishing individual or state responsibility or dealing with non-State
actors. The main work of the WGEID consists of dialoguing with states to achieve results.
5. Exhumation Procedure in South Africa

The removal of a dead body from the ground after it has been buried is known as exhumation.
For those whose relatives disappeared under apartheid, the return of their physical remains is of
critical importance so that burial rites can be performed and so that the dead can be mourned. For

many of the family members of people who were murdered under apartheid it was as important, if

not more important, to know where the remains of the missing were situated as it was to know the
truth about what happened to them. Exhuming the dead and returning the remains of those who were
missing to their families so that they can be buried can thus be understood as a partial form of
restorative justice. Through the processes of exhumation, the dead return to accuse and condemn
their murderers and their reappearance raises the question of why it is that justice in the post-
apartheid order has been deferred, not only for the dead, but also for the living. 2°

The Missing Person's Task Team (MPTT) of South Africa which was established in 2004 has the
major responsibilities related to “tracing”, “exhuming” and “identifying” the bodies of the remaining
missing person’s cases submitted to the Truth and Reconciliation Commission. The task team
worked alongside the Equipo Argentino de Anthropologia Forense (EAAF) which is better known
as the Argentine Forensic Anthropology Team which was established in 1984 and examined 9000
cases of disappeared persons in Argentina.?® The MPTT modeled itself after the EAAF as “a team
that sees the physical and the forensic work of exhumation and identification as one aspect of a wider
collaborative and restorative process with families”. The MPTT's preliminary work is historical and
investigative. Their staffs spend much time trawling through various archives, focusing on police

and prison documents, trial transcripts, mortuary books and cemetery records. Forensic work

24 Jay D. Aronson, The Strengths and Limitations of South Africa’s Search for Apartheid-Era Missing Persons, The
international journal of transitional justice, 2011.

% Kylie Thomas, Exhuming  Apartheid:  Photography, Disappearance and  Return, retrieved  from
https://journals.openedition.org/etudesafricaines/22209?lang=en on 8" March, 2022.

% C, Rassool. “Human Remains: Disciplines of the Dead and the South African Memorial Complex’ in The Politics of
Heritage in Africa: Economies, Histories, Infrastructures, ed. D.R. Petersen, K. Guava and C. Rassool (Cambridge
University Press, 2015), p 140.
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commences once a potential gravesite has been identified. The team uses professional surveyors to
map the graves, cemetery records to confirm grave numbers provided in prison documents, as well
as various archaeological practices. Beyond the locating and exhuming of remains, the MPTT works
to uncover and reveal 'the story' of what happened to the individuals concerned. Developing an
understanding of the circumstances surrounding an individual's death and the procedures followed
on death row - involves archival research and a tracking of the bureaucracy that surrounds any
death.?’
6. Role of NGO's and Civil Society in Transitional Justice of South Africa

Nongovernmental organizations and broader civil society have played a vital role in the period
before a truth commission is established in South Africa and after the establishment of the truth
commission too for the purpose of transitional justice. Their engagement is basically on drafting or
enhancing legislation, opening societal dialogue, and defining and assisting the entire truth
commission process. Similarly, the civil society organizations conducted baseline research and got
a sense of public thinking in a number of ways, including through the use of public opinion polls,
workshops, seminars, consultative discussions, and/or focus groups.?® In South Africa, from the
outset of the truth commission debate, the NGO sector including Justice in Transition, worked with
the public and political parties through a series of conferences and workshops.?® One NGO produced
the initial draft of the bill that established the Truth and Reconciliation Commission and other NGOs
continued to influence its contents as it passed through parliament. This role of civil society was
particularly valuable there, as it partially removed the onus on members of parliament to push for
adoption of legislation that might have upset the fragile coalition Government of National Unity
between the African National Congress and the National Party.*® South African NGOs were also
actively involved in designing a fair and inclusive commissioner selection process by nominating
candidates, researching candidates’ pasts, and providing suggested interview questions. A proposed
selection process was drafted by the NGO coalition and presented to the Minister of Justice at that

time. The NGO proposal was accepted very nearly and thus commissioner selection in South Africa

2 Bianca van Laun, Bureaucratically Missing: Capital Punishment, Exhumations, and the Afterlives of State Documents and
Photograph, Kronos, Retrieved from http://www.scielo.org.za/pdf/kronos/v44n1/08.pdf on 9th March, 2022.

2 The international centre of transitional justice, Truth Commission and NGOs: The essential relationship, 2004, retrieved
from https://www.ictj.org/sites/default/files/ICTJ-Global-TRC-Guidelines-2004-English.pdf on 10th March, 2022.

2 |bid.

% H. van der Merwe, P. Dewhirst, B. Hamber, “Non-Governmental Associations and the Truth and Reconciliation
Commission: An Impact Assessment,”.
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was undertaken with significant public and civil society participation.! All organizations, political
parties, churches, agents of civil society, and individuals in South Africa were invited to nominate
potential commissioners. Different NGOs provided different inputs in the transitional justice process
such as transitional justice from the perspective of Human Rights, Women's Rights, Gender Justice,

Juvenile Justice etc.

7. Positive feature of TJ Management in South Africa and Lesson for us
The South African TRC is bound to continue drawing interest and remain a subject of research.
Ultimately, though, even if the South African TRC were to play a useful role in aiding the social
reconstruction process in other relevant contexts, a truth commission on its own clearly remains an
insufficient framework; it needs to be complemented by other interventions that address structural
challenges and economic development. For the other countries like Nepal, we should not be copied
the whole mechanism of TRC but we must take the success stories behind the process and
complement it with the transitional justice mechanism of our soil in own style. So, here some of the
important lessons that we can learnt from the South African Transitional Justice Process can be listed
out.
7.1 Systematic Research Process of Truth Seeking Function
The truth-seeking function of the TRC was pursued through a number of avenues. There was a
very complex process of statement taking, which involved hundreds of interviewers visiting
numerous communities and collecting statements from over 22,000 victims.3? These statements
were then followed up with investigations to provide verification of the claims. The TRC also
initiated investigations and conducted research into “window cases.” These investigations sought
to examine particular types of crimes, or specific incidents that would provide insights into
broader patterns of events.
7.2 Local Transitional Justice Initiatives
A wide range of local justice and reconciliation initiatives have been developed separately
throughout South Africa. These include processes of restorative justice dialogues, local

community healing meetings, victim counseling programs, disappearance support and

31D, A. Crocker, “Truth Commissions, Transitional Justice and Civil Society,” in Robert I. Rotberg and Dennis Thompson
(eds.), Truth v. Justice: The Moral Efficacy of Truth Commissions, South Africa and Beyond, Princeton: Princeton
University Press, 2000.

%2 Hugo van der Merwe and Guy Lamb, Transitional Justice and DDR: The Case of South Africa, International Centre for
Transitional Justice, Retrieved from https://www.ictj.org/sites/default/files/ICTJ-DDR-South-Africa-CaseStudy-2009-
English.pdf on 26th December, 2021.
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investigation programs, survivor advocacy initiatives, ex-combatant reintegration programs and
memorialization projects, among others. Some of these initiatives, such as restorative justice
dialogues, enabled ex-combatants to engage directly with victims, affecting collaboration in
developing local community memorialization initiatives.

7.3 Truth, reconciliation and Social Healing Processes
Even when circumstances allow for the pursuit of criminal prosecution, by its very nature
criminal prosecution has major limitations for addressing the human and peoples’ rights concerns
arising from large-scale violations. One mechanism that has become instrumental for offering
victims the platform for recognition of their suffering and perpetrators the opportunity for
acknowledging and repenting their wrongs and seeking forgiveness is what are called truth and
reconciliation) processes.3 These are legally established non-judicial national investigative
bodies comprised of reputable independent personalities who are tasked to probe and report on
the nature and patterns of human rights violations over a certain period of time or in relation to
a particular conflict.

7.4 Local and Indigenous Justice Mechanisms
The post-conflict societies on the continent started looking into more local justice and indigenous
practices of dispute settlement and reconciliation according to the peculiar nature of the dispute
and the need of the particular soil. One of the main aims of these indigenous processes is to allow
a more holistic approach where local cultural values and belief systems are incorporated into the
mechanisms aimed at addressing injustices. These processes have been referred to as local or
indigenous justice.® They have their own flaws, like any system of justice, they serve as the
basis for administering justice and dispute settlement for a significant portion of society across
many parts of the continent.

7.5 Addressing Gender Justice too in the Process of Transitional Justice
Transitional justice is not only about redressing individual’s grievances but addressing the wider
context in which these violations occurred. Including gender as a specific point in transitional
justice is as much about addressing societal inequalities and grievances as it is about addressing

individual’s experiences of violation. This is vital to ensure that transitional justice mechanisms

33 Bryant Greenbaum, Evaluation of the 2005 Ex-Combatants' Dialogues, Centre for the study of violence and reconciliation,
2006, Retrieved form http://www.csvr.org.za/docs/militarisation/evaluation2005.pdf on 27th December, 2021.
3 Study on transitional justice and human and people's right in Africa, African Commission on Human and Peoples' Rights,

2019 Retrieved from
https://www.achpr.org/public/Document/file/English/ ACHPR%20T ransitional%20Justice_ENG.pdf on 27" December,
2021.

% Ibid.
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are as inclusive as possible, and address all and any issues which may be pertinent to post conflict
reconstruction and development. One of the common criticisms of the TRC with regard to the
mandate under which it was operating was that it had too narrow a focus and was ‘gender-blind’.
Moreover, the Commission looked at individual grievances, rather than addressing the system of
apartheid as a whole. So, we should learn this lesson while go through the transitional justice
system here in Nepal too.
7.6 Compensation: Paid a high value to the life of the South Africans even the amount is
nominal
The compensations however it may be symbolic played a role in enabling the victims to realize
their personal contribution to South Africa’s social and political change. Through the work of
the TRC, it became clear to them that their sacrifices were symbolically accepted as part of an
official history of South Africa and that they became national symbols of unity and
reconciliation. Therefore, compensations to the victims in the South African reconciliation
process were indeed important, not for their material value but for their overall contribution to
the confidence building and recognition of the victims. The situation might be same here in
Nepal. Some victims just want the arrival of the government in their door not for the high
economic push up but for the psychological and the pride matter. Only accessing them by the
government might be the solutions in some cases.
8. Conclusion
The transitional justice system followed paid a vital to securing a peaceful transition for South Africa
from apartheid to constitutional democracy. Their system encouraged countries to explore a range
of measures, from criminal prosecutions, truth commissions and reparations, to exhumation of mass
graves, apologies and institutional reforms to redress abuses. A number of countries showing interest
in borrowing the South African TRC model have done little research to establish the commission’s
actual contribution to the transformation process. The South African TRC may have been unique
and anomalous with its provision for conditional amnesty and public hearings, but it sometimes
inappropriately skews the views of many in distinctively different contexts in a way that needs to be
reconsidered. The South African TRC can undoubtedly provide important lessons for other countries
in context of other relevant issues. Significant areas for improvement include the necessity to
establish unique and country-specific frameworks, the need to inspire political will and operational
independence, and the requisite to follow up and implement recommendations. But the tendency of
countries to take the South African model as a role model is not good as it may not suit for the typical

nature and base of the conflict that the particular country faced. So, it is more significant to take the
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small piece that played the vital role under the whole mechanism of a transitional justice and also
can be customized according to the nature of conflict of the particular soil. The pre-designed or
imported approaches, however well reasoned and packaged, will most likely not work in a different
context because of unique and varying needs and circumstances. So, the South African Model should
not be taken as a comprehensive package here in Nepal but it should be taken as a useful tool and a
building block rather than a end itself. We should need to realize that any transitional justice measure
is not a complete package that resolves the problem sent percent because it may demand
multidimensional processes and that also may take generations. So the real problems should be

categorized into long and short term political process to resolve them step by step.
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ITH ATER “GSHANHAA ~AF UIT T&dl AAEq B Vel GO Faaq  dAaedmEe

AT FHEAE AFHUD] G5, FGUAEE HILAH] TS TAT T TRHRET TqTTA1H]
AT ARREF §rg T A AFEAEIE Aba=AaE ITHE TUHT g g | A8 SN Aeg
FETHANHAN A FIA AW, FHIAAD! OEA T AHTAR] AT TS FaF] 985 | *
aq: Sfeafad aRATEE ® TE gy A9 FIHABIA A A YT A AT
Wl HiEk [pRWEl g1 TRyl geadd geedl Hied TR WME AfgwR
ScAgaIRaleedls gad a7 qar fieders = Y& ol il e A S
I B T TG §aT JUES WAl U dRaia TA B Ude | TGl RiSE
FETEH! A GeAhT G, SN IUCHN BRAE], B, TAHT GCAEEH U,
WA TARAT GFE WG ATHRH! JedlgaThdieeds Aecaqul qaale arial amsy w1 T
JleEdls Tt GOWT BEl BAAE A SEdl BEE TRgd | AGH Gigdars A a9
IR S T, ffeddrs a5y T AAa TS ¥ Wl g T8
Yidergar =aeh T SEdl HUeE TG Aeadd TEg |

¥ ATHAGIAN AT Jgiivaes o1 BT ATaR
AEHAVHAT AIH! ATIROH] HTE Aol THIAT AAH ARG A Tl Haers
I TgEd TEIED S WA A T oA A AgHT FHEEH T T Ty 9 Fqrs
fyd Ty | YR g, e, aaET giie REIIEEH GRS Ieadh
WIRT TRUHT 9 qafE & Jraeed @& Fowee e T gerg i udy s
Sl MUHT Tevg | T bl GHIAT IEdT SARhals @old THaHT ANl HET qdr
FEIRTT GLEAT THUHT HRIT G T 9 FUSeqalel T el 2ar | I Faggafsy
T e TR THaET HE AUERET Seagud THeEdrs THEd dE O T wod
FIIAH! TATH <A3] Tag WAl ~qCad ~AANIHIOT T Shal ~AMIHTS] TeT T
778 A1 JEH AATAHT GHA PR AO0G TH O3 [gaels HRaae T B AT |
YEHHTHTAN AH] ATIROMHT TTAT B T8 ~A1MEHE I Agivas Sh! €d o
Wb |
fafeemels faEe 22 GEFHAVERIT e UdERcA® A (Retributive justice) T
FURICHE a1 (Reparative justice) T & |8 | TOAT AAPRICHE AT Fwadiq TR

EHARAN R, 777 GO A AER, FCAUS: I8 OYE AT =A1E qage
ARG F7al, AT GHHTHAT a1, 2013 I8 &
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AT ATFRD! Ioagad Teeals B ATH «Als G &7 HW Mg 7 GaRcHs
W AT FH TR HEAT NeFhare diigaars @dadd wIs, B g2/l @uvear Al
f& e wde |
TETHANHAN D] HIAA ATTRH] I HAd A-qART AAAT FIA, AaART A
AGHR BT, BT B B T Aadid SRl qraedl A A @
Tewg | A Fieed Nedeeds THEHN SUAREH] 86 YaH TagHd, @ Aaiid 9cd Sal
S AER, =T gl AER T AR 9 T AR udee | @ eeadng |,
g, B, v Rgrea a1 Anfesie g arha aeaeed TRud gy | -
FA U WA TST AR FeG WUHT A AT FeEH quiRtyg dfedars v fiers
THH AAEAT AUHT Qs T, 7 T AR FE AE0NT AGHREE G THHT
M TSHATHTAA ATTHT ATIRONET AHTT UHT BT | TFHT AR TSTRT Jaerd JI-e®
T WEH T AT AUHT AACIH F G AELAF g G | A ASABT AT GAAEEAE
Ay Ted, =, AR T T e R A GHE T e 9 T8t FE, GO
T FEHAE AN TR WU 9 FaRasT Seaged a1 SuRdeed] g Ed g U6y We
FAIRI ALHATHAT ~ATH] AN 81 | A ATIRNE] (5 safchar e afsrees!
FH-aITH! FASY WD 53 |

q. 9T W= 9IsH g% (Right to Truth)

3. WIWEM ARESH (Criminal prosecution)

2. W?C‘EUH% g® (Right to Reparation)

¥.  GEIET AR (Institutional Reform)

Y AEHATHAT DT I A0E
YIHAVHTEAA AT TG T A0, AR, HHHE T GEHS s
e Ga-agEd! T T g | I9 dvaiid @ SUhee d9rsd Mg | o 9
AT JUPEEATS TR ool T4 b |

o el 9rgeE (Non- judicial Measures);
0 A AN (Truth commissions)

o ¥IU® IUIEE (Judicial measures)

o FHUHME TUTEE (Programmatic measures)

Hihid® 3T

e g e

=afthiTa At Ferar

fomrE T AT

o THMH® IUREE (Administrative measures)
o HaeT (Reconciliation)

©O O O O

Mferg a=al, TATeTAT HABTAT a1 3093 I8 1R
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0 EHIE, W T ALHATSAN A

§. BINEIQ =
FHHTAA GHIS BIMHRE AT AEHT BRI Ma-A0 T, & B T Ad s T
Tl T AT AAFDT SHAE T HIeTS BIERT B A= | FE BIHT Fan T8
fegw =amr 3 BiSErd = €1 A F FEi T wet afrer ek g @)
FHSHT qMd GeIaedl HEH T JH@ A RUH! Todet 6 & HEdl b
% T e T oWy v e T ue fuw gyl R safear
A TMfEiEEd! o a1 Fa=avr T &1 BIaERT HEAE 8 | BIsEr B eE
T [ g7 Wy Ut WU WET B e T W B asT A9, USel
AUYAT UF USHAE & GWAH] Al T g, T I Wikl e, Ty
IATEH! GBI o, ATF Fregar wihers el e ared TR, dREnT aeee
THT GAGAI T YEH N AWNGTHA S Wedl Weedqul [Rgredee BiSErd B
THHNHT G | TTAT THRT HedTsT &7 ANANT THRIEd qavel AASH T&el JHIT T
THH! g Y ol FAAE FRTAdel 65 | BIVER] AMcael sAfhd Taeadie a8 T
A WO AT o weE AlTERE A @ g5 AMd dHeR sl aeaind
HIITEE UM RIS =0 GFeel Ehells ATURA HIFE AR ST SHedl T
g |
BIEI = WEOIET T AT JEET GANEdEEd e WiEd Rgrdees! we T
T4 | SEd HIWER B &A1 SO g (No crime without law), SIS T AT wm
71@ (No punishment without law), wISEr BTTAR] HE AT Eef (Principle of strict
construction), T qUT AREdca AT F9rer T F9A g (No crime and punishment without
prior law), HISTET Elv‘lﬂjﬁ i e a@ T wE (Only parliament can enact
criminal law), @ Rigde® W@Hl G| WA BECHT AAWSAT AT HgH, AT g qd
HAME g UEE, HITIHI JoagHd WA AUNY g , HOR AV [HETd, AWIhE
FHEL AT FAI T UEE T TR Gl NIRRT Y, AT qaq wé, B
sHfE 7 GwrE i Wi | IME S Adiaear gy UdE, BISE s
T g o g, Ta°g GIass! T g1 96 g |
JUTEThT AT ISR A GO T o qedl A9y diedr, 09y T qaw
RINEN wEEE G, 09y WEFT BETH TTAT GH G AT NG ST G
HAEE WH gl wed anEmy (FMaeam) U9,3033, W SeEEd qd AERTER
(P T, R0y, AFF FEX a9 O YA, R0&Y, ST WA U1 gAargd (B T

¢ grafiyerTer I, Fftremert T aRe, g8 Y QS RISER I, G A el See SreamEt
R0l
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TAE) UA, R0&S AT [AQT UAe®ah! MR T AIqGH! ARHTT T Fash] sawl TR

EX

© THIRTY I T GTHAETNT I W
FUSHT qrq Geaeel HFH el @ HiHEHT Fdiogd Mddbgedrs = T
EE | HEl FRAThAE] HASAT T BT BIEE BERT TANEE WA qeE g Te
RIS AT JANT T8 Y TR g WIS =ar 9 | A 8 FI e
TWH TG T T GO 2 | T GEHANEET A Fegele ATeNd HAa AGHe] qRae
! AR A1 YA T AT TAf AsH HGEGTA Fael &l g grgale Wigaars =
AT AU bt i A AEqers FA YE T UBRA g AvETE A 8| A U
Feadll 9o U B oEd fiRaa Fa e MREwde €ad: GghAEld v arden
IRFATEE THIH g 9 AU R WOET e SREEE BE b W g6 an
Mg | § WU A A gEw Sd fieaers = g fedard e 5 @)
YEHAUHTEA =1 T RGN “AIAE Teb! AN TGAT T Hel edEeas o AT
I &7 | SI9ars FFqER e |ieg |

5. 9.

FEHANBAN AT

9

AT AT T WA ATERO A |

R

R NNER AT
YHATD] HHAT  AAFAT TG
RIENCH

e srEegmr dfgq ofeeme, e,
afoafet aar 9 iz |

1 Y& FIAT THISH A1 Once blue
moon T RgT=aar i g |

T A AT A TR
FTAFIT T |

FGHT ~ATAE WHAT AFAvaT T

o o
[Faiael AT M |

BT AIEIT TR A9 9T
T FEA MR T sEer
AT |

qTIAA gardest dET g
T T T g3

AT AT B, Aaied
WA AEPER HME,  AaAwd
YRS GEEEdl  HIAAA ST

TH AEgE,  qAH qud
R, qAF ISE  HEE
Figarstear aHET A T e

FgHT @il 91 ¥ d@F: q, 98, 200
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9. TEHET AT FETE
WEH T | FHTAHT TR T 94 |
c | difeaens o WU R ATURAT | TR WA ATAR THHE, B,
Ted, Afdufd, IR a9 HAHer | IREa qr @ R
STEaT R SaetFT TREg | =g |
¢ | ARI®A  WUEvERl  qFevEd | BNER AEET Rgeaee
g | FFTFAT T |
qo | difeaars =amr @l @i sreurl) | BRI S qRIE TR A
IR GI A TR qIIAT qA FAMAE  FhIEEs
T G i i |
19 | MRTr qca WA W8T AR, | A6 WREd WUH FABI B
A FEEET AYHR T AR ST | S, qAIGH T qd
Inherent right T&&T 875 | dAfeafcer  AfER AfE wh
Feld e |
& RISETR AT TGPV AT FHA
RIS = T G AUEIAN FAPET 4 GEFAT @H grg | A gAd BURER, WHSEH

TWHR TA ASTATS FFelad T FASH Md T Geaaed FEW T a5d TdH 5735 |
THFT THFATEEATS GETHT FFTTER Sea@ T aihg |
o FAB TEYT NRAEnE A yE T A fewers a9 O 8|
o A REAErS T CHN B AR ATIRA AL TS T F M |
o TABT YA TUSEAAHT Avcq T 2|
o A GATH YA GeATEdT HIAH T HAT WS e |

R FEHANGTN AT Taedl A=aed HTT
TIH AP 1 1R¥C W AFE AGHRH! [Fgeard oA Wi g Aas s
e, WEE T FwEE ool weEtueE, HMeEes T Rigaes  wikd Wow
ey | THEY WEHAHTE A W aeainy radeeds R aTER Swe T

=g |

9.

I TEEUHT FSA, 1YY (Charter of the United Nations, 1945)

wHa  AfreRe! fFgeardt soma, 92¥© (Universal Declaration of
Human Rights,1948) 9T 3 o Y& SARhaTs Siad, eadAdl T GRaa
TAM(d W& T F AT GRT 8 /T AT, HY T A SAARRATS

e W )

FgHT @il 91 ¥ d@F: q, 98, 200
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3. IORE T AR AGBR W AT A, 9% & &
(International Covenant on civil and political Rights,1966): TSI, 7T,
o, =vf, forg, B a1 977 3 9 YBREHT SATERAT FEUTE T A |
Y. g fERwwr widm dewm Seged T el e
Ty, 9% &% (International Conventions on the elimination of All forms of

Racial Discrimination,1965)
®. A T A B, FAHAT AT ATAASTAD FGBR AT 30 [A€FHI

WeTEty, %S (Convention against torture and other Cruel Inhuman or
Degrading Treatment or punishment, 1984) 79 Hem@fFae! o7 99 T
"I TE P AT B R Ak TS Seae S
FAMUHR A=HIqH] B SEABMH F IHITH] THIS IAT A1 BT ol
ARhe®®d! I a1 FFeREHT I Argqg owee, Fevmee, ffaee qar
AEREE UAH Ya-dedls oqaRdd Tadidd dAvaiid TEgd W
e Th! T3 |

&. A ATHR g Hew@lFg, 9%35% (Convention on the rights of the
child, 1989)

. ATHYED! AUH! FaTae T g T4 Heraed, q&¥5 (Convention

on the prevention and punishment of crime of Genocide, 1948)

C. ST WETEd, 9%¥<% I |IEm 9T 3 (Common Article 3 of the Geneva
Convention, 1949)
TEAT ¥ 9T WREEE GSHANHT FAEET grErad gl Ig@
T STEd AT P AEeEhT e R GERE ST HeTdty,
QRYR, THGHT T2, o T HeIRd el W AT GEeaeedh!
qAEAT IR GERl Werard, 9%¥%, g TREEET TRA  FAER
ety ST WETEd, 9%%% T TG WHAW TREHH  cAheeh!
WA FEERT ST e, 9%¥% gl REel wem g 3w
AT GHA THUHT qerE Rufowr Jaxa eXF vears SIAaH w9
AL T AT B TAEEH! G RS |

Q. AT AGHR TAT AFGT BIAH] ATH JeaguddhT Gedeedhl ITHR
TA Afad 9o AUHR gFerdl Rgra T ARt MEeeee  (Basic

Principles and Guidelines on the Right to remedy and Reparation for victims
of Gross Violations of International Human rights Law and Serious
violations of International Humanitarian law)

Q0.  WE Y% Bl WA HEWgH! qradiLyd aee duveeae fiedees!
A A © 99, 260 ® Ul A@  (Protocol Additional

Protocol to the Geneva Conventions of 12 August 1949 on protection of
victims of international Armed conflict(protocall) of 8june 1977.

919. ICCPR T 91T ¥ T General comment 29
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9. REREEIE] (Rome statute of the International Criminal Court, 1998)
93. @AW Rgras® (Nuremberg Principles)
Q4. SN Rgrde® (The Chicago Principles on post conflict justice)

9&.  UHA AGER grEedr NI @FHe, 9223 (Vienna Conference of
Human Rights, 1993)

6. AUUT qA ARhH FEVUNHT NESTBEH! FF-aHl WUH[  ATIRAT
Rrgraees! amm (Declaration on Basic Principles for victims of crime
and Abuse of power)

R AEHHANHTAN AIHT HSAGE
ATHANHAN AIH e Alede® ©H gl o Aedeeds MFdar Seord T
wihg |
9. Q?CQ;CUT T AR (Trials and Prosecution)
R. 9T ATANT (Truth commission)
3. 9RO (Reparation)
¥.  HAWETT (Reconciliation)
€. ThE, EFﬁE T 'QT%WT (Vetting, Lustration and purges)
& TN AR (Institutional Reforms)

0. TEHFANBAT AT T el TRT BT T BITAT g€t
FEHANBTA A GFeell AT BT GEAMT [ BTeeds Jooi@ T qibog |

o U ATUISTB! TG, 0%

o HTARH WM, 3083

o HUTAHT WU

o I URUHT sAftha®a! GHEd, acd e qor Harded AT UF, 2009

o IUTT TIRUHT SARHH FHET AFN FawmEed, 1003

o HIH AT Hiedl, J00Y¥

o UG GG LA UA, J006Y
TAETAT R0 WA § TdIRg Y€ WCHI . F. U AWA@RS T4 q9 IH qZG
T T 5T TEERT IUST HREEHT HAT AUl ARIREEERT AT UHT RO AT A
TS WA AT TSI AEIHAT S 063 AR Y I Toadel qar BRrer aere=
fereqar wfea wregiar wRuEFr @) fEqq o grEiarers dEtEaaT T @i e
YA TS GHE ARAT | AR SR O 33 AW GRS gega! HHAT aum
U caftheed! e MEd Grdr AANTHT Ydaad! AT Ned TRakers Tad
JIAY ST TN I rghl HHAT A AABRB! Foadgod T4 q&1 A=l g
HITIHAT FTT SARHEEH] S Td A0 T T GHNTHT HAHAIH! ATaraRe Fafr 1+
Foaeddd g FET g HAHAT AERET e T B0 Jedd WOHT TEeg | ST
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foreqa nfeq Teeiare! 61 ¥4 9O gegehl HEAT WA ATABEHT TR Jeerge qu
A [FEgH! AT TR eEH] FAH T AT T4 T FHSH! HAHATIHT ATraweT
T T wt FeAidae ISEadd god e qur deHarT SRl e T B0
Jool@ AT TEwg | ©
AATHT WA, 063 HI G 30Y HI JUURT R AT AUAH! AARH GEAGH, R0&3
FARHET ia GEEar qradl Friee 98 WEdE aHeH WG TRED AT A aedid
TG TANH TUHT BHEEAS Hraedl MU g | caud, o qikys safhdl
FAEH, T FEI q9q HAHAT ATET VA, 089 TAT AuAT NRUHT SAfhd! FreEad
AT FaEEet, 00 qur e FEfewr qur wEEE @Er g UEH TR (@) W
sAfh Sl U Bl GRAT TRUBT F | STEATER BT TAISH GBS T, AT
TE(HHIA T a1 FHAT HAFAAT T AT TUHT SARh a1 GRATHHA THIS  THI,
REaa q@Hr A1 aT F PR FEevm s safhdrd qer @ A wwe
TR S, HET &1 AUHI GHE JAITd HIT THISH FURTT TRIST U wate sgaid
Ty 9 IERATaTeTs Yewre T AfeT a1 Faers wet, FEd T F sEear e g
T FHUH! THFN AR s TSy 9 Jeord IS qEwg | TF IR Feataan
FHTH TUAT qUHT SAhd! FHAET AR Tag 99 Ted e qar Adderd AT
ATEXT TP, FeUE ATAT % GIKHl, T WUHT TFMATH HTIEEH e T a1
&fadfd J&T T TR |
FITHAMBA ~AAHT AR TET Tl TRUHT SARHHT G AARERE TH TEAE ATAR
BIAGH ST IIA WA 3G} WA G| TEwed Fed [Eun qur Heend  ArnTE
TETUHT ITAH] Tl 60 Wl G| WHEF FHET adr oeqa grEaas! w1 a9 T
AT Q3R IRARSHT ¥093 TS IRATTA YaH TRHT F 9 IREAH GITATHT LT
Tat IAHT T Wy WH! G| GAETRT FHHAT AN ATFT B T SRIwar ar
AT UCAET FEEFEd I AT ATal MIRUET SARheed! GA qFerdl qrAEc, 2003
w1 | 3 TANE AR A qd T SURD T GETH WOUlg WH WUET Sed 9t
TR AT YHIUD! FWE I(GUHT AT AEAY I WUH! BRUT AHAA T@H! gl 6%
TEHT | e YA YIH AUHT BRI eAaTe AN Gl © 9aT Wbl g | Sl iy
T I B T Y& T HIHE el T I9H! O Hel Wl g | FFdqa graa
TR AEATETE i WUl I8 e ¥R, IAAHT ATIRAT AU MRUHT s L EW
WEHl SR G|

99.9@T ATAqHT BT
ATHANHIAN AT GFaea fanre Foaar GFamia dares daTedel fame Jgmn saredr
T Rgraes wfaaeT Weel qeeg | fF We FEl Wewadul WEM Wuied Rigideedrs qe
Soord RUHT G |

ST IRUET SARhH GHaH, e FMEqu q97 HAmad AEnT U9,2009 98 9
T @ A ¥ dF: 9, W, 306% I8 1Y%




99.9. 3T HMETPAR T TR [6g TIA T A ARG B

o THIVER HOTH ATEEEH AT AN oA T FIiER gy
AHT | Bh BYCH! AT T A A G fersy asae
ATYAT HIA a GG €| HYCHT B §A A AFEEH A A A
AN FAEA ATIGE T a1 AT ARG ThF BT HIAA ToqHT
AGHEAAHT AT IIEEE & | WhT AE=a T4 T T A AR
T T AR AR BREAT TS, T HEAAT MEHEET  ATETeI
STRERITaH FEE B |

o TR AUEAT WA FTEEAR Alfbrg W T HUERS] GEHT TRUBT
TG BIAT o575 | 7! AN T ¥ qodel GEAardad® Arars
ST FF D! AN GHAAl gavad dAUEd g | AMd A
T Jecdghl ARTH M IFCHT cafs S WEEA BISEE BT
e T & AT T AP FFARH] AR AT AABRE
Jeagaare Ned safche! A WH TH WS AT eHhels Heds qedls
T AAHTHT ATUR, Hedl TAT WIS AACAETST T AHeT |

o FEHCH HUH! HSAT URHSATH] AWIET, T A7 T GABI HIEATHR
(Truth seeking and truth telling),qﬁ'{(ﬂ,m R, 38R < Eﬁ'{f?ﬁw
TEAHT EfE I SATAITH] qoae® qRAferd BAASR] Todl T
FFAIT WA T aHar qed wEtaaT T R aodarEr |@st e
T A AT T HAHATID! FHATATS 2 |

R TTRC o M et | o - 0 21| 7 O P | |
HETATAEeE T Frafad, THAETY, FIGAE! T
o TEHCHT WUHT BT BAl TN AT AUHFR Soadgdl ad THH
UEAEE GEHANHCAN A SHACAITH HETHAE A=cd gl Wl e |
FEEHITH WUHT TR TFAFT WA ARER Feerganl e T hiEr
AU HEEED ATEAH T AWAS T GSHANBAT AT STACTD]
YoIE WEAGhE] AACAAT A BISER A YOTeN TR a1 iRy
HUHT FFIT AHeA |
o Uewars SWEE &7 a1 AT W= T TgH WS T&H AEam HT I
o 211 aE g WU aearel SRR @ iR qe quieTEr |

“HATATHT AIAFHR FEATIHAEEZ TATAAT T ARG e, T 200 #F & [ T 4049
OFTTAHT MEAETAR T T4 g HeT A ahT Aich TR T, FeTarnaach i
FTAeTT, THAETS, FIEASTEAA, T 200 777 ¢ f 7 2029

TAFT Gl AT ¥ e q, W, J00% 98 H.]40




T WA Wegh| ANINGH IR S AUBRAS B AHIAT A
A e a1 I I T |

M AGBRE! GEHEIAART N U Zrghrerdl WS HIE BT
AUY qAT AR YPAHT AT ATHR IJeadgadh] HeABEars aHd
RIS =1 JOTEsh! 2T i argqes 9=ae 9= Af¥en |

99.3.T0% Y9G PP THAT AP Feie Wg Fowg T9IE Thid [ "4 98X
LG SRR

HITAAHT HREH TAT AT AGFHT AHTA THABT BT TFIUT HAGTe @A
Sfedfd safthe®®! TE-aal 79 AT Perge e TaeT qed 9y
AU G TREUHT HAgTe®dr WH Hideaahl Hewdar rarear s
TEUHT AHUHT AT SATheEH] FHAT GHA P UAEHN TIA TS
FEIAHT qT G T |

YT ARNHEEH! Gl T =1 M HAa fiedeesd! MWaRer 97
Wl R, AAE A A AidE Al gHda ' T OwEd
fHeaaTe qobter i Fapfaert Teas smeer fad Soaeh S|

AT MRUH! sAfheed! WA qraedt U4, foeears sor wiiuesr R
T FACAEN ST AN ST B T A9 €H GeAE T
ATFR T SIAH AR e W Fegw Sfeatea caftheesr gwar
GHAEA T JRAATT TEGT T RIS T W ATHRAT WIS A O
T AEIHAT T IIYHAT ATAR TG Afchb! FHHAT AWMU AATD]
olr 1 /ey W fmEl U @R, W EHeAd ad
HETATANIATHTH FIAAIHR AT HEAHE AT S F |

I TRUHT cAfheears WA T T = frwng g avawr arat g
ATHHTET AT U A T wEdd qerh! e wEdEE T AT AU AUBT
TG FHEAT TG WHRA BT TAODI GERA T vgd W Swed
e |

T AR AR & BASAH] ATGUFEE FHT g HGHHT [
HUHT ANUHT URh THARGL HAAH! BHAT ACHIH el EIHA
! A ®! sFharars T 970 Ha "ibd 9UET IRARArs SHel 3 e
e p I ok T W Bt o 2 M s M ol 1 o M 6 et
WAFPAT  THQ T U WRgHT  Fewd e TeeggEe
gt folta WS T RaaegR TR BHA e U A TEE BN

VRIS YEIE SHTAR] BHHAT (o] WG W13 a5 TAIE GHIel (66g Ul WHR I8 A=A, T
Roey A7 R M T bzqe
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YAt e Sfeafea fald v T™usr aRhee®d! gHA w9 el @
T ATkl TEd TR e Suesd TS i 9 A0 G
TATAAT qT AFATIED] FHRATAD] THAT TAAD] AARH (e, 303
ﬁmqootqoe(?)ﬂﬂ'ﬂﬁaﬁﬂW@I
o fafm wwwm Sfeafad FUEEWr Wadd HET AU T BTAGEAD]
Hifsaees! Faedr ¥ 79 9y 9 JI9T WUHT FRO AR R 9T afd
T gETerE FER T o, g, A dhasn B 9eeE BE
T IUGH Wed BEHH q9Ar T ANL T WAl O FBREBT A
FeerTcH® e s g |
9 R YA AEHANGAA DT FaedT
FLHAMHTA 7 A A ASTATEATHT THIAT HUHT grgale Gieaeears =ard fasr
WﬁWWWWWWWWWWWﬁI
TLHANHAT Al AFGRO UF AT A €6 Ufeell 9k oS JARH T
A AT ABAABHT AT @ G| GHATBTEAT A SsarEe
ufeell 9ed WANT 99 9329 AT ® gaelel AgHHGCAA A MO qaede® S
9 (Transitional Justice: A Bridge between Regimes) Wel FHATAHT Th! U8 | dcqad a9
FAIROMTS O 4234 W T 3 BFet v us sredarer afeafia et g1 S AgaR
YLHEATHTAT =TI Ged LY e qUHT saEdeears e T It g4 ggel
eI T TR ATTLH AHT TG TG ABAA T BILIH] TMEAAS AT TG
21 " GLHAETEA A AR T AR G AHAEE grgehl HRUEE Tl e/lg
T g T WUHT AT AGFR IJeAguAH] HSAREAS ([GFqd €A T T
YA USSR, A, YeTEE T BRhHE SUPEEdE We Wyl a9
Feaiid WeABT @ioll, RIS AR, IRIET B, GO AR GRANET T eI
THERFHT F70 JIIH I, U1 T GEAEE TEaH |
3. Feed
STETHT 043 W B § WO EE TGAT 5T G AU AHEA HEIE qEEe gt
ARG SO TCHT FAHAT GIHT W A WA Gl AchE WHR T EFE qad
2063 HER Y T freqd wfa gveiar @ gafRm wuwn R w4 s T 9
¥ F¥ AER! T, TAS GEE T G e qur YAHSTT AT T AYAT qIHT
SARhEEH GHET AW TAUT AUHT G| T & TCHAFH TRHIHRID] AREdT  HUa
difeder Ted, AU T ARG UG Wb Y| TG ANTeEel SEd gEed ST
B T Gebabl U SREG | SUT TR SAfcha! Fid, e Feaur qur defierd
UF, 2089 B GIMET 9 TN HAA AT THH] AN gared q@Taqare @ e AT

12T AT, T THATHIAT a1, 2093 I8 ©
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AT TRY qf G TSB! B o Gl ol | 9T srereoqrens B eoar qesies w8
difgaens = T fiewers aom T FEeE mita T EEgd [HHEE T TR A e
JU ALHAMHTA ~AIH] AT THHR T qC AT hISER a1 Ol War T
SRl A U SHEERA T T A9a] ATSH [GSFa AUBT gl G AETT
AIHT AFAIRON ATAR Fgdiedars TS qee T ke HUAT Ao AH1 575
SR U A ATS Oy | A9 S 9 W9 g duerd g |

VBR
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JUAT UNERRT TSEeh! THET Y f2.09.U. S1eT Sehent
ATIIIhaT

THAAT TAHG
AT AAINFEEH AAhs CAA-AdH e T TG T TS Wi G BTl
HATIRAT XA BN T AT TGN ool TDT SRIg | o0l AN ] Fard daedn
e T O FHGT TEARTEE AT Adgasl GERAr g6 g1 qEa T qiedeedl
YEAMFYEH Site Urge AR Bod 92 3 @rg | Ie@-EIe IIH heblel Heahl 8l ¥l e
T ANEARATE FEST AaAT §9d g 99 DNA Data bank TTOT g7 | a9l Wied diama!
T AeaT ASH T TIEIHT TAFI FHFa T T GCHR et T gav | bt o dfewan
HATATHT HEHT 21 WAl U T U A Al dmar 99 DNA THET 87| Saer AT
Ay e dieqars weam g g7 | Sca waa va aRare S aRmsaeT i afear
DNA Data Bank &1 ¥4191 g7 AcATEAH F |

.98

STCTAT WUFT T A G FEhT FHHAT TAFEE Ao BT FROT AL T qFG | AT
TR = g W R dfha TwuRr e ey, Tae qud wiR g T T gAr A
HRT g WOy ATR-aels TSR Afed, TgHT HHAT FALH/HIRIST TEaraRo FAeE a2
ATETe%eh! qEh! FA@d AT =TIl FIHT BPRUEE §A| Tl BT =90l HUSHT SAhEedh!
i othar @ ue 3 Foteesd! A Wiierd ABES! g T3 I ewes TN S
TEEIEEH! U ATE 5% ATHRAT TR 8T T g | | qeTele F733d UET Al WiaAamy
T GUHIE G o1 WiEd 375 FEqeedrs 9i=a geeiiante Fate 15 aied a9 S
fHafe 7 FEEFer S Gfed uNARET WHRE qHEEE qeh g GhHT g T Tade
A S A T S
TogHT Ui, Afeqard aar Teafd W safh S9ar eAfheed! THegRT BT A TRyt
R, TReBTA e T, Refer Arefwie 0 T EaeAareie af T w1 qERsed! sath
T A BEIEIE G SARER! YL G AR WEERaEl g R W A€l Y
FAITSHS] “STATSTE Saich J9dT I %1 A= (d 96 | TEAl Tl Judl TR saihars
TAAIENE s u, Feel s@edr T WS #Et g W IR TEEN @9 3R G |

A A ATFR FH T FHA GG |
1 TR AT AU SARREE, q9AT HUHTEN A 3T Ud AIHR, NRCS T4TICRC, ROE &, .4

B W AT Y dE: §, WS, R00% IS T34y




TEQN FHAE Alch HIIAH] GATART AT Fogl| Fra! GHAA HUSHT s aoar ar
FTF] S HeaT T TET | S W ATAHE TR Jeclsd WA T9E WHEd Hegshl
T GO U BT | WAKSEd AU U b 9 oAbl SR wERE oeadny
TETA-aHT SHaedl TRV TAqFH Todc] ATHFT J0dT ANNHECH] ATedT Aash T4 Ned
UNERATS 919 A1 G & W, AAGTH A SedAn AUerhl que At erEr IR
A= | SIET A YPRARRT ST WeEd aRT R, 3 T Y AlS el T N
FIA=EH A AT BT T g | S AR T T aReEryf Teae aifeaers e

TS A7 fafr enferr AeAATErs Cyprus vs. Turkey, Report of The Committee on Legal Affairs and
Human Rights regarding Enforced Disappearance submitted to Council of Europe on 19 Sept. 2005

T IR WH G | 2 A9 SAh ST ated a9 WHdd T B ATSRST GRS T T SR
afey G T FAER WH T UG ANNEEeH dARhE TATAAH] G T AR AT
T BT | F75%d B UM UEEIE TS UX Ul U BITART ATHRYT GET A HIAT
T THFET ASUERT AT URDT SENG T WA AAAT WHAAID] GEAS] AN Asahl /el
FHaed B | T AT RUHT a1 gegdifed T et aRaret geg#! caaeama st T a5a
UG AT TAEAE §78 SUaEAITHT AN GEaRT e AUH! qaraars Tsael S garaT
T feag g7 Fradieddl @Rl gER A 2 W TSuH! ANNE Uil qcadrs s
TR AR AN AEAIEH 2l |
R IRARET TIEAGTH! TS
“THFE GRIEE HIRGFE &7, - el G141 ArNEE 4=3ef7- "TT G4 GGG A, [F98
BTHT GRITE AR wed [BeFEie fa7eng F arf weq wde 4 srl weaal wdqod
BT TN [GFHAR fseeas ARFAR R T < A7 JgT I 93eg| @i
&rd star e T fEvwr s 3 wEegl ) (AT SAfbT 7T, WG GEEE A
TRIERIHE CTH FISEITAAE A T AaTHE § A GHAET U7 A TEH TeTdeqE
SAIHAT & “FTTT T GSTHT T AR A Beeers G [T T IT8RT Feqd 17
g wEer WEl HEATH TEr B AR (T qhE HHA, FEATET | TG
TETSE WA Ul URERHT 9eede® gud i~d Y6aTHT ATST Aeh! Te+g |
“G 77 ¥ GIST FAT 7 5T TeIg AYA A g7 ART T (.....) FlRer g ArEr
TSB! JEilct! TTAT TRIAEIE FEAT GRYT ARAEHT Gl ATTeheec gHers a8 T

X Cyprus vs. Turkey, Report of The Committee on Legal Affairs and Human Rights regarding Enforced Disappearance

submitted to Council of Europe on 19 Sept. 2005.
http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc05/EDOC10679.htm

* MISSING PERSONS; A Handbook For Parliamentarians; ICRC, 2009, p. 14. (Available at
http://www.ipu.org/PDF/publications/missing09-e. pdf)

¥ “TATETHT 9T SAfh T TAR, [T ATaedadias] AeqaT” ICRC, &) R00% I8 2 &

X ST 9T SAREHT AETR, [T ATaedadial AeqaT ICRC, ¥\ R00% I8 2§
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RETE%T g7, FHeee aHlcTs AIET T WA 9 AAEHE G (TTZH] U A TaHT
AT T GGUB! T HHEARIEE TTET T a7 Fe4T TRAT 7 Gli=eg | )

“FT (HAIEAREE) AT HATE AYETT T IS BTG FHgee W s wEd
TG Gl FFT e BT T MSAg®es A T A FGH A7 7T FHgecs qeard wet u
FAGT THAT| HAAHEET TAE I7 (ATT—HI5T THETT FABTH TEH, AT/
died IRERET GIEuEe WA, UMD FEAT T-Aegare foediiud g7 Wl AT
gl°

HAAEH! ST a1 A AETATST FRO AHAArs @v= S AfgdRee (qEEae @) w0
ITANT THaTE afia g TRl WA A AN gedeEr, TRy Barhl R, qra arsee
UA A THT I IETEXOT Avg | Aot Awd (Ferd) @ uREr e s g ane
Gled AAGLH! UAel TMTed! Al TaH qRar A 2l |

“gfs TS ARAR T W T A G A9, S, fgar A Sea @i wes W A
A TEGH | 7 BTN ARECHT o WEGFAT S GLHTeT T T GUSHT Bl Ieeesh!
HA—F6AT T Rt T s Breee wartsle et w€ o eferd feifed wRers
T T Frreeed T9 qEeq 9 FFAA 9 SHIEers wdaer | af 70 e O ¥ giees
W Jleed FARlH AW THMG ] Uy T & GHIE AT BT wh | (e —antoed
TR GAHAHT GEART, AR, Afear fad soar AT Awdie wis) 1

UTAH! ATRT IDD Mission T Sfdaa= ATAT "The best reliable estimate of Nepalese internally
displaced by the conflict should be up to 200,000%". (cited in Aditya et. al, 2006). T¥ATIEH Sife
ST BF FUSA HUH! IEEWNY WEd TRARST TIEIeeH! I8 THRH! Hs e |
TUAT EET T FHIT A7 Uy BT AT & B, AATT Ul SRk el qU%=oel TFHHT ARl
o FAfchT SR MR T B g aia R | S TR qeergeers wre
BRTTHT AT RO GEAFTES Fa FSrg+ aferprR Fiad g1 T g | "The frequently

uncertain legal status of the partner or posterity of a person who has gone missing has an impact in
terms of property rights, custody of children, inheritance and remarriage. In the majority of cases,
families lack information on their rights and the formalities they have to go through to obtain

financial or material aid and the procedures for obtaining legal assistance. ¥ =9 Safcha! HIIAT

& “OTCTAT SR Ak ebl URAR, fOH@T AEeas®ais! AeqdT ICRC, ¥\ R00%, I8 3
¢ AT AT SR AR, [ATEHT ATaeTHAHT ALAIT ICRC, T\ 100 I8 3
S AT AT ST UNER, [T ATaeadwdial AT ICRC, ¥\ 100 I8 3
& TR ST S HT IER, [T ATaeadwdidl JEIT ICRC, )\ R00% I8 RY
10 TN AT SAREHHT AT, [ATHT ATATHAHT ALAIT ICRC, T 200 I8 Y

% http://www.cwin.org.np/press_room/factsheet/fact_cic.htm.
12 MISSING PERSONS; A Handbook For Parliamentarians; ICRC, 2009, p. 12. (Available at
http://www.ipu.org/PDF/publications/missing09-e.pdf)
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2R i AfET TR wEE FE WA WEA T YA W A A b Qo
PRI & Wohh e |

oo o safty T e aiarens e afeed SRR e TRt 9 J A9 cafh e
TR FAAEAT AT WS &7 | "The right to know is the pillar of the protection that ought to be
given to missing persons and their families.” 1% , AT SARBEEH! AHHTART AAEAT FoTahT
IR GIEIET Tei® S0 Gl ¥ T A=Aerara] Sad HargT ared g | Ao uRaEee
forers FRwar TiuaT ar afarer @@t Y | a2 dreder @il IREarEe Tl =i, T
JEEH FoET T E B Wi gt FHeeee O SNar F S
WU FIATE TR T

“TAIHT AHEEE Hell§ el A 9, AT JAeeel Briers MSAT Bietesh! <ar e
A W | a9 B R steer T T4 T | BT <t arget aWusT T et
WU % VTEEE FANHUHT Sl | e TEA TRt T hel Seeedrd Webredl q¢ Hel B
o9 B 9 Ugears Ui B | erie €3 Rt T Aol aiEReE geer was v ety
T T WG Wiee R G ST AHUHT AT Tyeiie YUt SEeee &l A wve R
E—ET W AT | (AR T G AT WU AT 4 ST Qe 5ol Al B
SARHEGETS AT TIAT W T A3 IUASH G | A T AT A AGHE AT,
AR G AT Hg, ToAFRT AT WA URAR FHIS FA7 {gHUH] A= a Frferer
AMCTEIHLT T U A TEAFEEHT THRUHT ATGT Wbl G | 73aIe Ueael T aia
ST g T AR WTHT GF | HA AGHR AATAS G Fegehl HHRAT TATdD ATAHT
AT T WAAET 30 E 00T W YHIE Gal AT Uidas A ©IAT JqUleg WUHT
BECHT H3id Tl & Togel JUeTd] Aaedl Ao e T THHHT BRI ATFT YIS
e g & A, Taeen g & Bl g, W g Y6 WU 9el BT S Ui

2 Cited from: "Study on best practices on the issue of missing persons; Interim report prepared by Prof. Latif Hilseynov,

Rapporteur of the Drafting Group of the Human Rights Council Advisory Committee", 25-29 January 2010 (Available
at: ww2.ohchr.org/.../hrcouncil/advisorycommittee/.../A.HRC.AC.4.CRP.2.Rev.1.doc) Para 40.

¥ Family members are continuously in stress and pain to search the beloved missing one until they receive a body as proof

that the person is really dead: Families start to search for their loved ones the minute they become aware that they have
disappeared and go on doing so until they receive credible information about their whereabouts. This is often a drawn-
out process fraught with many obstacles, among them: a) Lack of information from the authorities, for instance in cases
where there are indications that the person disappeared while under the responsibility of the police or the army. The
authorities often show no real will to find the person and inform the family. b) Lack of information on how to go about
tracing someone, and an absence of existing mechanisms for ascertaining what has happened to people who have
disappeared, or organizations that can help them. ¢) The difficulty of proving that someone who has disappeared is dead.
Most families need a body as proof that the person is really dead. However, in many contexts, there is no procedure for
tracing, exhuming and identifying the bodies of people killed in connection with an armed conflict or internal violence.
d) Finally, families can fall victim to irresponsible or unscrupulous individuals who peddle false information and spread
rumours about missing persons. They may also be subjected to threats and reprisals during their efforts to trace loved
ones. (- MISSING PERSONS; A Handbook For Parliamentarians; ICRC, 2009, p. 11/12. (Available at
http://www.ipu.org/PDF/publications/missing09-e.pdf)

T STITHT SO SR HT IRAR, [T Saeaedia! Heqd ;" ICRC, 9 300, 7. 3.
15 AT SIS ] AAEATEEl G Widaad, J04 &; ART AT AGHR AFNT T, T R

TAH! @it AT Y IE q, IS, 018 I8 .38



http://www.ipu.org/PDF/publications/missing09-e.pdf

AT dier WRREHT g | 1 Touel AU UREET e S qiieT ate T athesr
Exll
3. AT =

AT FEAA 04 WA 9§ T ARg R0EI WRR Y GEEH UHT S gl HHA
TIHT GQAHH 9 Yol T Ygd A, TRl Aqel g qar A9 HEgeee wier
WISAEEIGRT S9dT qRUHTEEaT SCHT International Committee of Red Cross (ICRC) T dedidh
FIIR 13000 Wl FEI SARhe® STTGFH U IO FAATA Wl G *° | ICRC,, NHRC,
Advocacy Forum, OHCHR-Nepal, INSEC &1 #Her@ HTaR Wal e qears Tahiiera wuat S |
TJEY AT SAfhH! AfE T WHA AT Gebabl T | qC qHEAT Hbaet Bl 9= g wus
F| AT A AIPR AARD] TeAF ATER & T 34 T ANNGees! fafd Afeer o
AESAHE BT Wb | BT BRI BN [GET ATEIHAT WHEEHT AT T IRALIATEE!
AT ANREFH! 5 |

=fth AUaT HUHT HRO A9 SARhaAls A WS 9% TRaR aWad &gl s a96d
ool &t U 9T [Eg | Aqd: SR ardidd AaedT Ueee WIEH GHIS qeaeh! RaTa
E RIS qae T "Disappearances are a tragedy not just for the individual but also for families,

who are left in the dark.... The deep wounds inflicted by disappearances continue to undermine
relationships among groups and peoples, sometimes for decades, and prevent the social fabric from
healing. "¢ 2l A=Al Wl 5 |

"In the course of the decade-long armed conflict between the security forces and the Communist
Party of Nepal (Maoist) (CPN (M)), at least 900 people disappeared after they were detained by the
security forces. The CPN (M) was also responsible for several hundreds of killings, abductions and
torture of people seen as opposed to their cause. Hundreds of families still anxiously await news of
their missing relatives."*°

-

¢ YA SO AUHT SARHEE, 001 WUHTEAR e 9T UF AIHR, NRCS 9T ICRC, R0&&, 0.9 (BT
B AT HiSEEGers Rl Yo I 00 uow qR wEEegl A A dig der &) Tqar wael gl
THTHH! oAl 6 et ATl b we aS ey | g9 el el WAET B4 HEd oqh T
4 dret Hieed i gy SEdl A, Ao A e e S WEg | AT st wet gaEeg we B9
e RO WU Y G gl | B W Ay gt e W weierd W2 ardg el 7wt wrae
e st frlt |7 (S et S s, Bt “TYTAT AT ehfehabl URER, et
ATEALID AT HAEIAT,” ICRC &RTH, 7 R00%, 9. 9%.)

1= e ST MRUFTEEH] AraEd Aaaeh! Foas | Jqar O Hrers qaw S T e s

fafq s 9y, RO&E W ICTI, NHRC, the Office of the UN High Commissioner for Human Rights, Huron, Cahurast,
Human Rights Alliance, Human Rights and Democratic Forum, COCAP, and Disappearances Warriors Family

Association FT I<H I faste

Available at: http://www.ictj.org/static/Asia/Nepal/Nepali_press_release.pdf

International Coalition against Enforced Disappearance; n] Kk|sfzg u/]sf] "NEPAL: COUNTRY BY COUNTRY
RATIFICATION CAMPAIGN"; Izif{ssf] k|sfzg (August 30 2009) (Source: http://www.icaed.org/the-campaign/nepal/)
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¥ AT TRASR EEIHT W FHAT T

The NHRC record shows that both security personnel and Cadres are responsible for disappearing

people. X! ST TRUHT SARGEEHT BTAGFH U ATEAT (Sl a1 7q) FEWH g Taqaar qar
T Hell AT ST T AT 81 T F WRARATE TS A A4 e=abT a1 Togare
7 Taar dfed (wivusT, S wives, et qar diemr geuers wH e aRanew
YIET) BoH! AAEERT Yaw Wiferd g AUHH] Toe=a T cHaelih TANTE qq= swast
AN [T 5 |
ORI BT ATHT reje® o o1 S G el AeEThT AAT Aeaterdl el g aRarcer
AT ¥ PRI AEATIATS a8 T T€eb! A ¥ ISl TARRE] Wbl MR A,
1T, TSI, =S, BT A e qerEar afeg 9wl gl
AT AYHR AT HASHISH ATFAT GG FHEal HAEATH G, ANUHT WC A BT Feaaed
W g ST qNERE B goey | AN & QAR &b 1 ol ATAAT AqTeAeb HieleTTab!
Hifer B A=ATId O G ghhl Jeqd figd aRaers & a6t g |

Y F7EXT TR T T ATHATHY:
A Fgae Wied T e ara! 3R odedr T T e g3 &, ToF T TqH!
SHATAITAHT AR AT FFAAH geaeR T 9 qorifd Teee died, yuiEe T e
IRARHT FEEAREHT Ahale oA NFHAR g7 T3 |
T3 34 UEEE FogH SAM THUHT T A9 AUFERI IR §I01 a1 970 AAAeCH
Grofl HTHAT U [SFHAR g9 "Parties to a conflict also have responsibilities towards the dead,

particularly in terms of measures to trace, recover and identify their remains. They must also draw
up lists indicating the exact spots and marking of burial places and the identities of the people buried

there." % | SHEEER RSAHT AT ToTS TEAEA T qeFae GGl GlAeTel GBI TEHT
fetr anfeq e a1 RfeT = Victim Justice HT ATIRIT ATER Toa & TGN Ged
UREARHT FoAT ATFAT AT FEeaals J9d HUH! GIeash! aRd Jard Tl &7 96g |
AR A B, @il B & HAY WS qSH! § 2 Q1 AT A9 Y TRERers A
RIS TAH] T §7g | ¥ A Bl hall Wbl ATEH [d bl HF 9ol ARG H!
B 9 SEFT IRARHT GIEATE T T 4T T IRARHT GIEAHT AACAH AR T
373%d UE UF ToUH! IH Haed 2l |

X% The Report of the NHRI of Nepal on the UPR Processes; Submitted to OHCHR Geneva by NHRI of Nepal on July 5,
2010. P. 10; Source: http://www.nhrcnepal.org/publication/doc/reports/fUPR_Report-2010.pdf
XX "The missing and transitional justice: the right to know and the fight against impunity"; Monique Crettol and Anne-Marie

La Rosa; Published in 'International REVIEW of the Red Cross'; Volume 88 Number 862 June 2006. (Source:
http://www.icrc.org/eng/assets/files/other/irrc_862_crettol-larosa.pdf)

the International Conference of Governmental and Non-Governmental Experts (19 — 21 February 2003)’’, p. 11, available
at ,http://www.icrc.org..; Cited from: )

X MISSING PERSONS; A Handbook For Parliamentarians; ICRC, 2009, p. 15. (Available at
http://www.ipu.org/PDF/publications/missing09-e.pdf)
¥ COTCTHT SO SATh T URAR, [T ATaeashdia] Aeqa,” =k, 91 200%, 1. 9.
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YT ANIREHETHT sieT T3 ATHR (Right to life) A=aild 9T SAheT el TIE~IadFq
ST bl ATAE T G B @ TTAT T q9A AR Missing persons should be

presumed to be alive until their fate has been ascertained. The foremost right of a missing person is
that of search and recovery. Within his or her right to life and security, a missing person has the right
to have a thorough investigation conducted into the circumstances of the disappearance until a
satisfactory conclusion can be drawn as to his or her fate. This right is based on the right to life and

security.“gr_aq’ﬂﬁqﬁ%ﬂﬁﬁ“&@ﬁ@ﬁﬂmﬁﬁmﬁﬁﬁaﬁmﬁﬁﬁﬁ@
B W BT A AT AR T AR |
UTEl Gogeh! GHITAT 5 LA ST TRUHT SAheeah! ST Teaded Sauel g a1 9
F UCHAT AT qHISH [GUreH TgE T A G i wAEers e FOREE T g6 9w
RS AT ~AEdd AEAbE Teg | Nfed qad! sqaeda T auaiel qawdn
RS T H e dihd! SRcAaTe ST a9 SAeIchd! ASHT SHGT T qaFeT Wl
HAAT ICTY sf] Furunzija, Case No. IT-95-17/1 Judgment, 10 December 1998, para. 155 e
Y TG RS g awd 9 A o A fegd TR O g8 AW Wi
o =g §a |

£ A T BT e
FHAAES S qST 8 D] QEael HSHET ATCAA T/ Todql [Ferwe T
qF T Nonderogable Fundamental Rightsﬁblf TAW TG DI G AT 3@'@3‘4
M@HHT 9 BT WE A g International Covenent on Civil and Political Rights
(ICCPR,1966) &1 91T € Gl Al AABRAE AN AP Alerd ATTHRET TIAT
TR 7 |
TAAHT 7T GFael ATHRAT AR AT [gGTea AR AT AYHR ATAqAE FART A
AU FRafqar o cafha! d@edr aR IREaRed a7 ANRE quTs GHe THETd SIasy
TRPT AR A AUHR BT qd0 AT AEAT BIAH] AAET o] ieadr
A=qCTa qoda! qIea ar | ¢
AU TARHH! AGEAT AN BT WH a9 AgwR (Right to know) waiia gedm T
TMEUHTEEH! T X THA Fogdl Tewd g erel N IRATens Wb B aifred

Teag "The right to know also includes the right to get information about the place of burial of a
missing relative, if known. Parties to a conflict must endeavour to facilitate the return of the remains

%% MISSING PERSONS; A Handbook For Parliamentarians; ICRC, 2009, p. 47. (Available at
http://www.ipu.org/PDF/publications/missing09-e.pdf)

& "The missing and transitional justice: the right to know and the fight against impunity"; Monique Crettol and Anne-Marie

La Rosa; Published in ‘International REVIEW of the Red Cross'; Volume 88 Number 862 June 2006. (Source:
http://www.icrc.org/eng/assets/files/other/irrc_862_crettol-larosa.pdf) p.8

¢ Cited from: "Study on best practices on the issue of missing persons; Interim report prepared by Prof. Latif Hiiseynov,

Rapporteur of the Drafting Group of the Human Rights Council AdvisoryCommittee™,25-29January2010(Availabl at:
ww2.ohchr.org/.../hrcouncil/advisorycommittee/../A.HRC.AC.4.CRP.2.Rev.1.doc),Para 41.
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of the deceased upon request of the party to which it belongs or upon the request of the next of kin.
They must return their personal effects to them." *°

“SHTIT TG e F U SARbH! daih® Taa=Adl ATET G G WA Hlerh gabel A
SfhHH TRARGEATS qA AT TS, WAHR T, =4 T AR TS AUHR g | *° AT
AARREEH] RAADH! TFeH T ST AGPR A-ALT AAAT BT T A AGHR
FHTITAT GATET TUHT G| TGHT T T A5TH] MU ] G | AT JACABHT SICHT STHT
HETEREEE ¥ fHT 90 ACTEEE WY AAE A FEAEL TAT ATAGT TRAGHBT T @ g
SFT TATHF AT WA T A e YA Grrdl A=A HITAT T8 TTH ARGUFHT
| WG AT A AR B BT T GHIAUBT SEA AUAT AXBT SATHT SR
AeREedls dAfacFe ol &7 Wy | 7 FES A 575 SFaede 9 g7 qEasH!
SAAEATTAH] H-AITHT AN FHT I3 AANTECRT FHAeTe Tl G| aar TRuHT safchah!
FHET ATART ATFAT SATABTE [0 Eh! TT BTABT AT ATFAT T BTACRT el Tgeiehl
oIl X AT AN BIHT TG AT BRI qS 9 {6 Wohehr 3R | A weee
& TEFTH B T AU AR A9 TR AN AT Jierae Jemas Hrd o T8
ATH! F |

TG TR AT ARG TEAHH THETA TS F7 ABIL ST o AT
HabT el ILHT, T3 T&Tel ATH Ml I Ie@TTHI FedART T MU J1T EaTehl HAaEATH
A7 A U BT AT AFEI SUDT I el GXHT W 9T debTel HER] URARD! AR 2l
T ST TF ATEAT G | AU SARB D! GCAT AT TgaT Frauiiedars qearde I Tqheb!
e WeRe ¢a1 Ao IRARHT WAEAEeH! RN, Ter Ak TG T A@eaF gloa
TTET FHAT o IRARHT GEeaEeH R.UA.Y, wged T qfremar Her o o it
=T BT W RO, Srer S g i |

.37 TRARHT TEEEEH RGA.Y. ST SHH AEEIHA:

YTAT ANMREHHT IRARF] TEEeTH! [$.UT.0.H1 AETHGRT FgHIeNT qHAA TG TR
T IR ARHECH] B Ufes T GRERers Fea=ah! T Jaar URar qaeash!
RuAu. g% 3% F RUAU 2er 9% 2| e Jud URaR®ET GEeIeedl JEAEe
Ih @7 qur fieT IREaR®T FFETES afeT q9 ghds R T Ted FaEARe g
qeg | UTAh! YT grgasaeh] ARy GHIHT gvg sAavdT 9 Aare Pial (93T, grguigadt
Hi3EE AT Y R A1 qHIST AHTH ITAN T Todel J9dl a7 Gied AN Tqa
FATAATE TAEHT GA T2 A NS TN TATIT TH TN FaATETATs qebTel Hahar
T SUEE A IRl | Tl &1 e [d JTHvee =Ais AR 9edd o= w9

*= Cited from: "Study on best practices on the issue of missing persons; Interim report prepared by Prof. Latif Hiiseynov,

Rapporteur of the Drafting Group of the Human Rights Council Advisory Committee", 25-29 January 2010 (Available
at: ww2.ohchr.org/.../hrcouncil/advisorycommittee/.../A.HRC.AC.4.CRP.2.Rev.1.doc)

¥ CATCTHT ST SATch T URAR, [T ATaeashaie] Aeqd ;" ICRC, 9 008, 1. 3.
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TE ATEEH! e T HrAHT AR FEcaqrl g7 7 | DNA ATEIRAT Ha TR ATh=aa! a1
AT BET A AT T A TEOT GO g §AT gl GHTAT A WU AN
gfcreT Al e, Toda! SURTN T §7g Saaedrdash! Hecaqul wels! Tudr f8.0A.u.grer
SR T TR T 9l ARG A BT M T Sed 5 | @] 909 S
RUA.U, 2T S T AfFaw SU g g | WO JHIVET ATHRAT AE T ATHA
YD ATEAAH ATEAT AR AAHR U T qaFAg | 3°

BTN IR AU SARHECTTS SNad el Tuewoie GFH Toael [a9T HIE aofar T8
wemefrer faeiieeet I 2R Mo SR S Gy & T T g6 Sur st
ATEAH TA S T AT AFGEAH Bl WA [oells Toael “Heg JAOOA J& T
AT TTAT TRARET TIEAEEH] ATACTEH o7 ST SHABRHT TRLZHT A-AAdH! Z-5H!
HEATAE A= T ToaT e 21 | Faar DT TRAmT Faeqeeas! Siad o T dearaard
THATE AR B, TSA @IS T $7R A Continuous Offence TR SaRA Stear fafae
FRO T2 Neq IRaRHT Teeueesd! qFMTEs dfed q9q AgHR O A aweia
Fiiod gF ATH g |4 aer qfEvaaen Foa W g |

U SARBF! AAT WA qLA U NS MG GAUEE AL §F TCH G| DNA THIT
A A= AS+E TAEE (Forensic Evidence) 1 WEdNT [T o7 =afchab! vl Wod qadel
qie=m 1 W W@Wﬁ?gl W%WW,M@(WH%HobW Eall
A HHTAH] B WA WH T Ao ANIHT THATA I bl T G gal gae Aaababh!
DNA &l &1 DNA S0l F1 WRERET Weg @il T Matching Forensic Laboratory <
DNA Databank AT Heae T TRIUSHT [0 DNA T Compareﬁ%ﬂﬁﬁﬁqwaﬁ
uf Al wH | AT WHT AT SARB BT AR TEARST IR (A a1 A R
a1 GY) %I DNA S Data Bank AT Hahard T f&al TRUAT a6t aTg ATHT U el Teaieran
19 TEl® g TE DNA TH 9 HE g G | Sl & A5Ad S Ged 1 q
AfSHT B FARY 9T el W WUGHT A I HeAT URARET B A W W AT
A A UNERS ATET AR FEeaahl 19 (el Wefaie] | S9e oot T difga uiamte
TSIH] IR J&HT § |

AUTAHT AT GfFeT, R063 BN g7 33(8) T T Frgebl HAA AT AfTBRHT T
JeASHT T JAT AT [T gh! AUTTAT GoTd cAhetah! SIAT T A=auu T . Foed <
e e qur AT AR ST T |0 A ASAH! IRCd Qb Aqed acd e g9
HAWATT ATRT T YT NRUBT SAfhah! FHAET AR TET 95 BAIITAT EhT 5 |

2° "The missing and transitional justice: the right to know and the fight against impunity"; Monique Crettol and Anne-Marie

La Rosa; Published in ‘International REVIEW of the Red Cross'; Volume 88 Number 862June 2006 (Source:
http://www.icrc.org/eng/assets/files/other/irrc_862_crettol-larosa.pdf) p.8
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ATHTAT T GG T AAAZA F75HT G TegEd o W g | e avEiar
VU] THI GHIGTH U AT SARGHT A RN T ATAFRE A TE A U
DNA Tia{e! ITINTeTs Tsda! e qd1 TWIEd Ua [daedd! IAT ol w1 aeas A T
bl G | TSl AATenred IR HaTerd ged Heun qur delierd AERT T St
WRUBT ARHH! FHAET A-N TET WA | TIHT B &4 T FA a0 qedide haTa
AT AT HAeoid! I |

ORI ARANHT GEEAEEH! RUA.CA Sehed AR U g Wbl g | A9 G B
FA T | AN A GAE GEAST UG Gobhl AU | U SARhFl v Fe@aT T
WU BEER TG A5 oUW QU S1ar & 3 21| Had digd aikaers FPrgear
IR o1 FIAOr T 2 2 7 aRRufers fem T qeed St wecaqil yemee TE
gEIE SIS WSl W SRTE U@ DNA Data Bank T €01 1 Relg TR g3 |
AEEHT BTAGHH S @1 AT ATh=d =19 a1 ATHT o1 GIRT a1 Gl el g9 qw=ar
AfotaT S AThvde® sl DNA Sample foTg ST IR 9 39<r safcy a1 919 ST gEaf-ed
F T HED! B WA G T TH FEHT AN A€ FA [EG | AT HAS ICRC A AT
YHRAT GHATDA  ATEAH GAOESAS € B SIS SUHe®  ddervad g
AAALAF" T75 WD G |

TSAIGH e AT BNl Hidagdaeed A doxl T ool IEaRHT 98T Ud
AEAAART ToaHT AR T gF e | I TNANHT Gaeqeeahl .Y, Thahr ol
T WA G A §L TgCeRT A U oAt e ea o wed R 4 g wshen
qEST | STl ST GRAR T SO SAfh T W et e e yedd e g
VAT T AT BTLABT TAUM T FegREas aarst T qaear § g9 T ashred A
JHIT B |

[S.UA.0. ST Sl AWEHT TG SAHH! ARALHT FEEIHT VA el GLHT A1 Je@AaE
TETIE hell TAT T FETNR, YAF! AMF e G0 grgy | W BTE@RD Al W=
& A §a1 ATheAas 99 TS A ST YTAh! Asieh T hRIEd qael A THu |
A HT AR AOAHT S IRAR FIEIHT RUAT THEATHT AN TG b T TF L3 |
HA WH D] FEERAS THAT TWE GHEEd URARAS TG TRARET FEEd
IS IAT AR ATHT TR AFAHT R G ger | e qwmdy e Sommatey
! TN T g | TTEh] U A ATEr T ffeq aRarers st S
FSTIET FEATAI T I&H FeFeg | TGeBT T S0, STT 5o i WRART Asflivieh TEhT
HETH & 9 |

fR.uA.u, wfafersr Tedn e wrater Bt wwar e grie v wia fBe ge T oee
U ATTRT 3152\ JAEEE G| AUl WUHT efcheed! aq1d Ua asii~® qe=r (Forensic
Identification) T T iy TAHT & €3 TEREHT THVETS el GLAT T4 Rige, digaw
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MFHT TRAR TI7 GAISCTS 0 TOHT =17 T3 Igvael DNA Data Bank Fafor 1 sreft
TTATSYT TR S AMfe ATHAT AT S TMRLATS A AT @Rl T@HERT 069 AT qared
Faraaw e Tal 9usl fEr| gca e qur AT AT T ST sl safkh e
PHET AFND! TETIG I (o ISUH! EUIAs ATMAFH Todel o T gbd Wl
SRECH

.3 foreqa e Sesiafy gEed Taee e WEe TG SRR S S 49 geadied
AT IRARHT FEEAEEHT AUBE AT T T O GO Wbl SRS | qeT T
AAHAT WG U TUAT G| GeAL A1 AYAN FEASaF] QBT g AGHF A9
HIEHT YT IIRUHT ANINHEEH! BEER bl Ghl ATEIMT AfFe-ad IRaNs] geedars
FRASTHT M0 [Q.UA.Y, ST S TIOT N Aferd qo1 Wepiad ATBHT gHrEaar T
AT e | GeT e g FAfHend AN T8 ATUHT [AHATDT HEAAT ST Shh!
FHTAATS AT W WMieq FAMTST =R AL T A AA 218 ool YT ANRHHT S
yRarfa Ta BEaarer dEeer weg | wgae G eaer S WA gge AFed s99E,
AT FH T AT Feaste S e queht A | crder A s e
TRE T ST FH AR A9 IREARST Geedee®! [9.09.0. Gehad K f$.U.U. Ser
e forwir TR geged wereTe S R T MU @l T e ARy e M
T T 9 e e T g2
TG0 FegeTe Wied qUHT, U TRUHT T 9T GEEAAEE i GEEee g TaebmT o
difeq aiaresT geerees! @er T Bedr! gwca TR Fead g wreiarers S T
BB AR MET AIANETAS HBITA ATBR GFIA AT ATALTE F | AN [7<h T
ATANTHT AT Ud TETIETe [TSUETareh] a1 BT T o ardqia<ol Toiided sagee W[
MR TRg | AU ANNES! Wed TREARST AT AUHRBT GV, AFEE Prarsareae
Jilee®! ST sHaeare TR wia URRATETS SR TSRl W ARl g et
TACE WAA T AEYAF G| Fradieaans A1 a1 A 94 Rgrea a1 IHeRE AoRae qed
T AR W ATFT AR D] A aRT Tag | qebTei GHash! I8 o T g7a3d 96
TN GATG TH AeaT FrgSab] GHEAAE o Hwal Gell qHEATH TUHT forg 575 Wi
T GHIGTCTS |IET SlveT IR AT WHET GHIE T A5AH! qieel afeed a1 | At s
IRERHT TEEIET ATFAT ATR=AHT ARHT LEh A-ATCdT AT AT Frg<d TeTel 9Td Ml
TIEETHT TAHN Ueee RS 94 | 9T HET 979 MeHl o5 s@rg fers aord ered
TEA T gaag | T grat e ot el §9 e et e aife wawn
TS WA e Ul o 9 Se@e T, AThead! grea MebTed T A daTedl gaud T
YT A AThed qNDT AWM A=cd T GEaRM g | aq Ied RUH! Habrel
rafead ARG WIEI WH THET ARl UF WA fhed U ger d% dravas gar
[T TR ST S T T RUAY, Tmaet Gpe T feat T 37| 373ed 9 ve

B W AT Y dE: §, WS, R00% IS A.38Y



TMEHT TAF TAASEH] AFEATH U H 7 F AN Tl AT el Grafeed ATt
YIEIE TS U .U, e S ouierd e T5ashl ear a9t Wi AT g |

WBXR
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TRl HRUTA HIZAT AUT STATAHTHT ULeh! STEhTeA T
O T ek HEgur

1 T ¢

q af=a
043 MG R0&3 ACHEH TUCH Fer@] T a4 G ATARE el q9ars el €T
TATE AT T AR GEIET U Hgel T ST JHEe FAIET g HH S @l o |
Fege1 IR AT Wieeel Aaeg Eaenmad o= e @y wet a9 ey
IR a1 AR qaea G T fEn | Bl T8 deees e died aeart g
TS TSR] AT T ATSTEHT |
FEhT TR WHGF AT GUFT HAT ARG € el 9 A qar iR T ffEm
A e AT T T G | TR SR WiEeEE saIhEud A Earh! e auart
AU THR T BHHT HETh! A TEH! qaedl G| aeqadll grgaigdl aueeHt
difed wfeerdr el AR T T Ieears flauid U B TR W& T T9F Tbb!
F| g AR FRO B G ARkdes ATEEd sSueT aEE aRer Ger et
THFT qTEN G| NEAEE AH A SEE W HIE G, S TUSE,
WEEEDH] GUATH! AW, ATATH THIT T THEEE Al GI-ASTed] Hage] Rlar |
TREHT F TGl ARl AABHT T YA o Fug wehr gl |
FEA ATTIAT BTAGEH U FATRIRAT €M T Fhepl RO Fr30alahl Tqaa 9= A
BRI ST FoT WEEHT G| UHU Ah THR A BT TSAH g SUSEAaTers
T THFA G e O g HAH A€ USATETS AHBAT W A TR G
TE UATTE A TGS UIcaeT G8d TWHT § | T SR WUHT A Baeh! gear ard
EAG TAGHT 215 T€ Fgd e Tl eqre ol BT A [FarsT ue qia At
EEAT T T T ACA HSATH B B ACHT G | ¥ AAFA BT GLET T Gag=hl il
T @R WAdE B Ted WA HATAHR AN el FHabraret e gegaht Sl 9
FRRTT AT TEHT AEea TE ARrEd a8 |

* gfgahr |

SrerET Aste W REeT ieqE At S c a3, @ q, U9, Gy TgiEd R,
WHE T A= 093,

2 Ibid

? |bid
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HETT qAT AEABTAYT §F G5 TAL THAEEH g, MRS fet, A= AT T
T GHTET TR G WY ATCHE T S=aiid STaie T SAGRIETd Siiaep] stared, ardrazeiia
SiRew, IRERETE AT, AravE CAeTH e, AAMEAcas fFead T oatdes qatarr
foreT Afeas FREeEdT THad gl ¢
.U TG AR T STl Saee:

A Fghl FHAAT ARl T AAAIHhE® el AT o3l JUSTHT WHT (T | ey
AT T AMCTHTATS SellchR TFaaHT A BETHT ARl wierd Teedr 9 aereiebEeers
QAR T B TS| A A Bl Reprd T et ager T siers
TIAETEIHT THS HUHT & a7 JAThT sAREHH! AloTd Lgah! TATHAT FAEE T ACTHT g | *
LETRISTel figas! sar 1% figaens a1 figasr TRarers AreAEEET areg @hl avEn
TG T HEaes selicR Tl U ARTHT 5 | H10 Neerd! dter@mesne Y =ad J=
GrAETS  Afheed TRAE THIS T IS A SHIgAl | AT GAers A [§uT e
T AfPEET TG HSATES qHST YA Tl AT | A T Swer Sreen Fami qoiam
(A afEds IRuE) A A R 9he e T TE T AT G 9e dTersht
e | WrAEE s A WHAEE T g SHET B e steare e T e
T o A Y | IS JATE AIHAETEIHT G T WA ARG TS, G IS
IGH! FIoEE OEeE YR SANHHT 0 IqHT SAFHT AAEAERAT T qUHT T ITHT
sFTeRT SICAT 30 T AU 9 A iereEel SR qiHETers e e 5 e
TATCHIR T AAEAT T | Y HUSAH! AHGE Gl qd MR YISt Folel AvdahTardsd 9=
Yoy W |

At e FEar s R URER ¥ Aol Uit g g Tl qed Ui s
WUFHT G| © AR q9T AR T AR A HE FE TEd WG TqQq, WA geAy
THT TTET, T A e, SR e a1 BT Ual B TRIEHT AaedT A B R
FAHT A BAAT FAT T YGAHT AN T FeHasR MR Wbl ATE-ael S@muahl gl °

FEl HEET qUA ACrEEE TEAT ASTEB! AHET T 9N FAET WHT HeT cAh gegHl
S WUHT T TFOU SFHAT T8 T 98T (0T | 99 o1 O Jeael a1 aucael ©aH

¥ OIS, AEwiEE Wl | FrevgEe G | grger! HRO0 Sreiieenar bl SEhie 488 T a9h e, A
Journal of commission of investigation on enforced disappeared person : year 3, session 1, Magh 2077, p. 48.

« UTeTHT AT qAT WA Bt Riat i A U G, gt o W 2093, 9 3,
qH 9,99 . R

& STOTCTHT AETAITY AT B e T ARGl ST qedahla! IEar U ¥ 0

¢ Across The Lines : The impacts of Nepal's conflict on Women(2010), Advocacy Forum and International Centre

for Transitional Justice p.53.
© Ibid p. ¥

TAHT @l AT ¥ dqF: q, W, R00% 98 T.RES



g AR FEcdqU AHEHT WH Gl HAId Al qAq AAANAFEE AEHRHT GLET
T T BT AT SAHT WA WS TAE TIAT AT Tl WUHT BRI SAT AT
A AUF g QT A HAOIR] A GeAL Yol REST TR U A THS, Fefie
FEACHIT TN AT AT &, TBTAT G, AT Tl AAATABR BT b g T | ©
URARHT TEEIEE AT QA WUH! FRUC Al [N NG T AHbE A6
el Y A BT R aear Seweie wwH wiRkE q9 Wi €0 dEwae
T MUHT G| TR UAeR GFeTe, TRARET ¥@e@ M T URER Wed HHE THa- el
a9 Rriarda sifaemee o FEE et daed ) gega W Raers ofF et
THT HATT ATl T AANAFEE F3ae Mo [GaDl Aqcqe FaHR a-eer &g
TEHT U T F ACE TEHT T |
HY SR SitaT =i AT YeR, e @ o gy g TeTIaT WU HiE qel B
FHAT T Ul TEAT T a1 U GHISTel TEeredt Arcany Tad gRoy aims Wl gl
BRI G qatewr B aeh WS wid arr oy s e |t s sares
TIYg T SET F=q ATEA Fellchd W Ged A-aaT IRARETe fiedd g T @ R0
ARG q91 AHRE qrerel AR 99 F 5 A TR ATIE g AUHT A IIETEE
I
70 Q0 T TEH HUHT YIS FgH A TS AT FIAA A AU SeT T
AR SecTo ¥ TodaeRaT g4 UeMe® fied 7| 2083 WUR Y T faeqa et
TEAAT A WIS ZE] 9 VAT | ARG TIEEH WA <A AR €
faferer 0l qor TaTEEE Wi 3009 Wl AIHHT WHRAE qod e qur Hearderd A
T AT IRUHT SAREHT GHAET AR THE Tedel GHANHIT ~AaH Ga-Ae€D! T
Al |

3. qUE TEAl AT T Afrehal el iR qet A B sqae:
STCTATCTBT T HRATHI AT Aot B Aad WHaa bt T Foerg-b! ST
AT SAfheEals AL TIT AHASTD] FTATAT 73 F0ST T AT BT ATATS
T TRIH! G | TIA JecTgTeE€h! TR, Afaerea), qof Tow T Feaer e srgeear
T T AEIEA AR AT TO AT FA AI€T 2Me® [@%g HRAEl T I
HiedeEds =IHT TAEHY T GAF G569 Ja T 5] acag® gl *F gmga daraH

 GEATTETAT T T Feedl §  UGHIFH BIH, Gacll Teh0 206 6,99 §

1 Ibid

1 qfRre el A grge! WHAAT R TP GHEAT T AGHT WA, AR G, o 3, 9 9,7
3080 T 9%

2 Ibid

2 AU FA T TSEAA g H! AelS, ALAHHA MR o 9, TreAeed HHIA A AT |
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UHT AATATHR TAT AAAT HIIAB] IoclaTHT HSAH! Aqa-ard T a7 Rafaswr sear
AT AT I UL AW A ORI T I AE=HAIHTA =AFh] WEcaqui T& 8l |
FFAER 000 N WITH TTHENT YLEAIRTEHT Jearal 7.9 3R o “UIH 575 T qel TeTelrs
HEET T ATAACTBTATE AR BRI TG T A=A BITh! GO T el <Al
T Fifeerr freg g <fiie e aur v Befmer 4 gedaeere sen T i caeea
T ATgar AT | Y A T SUSEATRT deed T qeT AR el THT [SEHE Satch A
FAE T T Toah! EHErders R yedrEaer areied T g1 e TEaE gL
uRug gEd™ 7 95R0 N wuer Aeea Famr B @aE g1 Ay e am
AARE G AT FWRE JgHT IS €A A1 FAAERY [66g A0E a1 GHAfoa ST
HATHH T AT BAHT TN TRUHT ATEAH T A F5h] RAars S FH3 T
i oTf=a U GRET T Gele] T T qeEe O BOH e Bue gl Y oa|
TEAE GF g TS /Y Sfedrdd HETHT DEHAR ShdT AR T ATl e
9t Ffeag T T Aneea A fied wieer o areeirnET S w9 qHE R
WU, =TT A UET WU FAH] GG T i, e, wed q9r iy At
T ZEHIEGT AR TEA HIEAT A IUSEAAD] Acd GIITAT 1S Ul g1 1*

T G-l QAT UNTE UEAE (5RO o AAed EEes Jgeh! Geahl ©0E AN T
FEF! a1 T T TR T o7 FBREHN A 81 I8 A0, el Hegh! a9ad
A1 T YR U gaeEy W S S g ST YRR A B dueers
HTHATHIFHT TAIHEEaE Aok T I AEIHAHY e fomg | ¢ a9 yeaEc T8 € 9H
Aot g e wieen T ek g T8 Afaer @ W TRuE a1 ehwa TMew
FASE AT I T GREAH! T TG AT GEl THGFT FU Foeld T 5 |

HeeT freg g W WA JeWE SraeHErEEdl TEEE 9 (CEDAW Committes) T
TR RBTRE 9 T = TS TEEIE g o ToBTRhT Al arar AT dar, Brerrd
Aoy fEaret Fam, dEea T afved T T §ed Geeeierdsl A wrateae 1R o
T s g ) '

A gedaEr Aiee faeg®l WaWEs TF €T &1 T T9H1 TN TEuHT S GE AL HTH
ARl afFer aaens Mg weRr g | e wfen feg g w9 aet deee sege T

¥ UN Security Council Resolution 1325 (S/RES/1325)(2000), para. 9 and 10.

W Th TEETH YT URTTHT e 9530, G URUEHT K Q& Al FEHAE WK, UN Doc. S/RES/182,
June 2008.
1% Ibid,

1 Th TEEFHR YT UNTTH e § 9530, G TRUEHT K Q& Al AEHAE WK, UN Doc. S/RES/182,
June 2008.
N N . .
15 A A0FH FEHNHT FSHANB A a8 € , dierd feoqult T, 7 20% 9, International Commission of

Jurists I 90 |
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HET WU U R W UE PR Hige faeg TR Wl YgwEsT qeder Ty, aRen Beg
TR T YTHTEeTS Irqe T A YA AR AT AUAGT WY TG qGT TG
N T AT Aeel faegewt qrt SEEers [y T e amE sy ad a7 SIIEs
HAIATST AT ATALAH WA T0E GAAH] GHA STl T B Tuag |

AT Hh TEH o AUHR GFael Heraedl 4456% A5 qvevak 1%, 4420 AT ATART
TR ATASANABTH! BT, AT ATHRH! G T AT FeHIRIAT el [ Ao i
UGl Wb TN | T JUTerel STesiieben] SeieEH, ael avarE a o e e
o reg caaear WU A AfuER aEEeE HEEiFaT @Eg® Wemd 2000 WE 2005
W ATART TR AAAAHAS I HRAT TS T A gl eI inl TART T4
G-I {968 el HUHT o ATIHR qrael Helg-ush! Tdegd Jeldd, 000 o5
200 W ATART T TMA F7gHl ATAANTHIAE Helid TG qMaed Iuswr g1 T«
AR T MFE TR a1 HA I-0e qFerdl 1S, U, Al Hedg §24% aast
TgeTs qHa ATAET MREEH gl P

AUTH! FIALTTHT SR THT G, FLh B T fbrass! A g e soaedr T
e SAEEAT TRUHT G| qEd (9o WL UG T YAF STAAerbIArs ATET A= qor
THH! FF g SHAEd MRUHT G | TS AAAAHIATS AT, ATIRAT €aTeed T A
LT WH & T A AAaersbrens SR, AR o1 o+ F 9 SR sl Bregst
TF WH g cqaedr Ui GEamE TRCE g1 GHa q9ER $H 9N AEeders 9w
F@MT, @ T T 970 T ARG BT TG AT S, Wedh a1 g1 ST I e |
1 AT G AU AAATTRIH] RAeTs HEATTR T Ferver Th! A AqaR F i
A FEH T qa AAAABIH] FANTATS BIIAERI HUGd T F0T qZg Wl Jocld
Fl w18 G e e 3 W eaET IeMdd Bearea g e |
ATASAHTHT G F7gH1 FAEATs I T GHE I1g AT TOREFH A1 Aa% HIAHH
A TR W& Jool@ WUAE Ggleaw T BT ®UAT AU UdGg Wbl Sy W
FaaT TEH 9 fhaar e wa gl o

AT GEAH T AR Fagal SHIUshT U TEHT eRFdel AaAfs gea=dr
frgeardt B, 30¥E I HEAH! FEX ] AUES e &g | TR AR qAq
qoide  AUHRErEdl  Feaaed WosaA  (1R&8), wih®, ase U |iEdiae
AfeRETEdl Ay YA (9966 ), ARer Fegs g9 YHHT JEWE IeEeE TN
el WETg (9292, ol Aftepraverdl Heratca (3,5%), Iaar qul dF 3, AATET
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	9.दोश्रो इनर पेज
	मुलकपि
	1.युवराज सु्वेदी
	क. अध्ययन गर्न चाहनेलाई स्नातक तहसम्म निःशुल्क शिक्षा,
	ख. अध्ययन गर्न नचाहने वा नसक्नेको लागि निजको योग्यता तथा इच्छा अनुसारको सीपमूलक तालीम,
	ग. कुनै व्यापार वा व्यवसाय गर्न चाहने बेरोजगार पीडितलाई पाँच लाख रुपैयाँसम्म बिना व्याज वा सहुलियत व्याजमा ऋण सुविधा,
	घ. नेपालभित्र बसोबासको व्यवस्था नभएका पीडितको हकमा पाँच लाख रुपैयाँसम्मको बसोबासको व्यवस्था,
	ङ. शारीरिक रुपले कमजोर भएका पीडितलाई एक लाख रुपैयाँमा नबढाई सरकारी स्वास्थ्य संस्थाबाट स्वास्थोपचार,
	च. आयोगले उपयुक्त सम्झेको अन्य सुविधा वा सहुलियत आदि।
	क. पीडितलाई पुग्न गएको वास्तविक क्षति, मानसिक पीडा वा यातना,
	ख. पीडितको शारीरिक, मानसिक र आर्थिक अवस्था,
	ग. घटना हुँदाको समयमा पीडितको उमेर,
	घ. पीडितसँग आश्रित परिवारको सङ्ख्या र निजहरुको जीविकोपार्जनको निमित्त आवश्यक पर्ने न्यूनतम खर्च,
	ङ. पीडितको नाबालक छोराछोरीको सङ्ख्या तथा निजहरु अध्ययन गर्नको लागि लाग्ने न्यूनतम खर्च,
	च. पीडितको एकासगोलको परिवारको शारीरिक अवस्था तथा जीविकोपार्जनको माध्यम,
	छ. पीडितलाई बेपत्ता पार्ने क्रममा सम्पत्ति कब्जा, जफत, लुटपाट, आगजनी जस्ता कार्य गरी आर्थिक क्षति पुर्‍याएको भए त्यस्तो क्षतिको परिमाण,
	ज. अङ्गभङ्ग भएका पीडितको हकमा अपाङ्गताको अवस्था,
	झ. पीडितको मृत्यु भएकोमा मृतकको आश्रित परिवारको अर्थोपार्जन गर्न सक्ने क्षमता र आर्थिक हैसियत,
	ञ. विस्थापित भएको कारणले पीडितले भोग्नु परेको शैक्षिक, आर्थिक, शारीरिक वा मानसिक पीडा,
	ट. आयोगले उपयुक्त ठानेका अन्य वस्तुगत कुराहरु।

	2.संक्रमणकालीन न्याय निरुपणमा राजनीतिक दलहरुको भूमिका परिमार्जित (1)
	3.सचिव
	4.Ekraj Bhandari
	5.Khimlal Devkota
	6.BR Upreti
	7.रामप्रसाद घिमिरे
	सङ्क्रमणकालीन न्याय र फौजदारी दायित्व

	8.शोभाखर बुढाथोकी
	9.Tikaram Pokhrel
	10.यज्ञ प्रसाद अधिकारी
	11.रेवतीराज त्रिपाठी
	यस विधानको धारा ६८ ले पीडित र साक्षीको संरक्षण र तिनीको फौजदारी मुद्दाको कारबाहीको क्रममा सुरक्षा, शारीरिक र मनोवैज्ञानिक भलाई र गोपनीयता कायम गर्ने, यसका लागि अदालतले पीडित वा साक्षीको उमेर, लिंग, स्वास्थ्य, अपराधको प्रकृति जस्ता संवद्ध तत्वलाई ध्यान...
	माथि विवेचित दस्तावेजहरुले अपराध पीडित साक्षीहरुलाई न्यायमा पहुँचको लागि देहायका अधिकार रहने कुरालाई पीडित न्याय शास्त्रको आधुनिक मान्यताले स्वीकार गरेको पाइन्छ।
	(१) सम्मानजनक व्यवहार र फौजदारी न्यायिक प्रकृयामा भेदभाव विरूद्धको अधिकार,
	(२) कसुरको अनुसन्धान, अभियोजन र अदालती कारबाहीको सिलसिलामा गोपनीयताको अधिकार,
	(३) अनुसन्धान, अभियोजन र न्यायिक कारबाही सम्बन्धी सूचनाको अधिकार,
	(४) शंकित व्यक्ति, अभियुक्त वा कसुरदार वा निज सम्बद्ध व्यक्ति वा अभियुक्तका साक्षीबाट पीडित वा पीडितको नजिकको नातेदार वा पीडितमा आश्रित व्यक्ति विरुद्ध हुन सक्ने असुरक्षा, डर, त्रास, धम्की, अनुचित प्रभावबाट सुरक्षित हुन पाउने अधिकार,
	(५) फौजदारी कारबाहीको क्रममा आफ्नो धारणा व्यक्त गर्ने अधिकार,
	(६) छुट्टै कानून व्यवसायी राख्न पाउने अधिकार,
	(७) सुनुवाइभर अभियुक्त वा निज सम्बद्ध व्यक्ति वा निजका साक्षीबाट पृथक               रहने गरी छुट्टै कक्षमा रहन पाउने अधिकार,
	(८) अदालतको आदेश वा निर्णयमा चित्त नबुझेमा सो उपर सरकारलाई प्रचलित कानून बमोजिम माथिल्लो अदालतमा निवेदन वा पुनरावेदन दिने अधिकार भएमा सो आदेश वा निर्णय विरूद्ध पुनरावेदन दिन सम्बन्धित निकाय वा अधिकारी समक्ष लिखित अनुरोध गर्न सक्ने अधिकार,
	(९) पीडित प्रभाव प्रतिवेदन पेश गर्न पाउने अधिकार,
	(१०) पीडितलाई राज्यले उपलब्ध गराएको सेवा सुविधा सम्वन्धमा जानकारी पाउने अधिकार,
	(११) आफुलाई पुगेको क्षति वापत सम्वन्धित कसुरदार वा निजबाट उपलब्ध हुन नसकेमा राज्यबाट क्षतिपूर्ति प्राप्त गर्ने अधिकार।
	नेपालको संविधानको धारा २१ लेअपराध पीडितलाई आफू पीडित भएको मुद्दाको कारबाहीको जानकारी पाउने हक हुने तथा कानून बमोजिम सामाजिक पुनःस्थापना र क्षतिपूर्ति सहितको न्याय पाउने हक सुनिश्चित गरेको छ। माथि नै चर्चा गरिसकिएको छ कि फौजदारी मुद्दामा पीडित नै सवैभन...
	साठीको दशक पछि पीडित तथा साक्षीको संरक्षणको सम्बन्धमा थुप्रै कानुनी व्यवस्थाहरु भएका छन्। पछिल्लो समयमा जारी भएका फौजदारी अपराध सम्बन्धी विशेष ऐनहरुले तत्तत् अपराध सम्बन्धी मुद्दाहरुका पीडित र साक्षीको संरक्षण सम्बन्धी व्यवस्था गरेका छन् भने सामान्य क...
	साक्षी परीक्षण भन्नाले मुद्दाको विवादित विषयका सम्वन्धमा जानकारी राख्ने व्यक्ति (साक्षी) अदालत समक्ष उपस्थित गराई निजले देखे जाने वा अनुभूति गरेको कुरा स्थापित गराउने प्रक्रिया हो। मुद्दामा अभियोग लगाईएको, दावी गरिएको वा जिकिर लिइएको कुनै कुरा पुष्टी ...
	माथि नै चर्चा गरिसकिएको छ कि फौजदारी मुद्दामा अदालत वा निर्णय गर्र्ने अधिकारीले निर्णय गर्ने आधारहरुमा साक्षीको वकपत्र पहिलो र प्रमुख आधार हो। साक्षीको बकपत्र मौखिक प्रमाण हो र साक्षीको भनाई प्रमाण ग्राह्य हुन अदालत समक्ष उपस्थित भई बकपत्र गरेको हुनुप...
	सुनीजान्ने प्रमाणलाई प्रमाणमा नलिनुको प्रमुख कारणमा जसले बास्तविक रूपमा देखेको वा अनुभूति गरेको हो उसलाई जिरह गर्न सकिँदैन। जसले प्रत्यक्ष देखेको वा अनुभव गरेको हो उसले सपथ लिएर झुठो बोलेमा झुठा बकपत्र गरे बापत सजाय समेत गर्न सकिन्छ, विपक्षीले जिरह गर...
	सुनीजान्ने प्रमाण प्रमाण होइन भन्ने सिद्धान्तका केही अपवादहरू छन्। मर्फीका अनुसार कुनै घटनाको तत्काल अघि वा पछि व्यक्त गरिएको कुरा (res gestae) जसलाई उनी उत्तेजित अवस्थामा व्यक्त कुरा भन्दछन त्यस्ता कुरा सुनीजान्ने प्रमाणको अपवादको रुपमा प्रमाण ग्राह्...
	सर्वोत्तम प्रमाण पेश गर्नु पर्छ भन्ने प्रमाण कानुनको सिद्धान्तको अपवाद पनि छन् र यो सुनीजान्ने प्रमाणको हकमा पनि आकर्षित हुन्छ। विशेष गरी मृत्युकालीन घोषणा, मरेको व्यक्तिले होसछँदै व्यक्त गरेको कुरा, बकपत्रको लागि अदालतमा उपस्थित गराउन नसकिने अवस्थाका...
	फौजदारी कार्यविधि संहिताको दफा १२३ मा अभियुक्तले कसूर स्वीकार गरे मुद्दाको फैसला तत्काल गर्नु पर्ने व्यवस्था छ। तर साविती साँचो होइन भन्ने विश्वास गर्ने कुनै कारण भएमा फैसला नगरी पर्चा खडा गरी प्रमाण वुझ्न आदेश दिनसक्ने समेत व्यवस्था छ। त्यस्तै अभियुक...
	उक्त संहिताको दफा १२४ अनुसार अभियुक्तले कसूर स्वीकार नगरेको अवस्थामा अदालतले मुद्दामा ठहर गर्नु पर्ने कुरा यकिन गर्नको लागि वादी तथा प्रतिवादीको बैठक गराउने आदेश दिन सक्नेछ। त्यसरी बैठक हुने दिन वादी, प्रतिवादी र नेपाल सरकार वादी हुने मुद्दाको हकमा अभ...
	संहिता को दफा १२५ ले प्रमाण वुझ्नुपर्ने अवस्था निर्धारण गरेको छ। जसअनुसार अभियुक्तले वयान गर्न इन्कार गरेमा, प्रतिउत्तरपत्र दाखिल नगरेमा, पूरै वा आंशिक रुपमा इन्कार गरी बयान वा प्रतिउत्तर दिएमा, साविती भएमा पनि दफा १२३ को उपदफा (१) को प्रतिबन्धात्मक व...
	संहिताको दफा १२६ मा कैद वा थुनामा रहेको पक्ष वा साक्षीलाई उपस्थित गराउने सम्बन्धी व्यवस्था छ। यसका लागि अदालतले सम्बन्धित कार्यालयलाई आदेश दिने र सम्वन्धित कार्यालयले सुरक्षाकर्मीको साथ लगाई त्यस्तो पक्ष वा साक्षीलाई अदालतमा उपस्थित गराउनु पर्ने व्यवस...
	फौजदारी मुद्दामा विगतका घटनाको वर्तमानमा न्यायिक निरोपण गर्नुपर्ने हुन्छ। कुनै घटना घटेपछि सो घटनासंग सम्बन्धित तथ्यहरुलाई पुष्टि गर्ने प्रमाणहरुको उपलब्धता र अनुसन्धानको प्रभावकारितामा सत्य तथ्य पत्ता लाग्ने नलाग्ने कुरा निर्भर गर्दछ। कुनै घटना वा वा...
	अभियोजनात्मक पद्धतिको सिद्धान्त अनुसार जसको साक्षी हो उसैले उपस्थित गराउनु पर्ने तथा अदालतले तोकेको दिन साक्षी उपस्थित गराउनु पर्ने व्यवस्था कार्यविधि संहितामा गरिएको छ। तर केही खास मुद्दामा भने त्यस्तो मुद्दा दायर गर्दा कै बखत प्रतिवादीहरु उपस्थित भए...
	मुलुकी फौजदारी कार्यविधि संहिताको दफा १०१ मा संहिताको अनुसूची-१ वा अनुसूची-२ मा उल्लिखित कुनै कसूर सम्बन्धी मुद्दामा सबै प्रतिवादीहरु उपस्थित नभएको कारण साक्षी परीक्षणको प्रकृया शुरु नभएकोमा कुनै पक्षले आफूले दिएको साक्षी तत्काल उपस्थित नगराएमा पछि उप...
	सो बमोजिम वकपत्र गर्न उपस्थित भएको साक्षीले बकपत्र गर्नुअघि निजले सत्य कुरा मात्र व्यक्त गर्ने उद्घोषण गरी अनुसूची-३७ बमोजिमको ढाँचामा अरुले सुन्ने गरी शपथ लिनु पर्दछ र त्यस्तो शपथ सम्बन्धित मिसिलमा संलग्न गर्नु पर्दछ। साक्षीले गरेको वकपत्र अनुसूची-३८...
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