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Politics of Healing and Hope for ending Transitional Injustice

£ Prof. Dr. Shambhu Ram Simkhada*®

ABSTRACT

In Nepal’s long history of Triumph and Trauma of political Transition, in the latest decade long violent
conflict from 1996-2006, close to 17,000 Nepalis are believed to have died with large number of enforced
or involuntary disappearances and even larger numbers of internally displaced. The conflict ended with
a peace process, but even after 16 years, of the three pillars, the Human rights and Humanitarian pillar
of the peace process has been the weakest link turning the TJ as a case of Transitional Injustice, justice
delayed justice denied. The excessively power-centric nature of post-conflict Nepali politics, politicization
of society including the divided victims’ groups, national human rights defenders, and members of the
Commissions further hindered the TJ process from moving forward. Extremely high numbers of complaints
the commissions, finally formed after long delays, have received because of long time-lag make the process
even more complicated now. Against this backdrop, this article is a critique on the present situation with
possible way forward for ultimately giving justice to the victims with a new politics of Healing and Hope and
thus take the peace process to its meaningful conclusion.

Key Words: Political transition, violent conflicts, peace building, truth seeking, accountability, healing and

hope, justice to victims.

“With the Peace Process, let the pain of the past, death and disappearance of innocent Nepalis, inspire leaders
to pursue a new politics of healing and hope. The new government should immediately establish Truth and
Reconciliation Commission (TRC) using the best national minds, going beyond party quota. Only such a new
politics and committed TRC can heal the wounds of past injustices and wipe the tears of those who have lost
loved ones, giving hope to all in the future”. Politics of healing and hope.!

Human Rights-Inalienable and Universal: In humanity’s constant striving for peace, progress, freedom,
and justice basic human rights are inalienable and universal. Beyond legal instruments and codes at national
and international levels, human rights are not just given by a government or a legal authority but much more
fundamental, derived from the essential nature of being human. This makes violation of the inalienable and
universal rights, for instance the right to life, under any pretext, politics, economics, religion, culture or
tradition, human wrong, their protection Human Rights. 2

Human Rights and Violent Conflicts: Human struggle for greater freedom from fear and want, dignity
and rights are often at the root of conflicts in societies, especially in transition from tradition to modernity,

*Former Permanent Representative to UN and Former Ambassador

! Kathmandu Post 30 April 2008
2 Simkhada, Shambhu Ram, “Human Rights Human Wrongs in the Scale of Human Conscience”, Routledge London, 2022

_’_
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authoritarianism to democracy.® But popular aspirations for change towards greater democracy, development
and human rights are the first casualties when society collectively is unable to pursue peaceful and positive
social transformation and conflicts take violent forms.

So, promotion and protection of human rights in societies in transition must address a dilemma; change in
traditional structures and behaviours in the exercise of political power and distribution of resources is not only
desirable but necessary. However, when actors responsible for the exercise of political power and distribution
of resources are unable or unwilling to reconcile with the popular desire and demand for peaceful change,
change itself becomes the point of contention and the process of change often violent and painful. *

Large scale human rights violations invariably take place during violent conflicts and genocide almost always
occurs during war.’ Continuing human rights violation is not only the consequence of conflicts, impunity and
lack of accountability are also warning signs of future conflicts. Long-drawn conflicts can destabilize the entire
regions and a global culture of human rights can be built only on the foundations of a culture of peace and
tolerance. Hence promotion and protection of human rights must go hand in hand with efforts towards conflict

prevention, mitigation, transformation, and peace building.°

Nepal’s Internal Conflict and Human Rights: Historically, Nepal has been a heaven for a few hardships
for most. In making it a decent home with dignity and rights for all like other societies Nepal has undergone
far-reaching changes, both peaceful and violent.

In the latest decade long violent conflict from 1996-2006 almost 17,000 Nepalis are believed to have died with
large number of enforced or involuntary disappearances and even larger numbers of internally displaced. In
addition to the loss of lives, tragedy of disappeared and destruction of individual properties and national infra-
structures, the socio-psychological impact of violence and atrocities on the simple, tolerant, and peace-loving

Nepalis was extremely traumatic.

To end this trauma of death and destruction, the warring sides in Nepal’s conflict came together in a peace
process. The initial 12 Point Understanding signed between the insurgents, Communist Party of Nepal Maoists
(CPNM) and the Seven Party Coalition (SPC) of mainstream democratic progressive political parties on
22 November 2005 and subsequently the Comprehensive Peace Accord (CPA) signed between the interim
government and the CPNM on 21 November 2006 stood on three pillars:

e Political - Inclusive Democracy and Restructuring of the State based on new Constitution drafted and
promulgated by an elected Constituent Assembly (CA)

e Military - integration and rehabilitation of Maoist combatants

e Humanitarian and Human Rights -Transitional Justice (TJ) through Truth and Reconciliation (TRC)
and the Commission for Investigation of Enforced Disappeared Persons (CIEDP)

3 See “Human Rights and Societies in Transition, Causes, Consequences and Responses” Ed. Shale Horowitz and Albrecht
Schnabel, United Nations University Press, Tokyo, 2004

4 For a perspective on the impact of violent conflict on democracy, development and enjoyment of human rights in Nepal See
Simkhada et al, Causes of Internal Conflicts and Means to Resolve Them Nepal A Case Study, PSIO Occasional Paper 3/2004,
Graduate Institute of International Studies, Geneva August 2004.

3 UN Action Plan to Prevent Genocide <http://www.preventgenocide.org> p. 2
¢ Causes of Internal Conflicts and Means to Resolve Them: Nepal a Case Study, op.cit p.1
B
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Transitional Justice: Transitional justice covers a range of processes that attempt to address the legacy of large-
scale past human rights violations, through ensuring accountability, justice, and reconciliation. Transitional
justice consists of both judicial and non-judicial processes, including dialogue and consultations, truth-seeking,
prosecutions, reparations, measures to prevent the recurrence of rights violations, and memorialization efforts.’
Knowing the truth, justice for the victims, reparations and forgiveness, reconciliation necessary for lasting
peace and non-recurrence of violence and serious human rights violations by ensuring accountability for
certain heinous crimes are the four essentials of a TJ process.

TJ in Nepal: The CPA under section 7, Human Rights, Fundamental Rights and Humanitarian Law, in sub
clause 7.1.3 said “Both sides...also agree to ensure rights of the victims of conflict and torture and the family of
disappeared persons to obtain relief”. Under section 8 Mechanism for Dispute Settlement and Implementation,
the CPA under sub clause 8.4 mentioned the formation of the TRC.

A more explicit mention of the victims of the conflict was made in the decisions of the meeting of the high-
level leaders of the SPC and the CPNM of 8 November 2006. In section IV management of victims of conflict,
clause one talked about “proper relief, honor and rehabilitation of the family members of the people who
were killed during the conflict and those who have been disabled by injury in this course”. Clause two made
provision for relief to the victimized family members of those who have been disappeared on the basis of report
presented by the investigation committee”. Clause four talked of “a high-level TRC to conduct investigation
about those who have committed serious violation of human rights at the time of the conflict and about those
who were involved in crime against humanity during the conflict and to create an environment for social
reconciliation”.® The Interim Constitution of 2007 made the CPA its integral part and hence the humanitarian
and human rights provisions in it.

Despite such provisions, even after 16 years TJ has been the weakest link in Nepal’s Peace process, making
it an exercise in transitional injustice. Victims’ groups are still clamoring for truth and justice. Parents are
dying to know what happened to their sons and daughters. Relatives still do not know the truth about their
disappeared loved ones.

For long successive governments could not take the process forward, pass legislation, establish the Commissions
asagreed and included in the Constitution, let alone moving towards ending impunity, establishing accountability,
reparations, and persecution. This transitional injustice lies at the heart of the gradual undermining of the
triumphs of the successful 2005/6 political transformation, increasing the Traumas of Transition responsible

for louder voices for course correction’

Slow Progress: After pressure from victims’ groups, national human rights defenders, and international
community, in 2013 political agreement was finally reached for an ordinance for the formation of the TRC.
The 2014 Act established the TRC and CIEDP with the mandates to “investigate the facts about those involved
in gross violations of HR and crimes against humanity during the course of the armed conflict and to create
an environment of reconciliation in the society”. Both documents specified that amnesties were inapplicable
for “serious crimes”. But human rights defenders, victims’ groups and sections of the international community

7 Ohchr.org

8 See Agreements and Understandings on Peace Negotiations of Nepal, Government of Nepal, Ministry of Peace and Reconciliation,
Singh Durbar, Kathmandu, Nepal January 2007

9 See Simkhada, Shambhu Ram, “Triumph and Trauma of Transition”, Sanrab Publications, Kathmandu 2021
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continue to argue that by failing to define such crimes, the act left open the possibility of granting amnesties for
gross violations of human rights. The act is also criticized as victims insensitive.

In its 2014 “anti-amnesty verdict” (Madhav Kumar Basnet v. the Government of Nepal), the Supreme Court
“directed the Government to ensure that any new laws unequivocally exclude the possibility of granting
amnesties for human rights violations”, and in 2015 struck down the amnesty provision included in the 2014
TRC Act as unconstitutional and contrary to international law. To date, however, the amnesty provisions
included in the TRC Act have not been amended to comply with the Supreme Court’s directives. Critics argue
that until that takes place, the TRC and CIEDP will continue to operate under legislation that serves the interests
of impunity.

Amidst continuing controversies and delays, the TRC and CIEDP were finally formed in 2015 as mandated by
the Act. Although it has been eight years since the Commissions were formed and two sets of office bearers
have served in them, the progress so far has been negligible.'

More recently, the government seems to be trying to move the TJ process forward. Draft legislation for
amending the acts were circulated widely and some victim groups seemed hopeful that this new initiative will
better facilitate their participation in the TJ process. However, the precise shape it will take remains unclear
and some victims’ groups are already expressing concerns, presenting significant amendments to the draft
legislation prepared by the government."

Roots of the Problem: Sustainable peace requires more than agreements between leaders, it requires institutions
and individuals that are worthy of trust, that respect human rights. In turn, these institutions require the
confidence of citizens who previously only had reasons to distrust state authorities. Only then is the recurrence
of violence less likely. To build the common ground of trust based on values and respect for the rights of others
as we expect others to respect our own, peace builders often start with truth seeking and TJ process.'? But the
process is extremely complicated.

First and foremost, traditional, or modern, oriental, or western, relation between political power and social
Justice has been the biggest dilemma of political wisdom and action. Power is the principal instrument of
politics, but justice is its end. The challenge of effective truth seeking, and TJ lies in the power-and state centric
nature of contemporary politics, whereas the biggest challenges of all transitional politics after struggles for
democratic changes need to focus on building a new political culture of norms and rules.

Of course, justice is also like beauty, depends on the eye of the beholder. One man’s terrorist may be
revolutionary fighter for others. The UN has not yet been able to agree on a universally acceptable definition of
terrorism. Human rights too have evolved from the traditional primacy of Civil and Political Rights (CPR) to
the Economic, Social and Cultural Rights (ESCR) and the Right to Development, with the understanding now
that all are universal and indivisible.

On justiciability, one is confronted with the dilemma, can citizens actually enjoy their basic human rights

19 The Kathmandu Post, 16 July 2021

'The draft legislation with proposed amendments were discussed in different fora including in the Human Rights Committee of
the Nepal Bar Association on 22 July 2022 but since then is caught in the political uncertainty.

12 Challenging the Conventional, Can Truth Commissions Strengthen the Peace Processes? Report of the symposium organized by
the International Canter for Transitional Justice and the Kofi Annan Foundation, November 2013
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when stipulated in the constitutions or do they depend more on the political will of leaders and economic
and governance capabilities of States? As the very name suggests, its transitional nature places TJ beyond
the normal jurisprudence or even Common civil or customary law system. This makes the interface between
political settlement and legal conformity significant.

TJ must also be seen in the socio-cultural context. Terms like genocide, war crimes, crimes against humanity,
while important and codified in international human rights and humanitarian law, do not necessarily invoke the
same emotions in societies with little experiences of such horrendous crimes in scales experienced in Europe
during the two world wars or perhaps some other wars and foreign occupations elsewhere.

Why do such crimes keep repeating in many places again and again while the international community vows
repeatedly “Never again”? To what extent can truth seeking, acknowledgement of wrongs and remorse and forget
and forgive within a culture of tolerance help achieve the goals of ending impunity, ensuring accountability vis

a vis the need of criminal prosecution ultimately justice and reparations to victims and non-recurrence?

Non-recurrence of heinous crimes of HR violations must not ignore non-recurrence of violent conflicts and
keeping the peace. So, the problem of TJ is in fact the problem of democratic society, nation building, and
transition management based on the rule of law and hence also the problem of peace building and democratic
transition.

These complications are further exacerbated in Nepal by several factors. First, the CPA was a compromise
between the CPNM and the SPC. But the Maoist side has been much more effective in convincing (alluring) the
SPC to accept its agendas as the mainstream national agenda, including in delaying the TJ process and hence
avoid accountability for their share of the HR violations during the insurgency they initiated? Additionally,
their interests converge with those of other key actors, namely the security forces and the dominant faction of
the Nepali Congress party in power during most of the decade long Maoist insurgency.

As part of the political transition spearheaded first by other political parties and the Maoists in the latest case,
Nepal is undergoing more than one transition at the same time. From predominantly rural peasantry to urban
trading/industrial society, tradition to modernity, divine right to democracy, centralized Hindu monarchy to
secular federal republic and isolation to integration into the global system, these transitions are so far reaching
that other societies have taken generations to manage. How does a society confused and struggling to manage
such far reaching transition, divided on basic values within, successfully apply international rules, norms, and
standards?

In this far-reaching transition, the Maoists have been skillful not only in convincing the others to adopt their own
socio-political agendas but also using the fragile power equation among the main parties in their advantage. So,
all sides hope that the relatively small number of victims would die, forget, or can be ignored with no major
political cost. In such a situation, where is the pressure, urgency or incentive to be sensitive to the wounds and
tears of the victims? Ubiquitous external demands using the TJ process as a Damocles sword over the head of

key actors makes Nepal’s TJ process extra challenging.

Highly politicized nature of Nepali society including the divided victims’ groups, national human rights
defenders, and members of the Commissions further exposes the TJ process to further complications. Extremely
high number of complaints the Commissions have received because of long time-lag make the process even
more complicated now. Often TJ and peace building exercises can also create their own vested interests as

_F_
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sources of “project funds, livelihoods or bargaining chip” contributing to prolong the whole transition.

Moving Forward: Only a new politics of healing and hope, serving the cause of human rights and TJ can take
the peace process to its meaningful conclusion, ending the seemingly never-ending trauma of Nepal’s political
transition. Amending the Act to fulfill the directive of the Supreme Court and creating credible Commissions
composed of well-known individuals (Bishop Tutu in South Africa for example), can raise the confidence
level, rally all sides towards a just and fair settlement, helping not only move the TJ process forward but also
help take the peace process to its meaningful conclusion. Only united voice of the Victims, national human
rights defenders, international community and sensitive and concerned intellectuals truly serious about healing
the wounds of the past and wiping the tears of those most affected by violent conflict collectively can reawaken
the political leadership that only satisfactorily ending the current state of transitional injustice can take the

peace process to its logical conclusion and hence help move the TJ process forward.

Conclusion

There is no perfect TJ process ever anywhere. Just like any other human endeavor it is a set of compromises
with certain minimum national legal obligations, international norms, and standards.

Taking the peace process to its meaningful conclusion by giving justice to the victims is primarily a political
responsibility, test of moral courage and strength of a political leadership to own up to its actions of the past
and their consequences, both Triumph and Trauma all major political changes invariably bring. Major political
questions always demand political solutions with technical/legal expertise and institutions facilitating in a just
and fair solution so that society collectively can reconcile with the past, create a solid present as a foundation
on which to build a bright future for all. This is possible only with a leadership of wisdom and courage truly
committed to healing the wounds of the past by wiping away the tears of those most affected by past injustices
and violence during the years of insurgency. Thus, only a new politics of Healing and Hope can end the current
transitional injustice essential for institutionalizing the Triumphs and minimizing the Traumas of Nepal’s
seemingly never-ending political Transition.

Preferably a single TRC of best national minds, motivated solely by the commitment to take the TJ process
forward and taking the peace process to its meaningful conclusion, with topmost priority to justice for the
victims, establishing accountability and ending impunity can convince the political leaders to allow an
impartial process of truth seeking, accepting responsibility of wrong doing when proven and be prepared to
seek forgiveness or provide reparations rather than remain in denial and hence vulnerable to internal criticism
and external pressure. Such a Commission can also convince victims’ groups and international community
“justice delayed is justice denied” and hence the importance of moving the process forward as expeditiously
as possible even with certain compromises, rather than continuing the current case of transitional injustice
indefinitely.
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Nepal’s Transitional Justice: Reality and Way Forward

# Khimlal Devkota®

ABSTRACT:

This article focuses on the reality of Nepal’s transitional justice and the strategy to be adopted. While
preparing this article, emphasis has been placed on the need to conclude the transitional justice based on
the uniqueness of the Nepali conflict, the originality of the Nepali peace process and the state of consensus.
While preparing this article, it has been emphasized that the foundations of the Nepali peace process, efforts
to complete the work of the peace process and the spirit and spirit of the interim constitution of Nepal, the
comprehensive peace accord (CPA) and the constitution issued by the Constituent Assembly should be given
priority. Since Nepal’s peace process has ended on a win-win basis, it has been tried to make it clear that the
example of other countries and the so-called international standards are not applicable. An attempt has been
made to discuss the theoretical foundations of transitional justice; practices adopted globally. Due to the fact
that the four pillars of transitional justice such as investigation of truth, reparation, institutional reform and
prosecution of heinous crimes could not be properly balanced, Nepal’s peace process based on long-term
experience and due to the nature of both conflict and peace in Nepal is fundamental rather than imposing
international standards more than necessary. Based on the conclusion of the article, it should be solved. It
is also believed that the conclusion of this article will help to maintain consistency in the interpretation of
transitional justice and bring transitional justice to a logical conclusion.

Key words: Transitional justice, peace agreement, win-win position, international standards.

Introduction

The term Transitional Justice is considered “Transitional justice refers to how societies respond to the legacies
of massive and serious human rights violations. It asks some of the most difficult questions in law, politics, and
the social sciences and grapples with innumerable dilemmas. Above all, transitional justice is about victims”!
by ICTJ. Similarly, the United Nations Office of the High Commission says “Transitional justice is a way to
address past human rights violations so that nations and their people can move forward towards sustainable
peace and reconciliation. It refers to four specific areas of judicial and non-judicial activities that are often used
when countries move from autocratic rule to democracy or from armed conflict to peace:

1) truth-seeking

2) prosecutions

3) reparations to victims
4) institutional reform?

*Senior Advocate, Member of the Constituent Assembly.
! What Is Transitional Justice? International Center for Transitional Justice (ictj.org)

2 Microsoft Word - What is transitional justice.doc (ohchr.org)
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Exactly, the word transition refers to the particular situation in which the existing situation has collapsed and
the new has not been shaped up. In the middle of the situation how to tackle the situations and incidences
is a big challenge faced by the countries and major stakeholders. There is a common understanding that the
Countries in transition often face a legacy of large-scale human rights abuses that cannot be fully addressed
by existing judicial and non-judicial structures. In such situations, most countries adopted forget and forgive.
However, others are in favor of instead forgetting the past, many countries have used transitional justice
mechanisms to seek the truth, pursue accountability, provide reparations to victims, serve justice, and take steps
toward national reconciliation. Nepal is on this path according to the Comprehensive Peace Accord. Therefore,
Transitional Justice Mechanisms have been set up in the name of the Truth and Reconciliation Commission and
Commission of enforced disappearance. This article tries to recap the functioning and challenges faced by the
mechanisms with national and international examples.

Background Information

Nepal is a country that passes through a decade-long arm conflict. The aim was to establish a people’s
republican state. After the signing of the Comprehensive Peace Accord (CPA) between the Government of
Nepal (GoN) and the Communist Party of Nepal (Maoist) in November 2006, the People’s war in Nepal
formally came to an end. Honoring the desire of the Nepalese people for democracy and self-governance,
the international community accepted their request for assistance in the country’s peace process, sending the
United Nations Mission in Nepal (UNMIN), a political mission, to Nepal as a reliable international agency.
Rebellion, the Maoist have constantly demanded a reliable international agency. With the help of UNMIN and
other members of the international community, Nepal gave way to monitoring and management of arms and
armies, management and integration of arms and armies. Both parties agreed to decide the fate of the monarchy
by 1st meeting of the Constituent Assembly the then CA ended the 240-year-old monarchy with a peaceful exit
and brought Maoists into constructive talks. Since then, Nepal has come a long way, from addressing gender
rights, including the rights of the LGBTQ community, to ensuring the equal participation of minority groups
in the political process. However, Nepal still has not been able to conclude its peace process and complete its
transition into a stable democracy, for it has become lost in the politics of transitional justice. Now the TJ task
is considered a remaining task of the peace process.

Reality of the Nepali Peace process
1. Home Grown Peace Process: The reality of the Nepalese conflict and peace process is that in the
beginning, all political parties and all the mechanisms of the state were united against the Maoists. On
this basis, Maoists were declared terrorists. An order was also given to shoot as soon as Maoists were
found guilty. The army was also mobilized in the case of Maoists being made criminals and maintaining
law and order. After all these efforts failed, greed arose in the reign of King Gyanendra, and the country
was forced to suffer the direct rule of the king and the dissolution of the parliament due to the palace
massacre. At this point, the Nepali peace process started. The parties that had been fighting each other
for ten years left the side of the king and were ready to support the Maoists, and the Maoists agreed to
the declaration of the republic and the election of the Constituent Assembly through an urban uprising.
After this agreement, known as the Twelve Wood Agreement, all the political powers started a movement
against the king’s autocracy. Finally, Maoists and other parties agreed to end the monarchy and declare
a republic. This agreement is an important document between fellow travelers. Such an example cannot
be seen in the world. This is Nepali originality. After Gyanendra took the power to represent the state
and wage war against the Maoists, the Maoists and other parties, who were the representatives of the
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state, turned to the rebel camp, but there was no peace agreement with the king. It happened between the
Maoists and other parties against the king. Forgetting this reality, the Nepali peace process can neither
be understood nor resolved. Therefore, it is necessary to first accept the originality of the Nepali peace
process, only then can the peace process be brought to a logical conclusion.

2. Setup and functioning of TJCs: During the time of setting up the commissions, the Nepal office of

the High Commission of Human Rights published some materials in the name of Key principles to
guide the establishment and functioning of transitional justice mechanisms. They have mentioned as the
commissions have to take Decisions on how to deal with past human rights violations should be based
on extensive consultations with broad sectors of society, including victim groups. Similarly, there must
be Political commitment and institutional engagement by all parties to the conflict as a pre-condition
for the successful use of transitional justice mechanisms. The selection and design of transitional justice
mechanisms should respond to the particular country’s context - there is no “model” transitional justice
strategy.’ In principle, transitional justice is a form of justice that offers breathing space for communities
that have gone through destructive violence to review their difficult past, recover from it, and move
forward despite the horrors they have witnessed and atrocities committed against them. Transitional
justice, in this case, is not a desired form of justice, but it provides communities, who have seen nothing
for a long time but suffering, with some closure to come to terms with the past.
A success story on transitional Justice in South Africa conducted a truth and reconciliation process
by hearing testimonies from victims, perpetrators, and witnesses. Sierra Leonean TRC also collected
testimonies from victims and ex-combatants from all sides involved in the war. Unlike South Africa,
however, Sierra Leone had a special court to try war crimes suspects who were either Sierra Leonean
citizens or aliens involved in the war. In the Rwandan situation, a traditional justice system was
introduced alongside the regular court system and the International Criminal Tribunal for Rwanda to
speed up the trials of the genocide suspects.* South Africa moved from a political system concerned
with racial polarization and economic inequality to a nation concerned with truth and reconciliation.
However, in the current political environment-based on patronage and lack of accountability, and
dishonesty and corruption as political capital-fractious racial relations and hopelessness reign supreme.
This situation poses a serious threat to the contribution made by the TRC in advancing constitutional
democracy in South Africa.’

3. Lesson to be learned: With based on international experiences, Nepal has established the TJCs
Mechanisms. In fact, the Government of Nepal wanted to establish the commission through an executive
order in 2006. The Supreme Court of Nepal issued an order to the government of Nepal to establish
the commission through the act passed by parliament. Then appointed commissioners failed to take
in charge. A number of times tried to pass the bill again fail. One ordinance failed due to a change of
government. Finally, in an ordinance issued during Khilraj Government then in February 2015, eight
long years after the signing of the CPA, the GoN established TRC and CIDP as transitional justice
mechanisms (TJCs) first time for two years term with a mandate to find the truth about the gross
violations of human rights that occurred during the period of Maoist Peoples war, from 1996 to 2006.

3 Microsoft Word - What is transitional justice.doc (ohchr.org)

* Major African Transitional Justice Mechanisms: Lessons for South Sudanese Government and Civil Society-PaanLuel W&l
Media Ltd -South Sudan (paanluelwel.com)

5 Transitional Justice in_South Africa.pdf
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The commissions were further tasked with the responsibility to provide recommendations for legal
actions where necessary and to create an environment necessary to promote sustainable peace and
reconciliation among the conflicting parties. However, contradicting its own document, right after the
formation of Nepal’s transitional justice mechanisms, they came under fire for not meeting international
standards. The Office of the High Commission for Human Rights stated that the UN would not be able
to support Nepal’s transitional justice mechanisms in its present legal structure. The misunderstanding
and isolation between Nepal and the international community concerning transitional justice procedures
started escalating, without adequate efforts from either side to find common ground. At the same
time, Supreme Court entered into this issue by issuing mandamus with the order of ultra-virus of core
provision of the law. The court verdict clearly said there is no chance of reconciliation in the cases
of killing, torture, disappearances, and Rape. The chance of reconciliation is in minor cases with the
consent of victims. The government of Nepal tried to review the judgment however the supreme court
refused to review it. Now Government of Nepal is compelled to amend of law as per the verdict of the
supreme court. Then the commissions were jobless. Next commissions set up with the commitment
of amendment of the law again failed to complete. Both commissions complete their tenure with the
incomplete task. The international community has a legitimate concern that the civil war victims get
the justice they deserve. It is true that bringing the perpetrators of gross violations of human rights to
justice will discourage the recurrence of such mass atrocities in the future. However, from Nepal’s point
of view, taking the uniqueness of its peace process and its sensitivity into consideration, applying all
the international human rights laws to its wartime record may jeopardize the overall peace process. This
will motivate many individuals who have already recovered from wartime mentalities to get involved
in violent activities again to protect themselves. Any such incidents at the macro level will push the
country into chaos, making sustainable peace even harder to achieve. On the other hand, this may not
even provide justice to victims from the conflict era.

4. Problems with proper balance Nepal has agreed upon establishing the Transitional Justice mechanisms
for truth-seeking and reconciliation based on that. The TJ has four pillars truth, reparation, prosecution,
and nonrecurrent or institutional reform. Unfortunately, due to a lack of proper balance, only the
prosecution has been highlighted from one side and amnesty from another side. These two extreme
positions prolonged the process. The justice part is important for all but based on truth. The challenge of
truth-seeking is faced by all. It should be left up to war victims to define what justice means for them.
Unlike many human rights activists, who have spent all their energy advocating for prosecutions, most
victim groups have stated that they are more interested in reparations, employment, and ways to restart
their lives so that they can forgive, forget, and move ahead. Therefore, there should be enormous efforts
in assisting with reconciliation through reparations where possible. Instead of assuming what victims
want, there should be efforts to start a dialogue with them to recognize their needs and preferences. The
international community’s attempt to pressure Nepal’s transitional justice process to abide by all
international laws of human rights without measuring the negative impacts it will have on the country’s
peace process, and without considering what the victims want, has created confusion in Nepal. For
sixteen years the issue of TJs still remains. The government of Nepal and International Communities
are heavily engaged with millions of dollars. However, the product is zero. It is high time to review
the past and create a conducive environment to resolve the issue. The inability of the international
community and Nepal to work together on the country’s transitional justice process has already proven
counterproductive. For instance, Nepal’s TJCs have thus far registered around 63,000 complaints from
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conflict victims. However, due to a lack of sufficient funds, Nepal’s TICs are already struggling to
start investigating those files. Furthermore, due to the lack of political consensus in the country, the
legislature is again failed to pass new amendment laws necessary for transitional justice procedures. If
the international community and Nepal had worked together with due respect and recognition of the
domestication of TJs standards and its impact, it would not only have assisted Nepal’s TJIC’s homegrown
process and by unique nature of peacebuilding but also would have pressured all political parties to
stand together in building the national political consensus needed for transitional justice.

. Reconciliation with stakeholders first: The issue of TJs is not the only issue of victims and
perpetrators. If so, reconciliation also is not sufficient for confining with them. The most active players
of the TJs are local and international Communities. At first, the process of proper understanding and
reconciliation must be among them. The most active players are divided then the issue has been divided.
The understanding is also divided badly. Truth has to be collected first. For truth seeking all initiatives
has to be dedicated. Truth is the most important evidence which is mainly under the control of the major
stakeholders. They must be assured that by telling the truth they will rather reward but not punish.
From the perspective of both the international community and Nepal, it is important to ensure that
international crimes of magnitude like the one during the civil war era will not repeat. To prevent
the recurrence of such events, it is vital that institutional reform is a must. Similarly, Nepal develops
mechanisms to properly implement international human rights laws like the Convention Against
Torture, and other necessary human rights conventions. This will send a strong message to any possible
perpetrators that Nepal is committed to holding individuals accountable for harming human dignity
and Nepal has international obligations to do so. This would help to prevent the recurrence of such
mass atrocities in the future. However, for achieving this goal as well, it is crucial that the international
community and Nepal work side by side. The international community will lose leverage to influence
Nepal in adopting those necessary human rights laws if it only tries to isolate Nepal, rather than finding
ways to work together.

. The “win & win” model of peace process: The unique feature of Nepal’s conflict is political. There
is no winner no loser but both warring parties were in a win-win position. So, the formula of TJ has
unapplauding the same. Instead of win-win, some of them are keenly interested to apply different
models of conflict and different modes of compromise. The first and foremost condition to succeed
in the TJ process is must be recognizing the basic condition of Nepal. The major stakeholders of the
Nepali peace process are the Political parties, Civil Societies, and International Communities. They
are in different understanding and priorities. Common understanding and priorities have to be made
among all stakeholders to succeed in the TJ. Some of the recent events concerning Nepal’s transitional
justice process seem very counterproductive to the peace process. Political actors in Nepal have used
transitional justice issues as a bargaining chip for the making and breaking of governments. Some
international actors have already tried to use Nepal’s transitional justice measures as a way to blackmail
Nepal for enforcing their interests. Also, some human rights organizations and other interest groups are
purposefully trying to prolong Nepal’s transitional justice process so that they can continue to harvest
dollars and benefit from the situation. Any such measures to paralyze Nepal’s transitional justice process
threaten Nepal’s peace process and its experiment with democracy. If the experiment of democracy fails
in Nepal, the opponents of democracy will use Nepal as a case study to argue why democracy can wait
in certain parts of the world. The West will lose its legitimacy to promote democracy in other regions.
Meanwhile, the long struggle of the Nepalese people for democracy and prosperity will go in vain.
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7. International Experiences: If we went through the South African experiences, we can find the
interface between participation and political trust is significant in promoting or preventing the capacities
to implement and sustain complex institutions that are supposed to engender a sustainable memory
culture. The institutional memory and culture of oppression and hatred in South Africa call for the
enhancement of structures that deal with the promotion of racial pluralism rather than further regulation
or policies. Such an approach calls for renewed attention and action to embody a sustainable memory
culture in contemporary South Africa® Let us see the Colombian experiences. Colombia is the first
transitional justice system that can judge and sanction both sides of the conflict. It is the first to achieve
an integral equilibrium of a negotiated end to a conflict with a bilateral definitive ceasefire, aligned with
restorative justice, ample truth-telling mechanisms, and reparations’ Kenya has special experiences
with special involvement in international organizations. One of the organizations is ICJ. ICJ Kenya is
one of the organizations involved in the Kenya Transitional Justice Network and works in partnership
with many organizations on Transitional Justice initiatives on issues that include reparations, Special
Tribunals, and other matters surrounding reconciliation.? In the past, many countries in Latin America
and Sub-Sahara Africa such as Argentina, Rwanda, and South Africa where mass atrocities, gross
human rights violations, and/or tumultuous transition into democracy occurred have all various
ranges of transitional justice.® The Indigenous peoples of Canada have long struggled to gain access to
basic human rights, such as clean water, as well as public services, goods, and institutions. The Truth
and Reconciliation Commission’s findings highlight the sad realities of the Indigenous peoples and
offer sound guidance for those seeking to move beyond past human rights violations. In its findings,
the TRC details the excruciatingly painful accounts of the survivors and provides one of the most
comprehensive contemporary frameworks for reconciliation. The 94 recommendations force academic
institutions, public authorities and public institutions, and governments to contend with, and confront
their, internalized systemic racism.10 Sri Lanka has a rich, but problematic, history with commissions
of inquiries. There have been countless commissions of inquiry made possible through the Presidential
Commissions of Inquiry Act, of 1948. We also have examples of amnesties and apologies in El Salvador
and other countries that have experienced mass human rights violations. As a consequence, almost all
of the various transitional justice tools have been deployed throughout the globe. With all international
examples, most of the commissions are homegrown. They do have their own modalities and functioning
styles. Another important fact is that there is no more international standard. Nepal should have its own
model and functional style. International experiences can borrow the lessons and best practices can be
adopted but cannot be replicated.

Challenges

Nepal’s peace process is still unfinished. After 16 years of the Comprehensive Peace Accord signed by the then
Government of Nepal and Rebellion. Based on the signed CPA the election of the Constituent Assembly has been
held in 2008. Declaration of Republic was also made according to the Interim Constitution. New Constitution
has been drafted and promulgated by the elected Constituent Assembly in 2015. It is in the implementation
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process. State restructuring also has been made with federalism. The Arms management and Army integration
also have been completed. The then Rebellion leaders became prime ministers and ministers a number of
times. However, the remaining task of the peace process is still unfinished. Truth has not been established.
Disappeared person’s where about are still unanswered. Reparation has been provided as per the spirit of
Transitional Justice. The issue of impunity is still in question. The part of reconciliation is formally undone
however in practice it has been already settled. More than sixty-five thousand cases have been registered in
the commissions. The settlement of the registered cases is a huge challenge to the peace process. Similarly,
a number of cases are in regular court. Some of the cases are still under consideration of the court and others
are disposed but implementation is in waiting. Incidents of transitional periods are also filed in court under the
criminal justice system. Some of the leaders are warranted and others are in a difficult position to comply with
the court verdict. These are the challenges faced by the political leadership.

Way forward

Nepal’s peace process is unique. Most of the power centers wanted to try it in many ways. due to this reason,
the remaining task of the peace process still discussing and debating not in the interest of the victims but in the
name of the victims. Therefore, all the prolonged strategies have to be stopped now and resume peace makers’
narratives rather than peace spoilers. By recognizing its homegrown process and nature try to be truth-seeking
and reconcile with each other. For that Nepal needs to prioritize the issues. Truth is first then matters can be
divided into reparation and prosecution broadly into two parts. After finishing it focuses on institutional reform
for the guarantee of nonrecurrent in the future. Amendment of the bill is a must however the absence of an
amendment bill is not a big problem. There is no problem with truth-seeking. Reparation has been mentioned
in the existing law. Reparation can be recommended through the existing act. If the amount is a problem that is
not created by the act but by the rule. Rules can be amended by the cabinet at any time. Interim reparation also
can be recommended at any stage. Only recommending amnesty, reconciliation, and prosecution is a problem.
That can be only after truth-seeking. Truth-seeking through proper investigation is no barrier to the existing
law. In the Nepal case, most of the cases have been already reconciled as a self-reconciliation process. For self-
reconciliation, there is no need for investigation.

Conclusion and Recommendation

It is a reality that transitional justice has not been completed on time. When digging the reason behind it, some
unpleasant facts are found. Consensus model was adopted in politics when the interim constitution was issued,
but as a result of the Constituent Assembly elections, the then rebel CPN (Maoist) was established as the largest
party, after which the consensual model was revised and changed to a democratic model. However, neither the
constitution was made in time, nor was it possible to complete the tasks of the peace process including justice
during the transitional period. Another important reason is that after gaining the power to make the peace
process a means of gaining power, it was used to sustain it, and no attention was paid to its solution. Bargaining
has happened many times, especially to the rebel side. Instead of taking the peace process as the work and
responsibility of the state, it became more of a task to impose it as the responsibility of the rebels. It is your
responsibility to identify these and similar problems and solve them. This task of transitional justice will be
completed only by keeping this workload at the center. It is important to keep in mind that the mechanisms of
the transition period will be technical work based on political intent. On the other hand, the mechanisms until
today either started doing political work or failed to gain the good faith of the political leadership, or failed to
understand the purpose of the technical side, i.e. they tried to hold their jobs and prolong their lives. Work on
such an important and serious matter was not started seriously and no action plan was developed to complete it
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seriously. The country was worried that one side would be able to complete this work and the other would not
be able to do it. A national consensus could not be reached that it should be reached in a logical conclusion, this
is the problem until today. If this problem is solved, it is necessary to carry out the promised work of justice in
the transitional period with a proper action plan and with seriousness.

Finally, while completing the work of transitional justice, it is an important task to explore the truth of the past
events on the basis of which compensation can be given to the victims. Action can also be recommended for
heinous crimes. But the most important task is to find ways to prevent such incidents from happening again in
the future. After completing this work, it is important to ensure that such incidents will not be repeated in the
future. Therefore, it is the responsibility of the implementers of transitional justice, its resolvers and the parties
to the dispute to ensure that it does not happen again in the future. The same applies to victims. Transitional
justice does not allow the victims to wander in search of reparation. It is also important to be aware of the fact
that business is run in the name of seeking reparation and the victims are always wandering around in search
of this, and that they will do nothing but lead to another conflict.
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International Humanitarian Law: Governing the Situation of Missing

& Krishna Chalise®
Abstract

The missing or disappearance is a humanitarian consequence of armed conflict. Disasters and migration
also result in the missing. Family members of a missing person live in limbo, unable to mourn, and in the
absence of definite knowledge of fate and whereabouts, constantly tormented by hope. Many spend years, and
their life savings, searching fruitlessly for their relatives. Missing is the result of violations of international
humanitarian and human rights law. This article explains in details how the situation of missing is governed
by international humanitarian law (IHL) both treaty law and customary law. It makes reference to key human
rights instruments related to the missing as well. The primary need of families of missing persons is the Right
to Know. The International Convention for the Protection of All Persons from Enforced Disappearance and
the UN Security Council Resolution 2474 (2019) on missing persons in armed conflict are the latest two
measures to deal with the situation of missing.

Key Words: International humanitarian law, international human rights law, missing, disappearance,
customary IHL, Geneva conventions and their additional protocols.

Introduction

Every day, people go missing amidst conflict and violence, or on the paths of exile, displacement or migration.
Meanwhile, those whose loved ones went missing in the past continue to live with their pain, unable to heal.
Long after the wars or disasters are over, the wounded have been cared for and the new have been homes built
upon the ruins of the old ones, the suffering of people whose loved ones are missing lingers on, the last open
wound.!

A person might have gone missing as a result of armed conflict, human rights abuses, disasters, organized crime,
irregular migration and other causes.> However, this article has taken into consideration only the situation of
armed conflict — both international and non-international - which results in missing or disappearance as one of
the humanitarian consequences of the conflict. While the international humanitarian law (IHL) instruments use
the term missing, the international human rights law (IHRL) instruments use the term disappearance.

In armed conflict, many people go missing, causing anguish and uncertainty for their families. People have
the right to know what happened to their missing relatives. Governments, the military authorities and armed

*IHL Expert

! Vincent Bernard, The disappeared and their families: When suffering is mixed with hope, International Review of the Red
Cross,Vol. 99, No. 905, p. 475.

2 International Commission on Missing Persons, ICMP works with governments, civil society organizations, justice institutions,
international organizations and others throughout the world to address the issue of people who have gone missing as a result of
armed conflict, human rights abuses, disasters, organized crime, irregular migration and other causes, available at https:/www.

icmp.int/about-us/.
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groups have an obligation to provide information and assist efforts to put families back together.> Both civilians
and combatants go missing in armed conflicts. The fate of soldiers on the battlefield or in captivity may be
unknown. Families separated by the conflict may face the anguish of not knowing what happened to their loved
ones. Such families often face the pain of ongoing uncertainty and are unable to grieve.

Let us look at how the terms missing and disappearance have been defined. Article 7 of the Rome Statute of the
International Criminal Court (ICC) includes “enforced disappearance of persons” as crime against humanity.
According to the ICC, “enforced disappearance of persons” means the arrest, detention or abduction of persons
by, or with the authorization, support or acquiescence of, a State or a political organization, followed by a refusal
to acknowledge that deprivation of freedom or to give information on the fate or whereabouts of those persons,
with the intention of removing them from the protection of the law for a prolonged period of time.* The article 2
of the 2006 International Convention for the Protection of All Persons from Enforced Disappearance (ICPPED)
defines enforced disappearance, which is very similar to the ICC’s definition, as- “enforced disappearance”
is considered to be the arrest, detention, abduction or any other form of deprivation of liberty by agents of the
State or by persons or groups of persons acting with the authorization, support or acquiescence of the State,
followed by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts
of the disappeared person, which place such a person outside the protection of the law.’ The article 3 of the
same convention says “Each State Party shall take appropriate measures to investigate acts defined in article
2 committed by persons or groups of persons acting without the authorization, support or acquiescence of the
State and to bring those responsible to justice”. Here, the International Committee of the Red Cross (ICRC)
defines the term missing in a wider sese. It does not have to be necessarily an enforced one. The “missing
persons” are all those whose whereabouts are unknown to their families or, based on reliable information, who

are reported missing as a consequence of armed conflict, internal violence or internal disturbances”.®

Now let us look how the term IHL is defined. The international humanitarian law is a set of rules that seek to
limit the humanitarian consequences of armed conflicts. It is also known as law of armed conflict or the law
of war (jus in bello).” The IHL protects people not taking part in hostilities and those who are no longer taking
part. The IHL includes those rules of international law which establishes minimum standards of humanity that
must be respected in any situation of armed conflict- be it international or non-international. The 1949 Geneva
Conventions and their Additional Protocols are key instruments of IHL which regulates the conduct of armed
conflict and seeks to mitigate sufferings. The Geneva Conventions have been ratified by all States and are
universally applicable. The First Geneva Convention protects wounded and sick soldiers on land during war.
The Second Geneva Convention protects wounded, sick and shipwrecked military personnel at sea during war.
The Third Geneva Convention applies to prisoners of war. The Fourth Geneva Convention protects civilians,
including those in occupied territory. Since 1949 three Protocols have been added to the Geneva Conventions.

3 Missing persons and international humanitarian law available at https://www.icrc.org/en/war-and-law/protected-persons/
missing-persons.

4 The Rome Statute of the International Criminal Court, article 7.2.(i) Crime Against Humanity.

> OHCHR, International Convention for the Protection of All Persons from Enforced Disappearance (ICPPED), available at:
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-all-persons-enforced.

% ICRC, Accompanying the Families of Missing Persons: A Practical Handbook, Geneva, 2013, P. 16., available at: https:/www.
icrc.org/en/publication/4110-accompanying-families-missing-persons-practical-handbook.

7 Nils Melzer, International humanitarian law: A Comprehensive Introduction, ICRC, 2016, P. 17.
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Additional Protocol I of 1977 relates to the protection of victims of international armed conflicts. Additional
Protocol II covers the protection of victims of non-international armed conflicts. Additional Protocol III of
2005 created a new protective emblem, the red crystal, alongside the existing red cross and red crescent. [HL
also includes a series of other treaties relating to specific weapons, protected persons and objects. In addition to
treaty law, there is a considerable body of customary international humanitarian law (CIHL).?

International humanitarian law and other legal regimes - primarily human rights and refugee law- are
complementary in armed conflicts. They are, however, distinct and separate, especially IHL (jus in bello)
which regulates the way war is conducted and “jus ad bellum”, which covers the reasons for war. Human rights
and refugee law overlap with IHL. Both IHL and IHRL aim to protect the life, health and dignity of human
beings. Whereas IHL applies only in times of armed conflict, human rights law applies at all times, in peace
and in war. The ICRC has a mandate of guardianship under the Geneva Conventions and the statute of the
International Red Cross and Red Crescent Movement to promote respect and application of THL. °

International humanitarian law and international human rights law obliges parties to a conflict to take measures
to ensure that people are not disappeared in an armed conflict. In case of disappearance, the parties are required
to take all possible measures to ensure their fate is known and their families informed. Measures can be taken
during a conflict to prevent disappearance. The pain caused by such events is personal, often hidden. But whole
communities suffer if the breadwinners disappear and families are left to fend for themselves. '°

The 2006 International Convention for the Protection of All Persons from Enforced Disappearance is the first
universal treaty regulating the issues of disappearance and includes specific obligations for States Parties in
terms of prevention, clarification and accountability.!! In order to ensure that IHL is fully applied and respected
during armed conflicts, States have the responsibility to adopt the relevant measures at the domestic level,
including in peacetime. Article 1 common to the four Geneva Conventions requires States Parties to ‘respect
and to ensure respect for the present Convention in all circumstances.’

This article is divided into five parts-introduction, methodology, impact of missing, new developments on
missing and related instruments; and conclusion. The introduction section covers the definition and features of
the terms missing and international humanitarian law. The section on impact of the missing presents multiple
difficulties faced by missing people and their family members. The section on missing and related instruments
presents international efforts made to address the issue of the missing. It also covers treaty laws and customary
IHL applicable in the situation of international and non-international armed conflict.

The Methods and Data
The article is mainly exploratory and qualitative. International publications on missing and disappearance
including relevant treaties, customary laws, declarations and resolutions have been widely consulted. Websites

8 Jean-Marie Henckaerts and Louise Doswald-Beck, ICRC’s study on customary IHL: Customary International Humanitarian
Law, Volume I: Rules, ICRC, Cambridge University Press, 2005, available at http://www.icrc.org/customary-ihl/eng/docs/home.

° Statutes and Rules of Procedure of the International Red Cross and Red Crescent Movement, available at: https://www.icrc.org/
en/publication/0911-statutes-and-rules-procedure-international-red-cross-and-red-crescent-movement, P. 9-11.

1"Missing persons and international humanitarian law, available at: https:/www.icrc.org/en/document/protected-persons/miss

Ing-persons.

' ICPPED, available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protec-

tion-all-persons-enforced.
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of the international organizations working in the field of missing proved a good source of information.
The publications of the Commission of Investigation on Enforced Disappeared Persons (CIEDP) were also
consulted for the same. The scope of the article is limited on international instruments that govern the missing.
While doing so, it has considered primarily the IHL and then key IHRL instruments and measures having a
bearing with THL. It does not intend to deal with specific national laws.

The Impact of Missing

The suffering of those who do not know what happened to their loved ones remains one of the least visible
humanitarian problems. Worse, these families’ needs are often ignored, exploited or even swept under the rug
for political ends: whether the fate of the missing will be resolved is determined by those acting in the name of
the “greater good” for reconciliation, or its opposite, becoming a pretext to fuel a climate of fear and revenge. 2

So, too, is that of their families: living in limbo, unable to mourn, and in the absence of definite knowledge of
fate and whereabouts, constantly tormented by hope — a secret prison, a new life in a foreign land, anything but
the finality of death. Many spend years, and their life savings, searching fruitlessly for their relatives. Besides
the emotional suffering, this can be financially crippling. It is often the case that it is the breadwinner who has
gone missing, leaving wives and mothers impoverished and in need. In administrative terms, the situation can
be something of a nightmare. In some countries, families have to wait for years before their missing relative
is officially declared dead or absent. This interval can seem an eternity for family members, whose lives stand
still, so to speak: they are unable to sell property, remarry, or even go through funeral rites.'*

Families and entire communities left wondering whether individual members are alive or dead are unable to
move on because they cannot forget the violent events that tore through their lives. The problems they face are
at once psychological, legal, administrative, social and economic. The deep wounds inflicted by disappearances
continue to undermine relationships among groups and peoples, sometimes for decades, and prevent the social
fabric from healing. '* As they wait for news about the fate of their loved ones, the families of missing people
face a myriad of specific challenges which differ depending on their personal situations, the local context and
their socio-cultural environment.'

In order to attract sufficient attention from the international community on this hidden tragedy, the ICRC
organized an international conference in 2003 to tackle the problem and seek ways to help the families and
communities affected. Government, humanitarian and human rights organizations, the Red Cross and Red
Crescent, experts and, most importantly, missing family associations all attended it. It reaffirmed the right
to know the fate of the disappeared already enshrined in international humanitarian and human rights law. It
identified concrete measures the parties to a conflict should take to prevent disappearances. It identified the
crucial role of forensics and the proper handling of human remains. The report contains the key documents,
reports, summaries and outcomes of the International Conference of Governmental and Non-Governmental

12Vincent Bernard, The disappeared and their families: When suffering is mixed with hope, International Review of the Red Cross,
Vol. 99, No. 905, p. 475.

BICRC, Accompanying the Families of Missing Persons, 2020, available at: https://www.icrc.org/en/publication/4110-

accompanying-families-missing-persons-practical-handbook

4 Missing Persons: A Handbook for Parliamentarians, available at: https:/www.icrc.org/en/publication/1117-missing-persons-

handbook-parliamentarians.
- _
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Experts and the 28th International Conference of the Red Cross and Red Crescent both of which took place in
2003 in Geneva.'s

When people disappear, compliance with the law constitutes a form of protection and helps to resolve
outstanding cases. If civilians or members of armed forces or other groups who fall ill or are wounded,
captured, killed or deprived of their freedom were always treated in compliance with legal rules, there would
be fewer cases of missing persons and fewer families left in ignorance of the fate of loved ones. It is vital that
all States act resolutely to prevent disappearances, refrain from abductions and other acts that lead to enforced
disappearances, take action to discover what has happened to missing persons, and help families who have no
news of their loved ones."”

New Developments and International Instruments on Missing

Since the nineteenth century and the development of international humanitarian action, humanitarian
organizations have been continually coming up with new solutions on missing. In recent years, greater
awareness of the scale of the problem of missing, thanks to the efforts of the families, coupled with advances
in forensic science, genetics, facial recognition, and means of communication and transport, have led to great
strides forward. These advances could prevent people going missing in the first place or bring answers for the
families of the missing.'®

It is worth highlighting that the need to work on the adoption, implementation and enforcement of proper
domestic legal frameworks to address the issue of missing persons and their families has been dealt with in
different resolutions adopted at the universal and regional levels. For example, every two years since 2003, the
United Nations (UN) General Assembly has adopted a resolution entitled “Missing Persons” which deals with
the issue of people who go missing during armed conflicts."

It is worth-mentioning that UN General Assembly adopted resolution 47/133, 18 December 1992 on Declaration
on the Protection of all Persons from Enforced Disappearance.? The declaration states “Deeply concerned that
in many countries, often in a persistent manner, enforced disappearances occur, in the sense that persons are
arrested, detained or abducted against their will or otherwise deprived of their liberty by officials of different
branches or levels of Government, or by organized groups or private individuals acting on behalf of, or with
the support, direct or indirect, consent or acquiescence of the Government, followed by a refusal to disclose
the fate or whereabouts of the persons concerned or a refusal to acknowledge the deprivation of their liberty,
which places such persons outside the protection of the law.” The adoption of the ICPPED by the UN General
Assembly in December 2006 was a milestone toward preventing and mitigating the suffering of disappearance.?!

16ICRC, The Missing and their Families: Documents of Reference, available at: https://www.icrc.org/en/publication/0857-

missing-and-their-families-documents-reference.

17Missing Persons: A Handbook for Parliamentarians, available at: https://www.icrc.org/en/publication/1117-missing-persons-
handbook-parliamentarians.

8 Vincent Bernard, The Disappeared and their Families: When Suffering is Mixed with Hope, International Review of the Red
Cross, Vol. 99, No. 905, p. 476.

19 UNGA Res. 57/207, “Missing Persons”, UN Doc. A/RES/57/207, 14 February 2003.

20N Declaration on the Protection of all Persons from Enforced Disappearance, 1992, available at: https://www.ohchr.org/en/

instruments-mechanisms/instruments/declaration-protection-all-persons-enforced-disappearance.

2IICPPED, 2006, available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protec-

tion-all-persons-enforced.
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The convention entered into force on 23 December 2010. Adoption of UN Security Council Resolution 2474
(2019) on missing persons in armed conflict is an indicator of commitment from the international community
to address the issue of missing.?? Sixty states have ratified the ICPPED and forty-four states are signatory to the
convention until 20 November 2022.

The main treaty laws governing the missing are four Geneva Conventions of 1949, their Additional Protocols
Protocol I and II, and the 2006 International Convention for the Protection of All Persons from Enforced
Disappearance (ICPPED). The Geneva Conventions and their Additional Protocols are IHL instruments
whereas the ICPPED is both IHL and human rights instrument. If we look at codification of IHL instruments
from 1864 and the trend of evolution of armed conflict, we find that there are more non-international armed
conflicts (NIAC) compared to international armed conflicts (IACs) whereas the number of IHL instruments
governing the situation of NIAC are severely limited. The customary IHL comes here to bridge the gap. The
study undertaken and published by the ICRC in 2005 presents 161 customary IHL rules applicable in IAC and
or NIAC. Out of 161 rules 147 are applicable in NIAC.

Let us now look at how the treaty laws govern the missing. Article 32 of the AP I emphasize on the right of
families to know the fate of their relatives. The activities of the High Contracting Parties, of the Parties to the
conflict and of the international humanitarian organizations mentioned in the Conventions and in this Protocol
shall be prompted mainly by the right of families to know the fate of their relatives.”

Article 33 of the AP I concerning missing persons enumerates the duty and obligation of the parties to the
conflict as follows:?*

1. As soon as circumstances permit, and at the latest from the end of active hostilities, each Party to the
conflict shall search for the persons who have been reported missing by an adverse Party. Such adverse
Party shall transmit all relevant information concerning such persons in order to facilitate such searches.

2. In order to facilitate the gathering of information pursuant to the preceding paragraph, each Party to the
conflict shall, with respect to persons who would not receive more favorable consideration under the
Conventions and this Protocol:

a. record the information specified in Article 138 of the Fourth Convention in respect of such persons
who have been detained, imprisoned or otherwise held in captivity for more than two weeks as a
result of hostilities or occupation, or who have died during any period of detention;

b. to the fullest extent possible, facilitate and, if need be, carry out the search for and the recording of
information concerning such persons if they have died in other circumstances as a result of hostilities
or occupation.

3. Information concerning persons reported missing pursuant to paragraph 1 and requests for such
information shall be transmitted either directly or through the Protecting Power or the Central Tracing
Agency of the International Committee of the Red Cross or national Red Cross (Red Crescent) Societies.
Where the information is not transmitted through the International Committee of the Red Cross and its
Central Tracing Agency, each Party to the conflict shall ensure that such information is also supplied to

22 Available at: http://unscr.com/en/resolutions/2474.

2 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol 1), 8 June 1977, Article 32, available at:https://ihl-databases.icrc.org/en/ihl-treaties/api-1977

24 Tbid., article 33, available at https:/ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/47020penDocument.
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the Central Tracing Agency.

The Parties to the conflict shall endeavor to agree on arrangements for teams to search for, identify and
recover the dead from battlefield areas, including arrangements, if appropriate, for such teams to be
accompanied by personnel of the adverse Party while carrying out these missions in areas controlled by
the adverse Party. Personnel of such teams shall be respected and protected while exclusively carrying
out these duties.

The handling of remains of the deceased is governed by article 34 of the AP I as follow.

1.

The remains of persons who have died for reasons related to occupation or in detention resulting from
occupation or hostilities and those of persons not nationals of the country in which they have died
as a result of hostilities shall be respected, and the gravesites of all such persons shall be respected,
maintained and marked as provided for in Article 130 of the Fourth Convention, where their remains
or gravesites would not receive more favorable consideration under the Conventions and this Protocol.
As soon as circumstances and the relations between the adverse Parties permit, the High Contracting
Parties in whose territories graves and, as the case may be, other locations of the remains of persons
who have died as a result of hostilities or during occupation or in detention are situated, shall conclude
agreements in order:
a. to facilitate access to the gravesites by relatives of the deceased and by representatives of official
graves registration services and to regulate the practical arrangements for such access;
b. to protect and maintain such gravesites permanently;
c. to facilitate the return of the remains of the deceased and of personal effects to the home country
upon its request or, unless that country objects, upon the request of the next of kin.
In the absence of the agreements provided for in paragraph 2 (b) or (c) and if the home country of
such deceased is not willing to arrange at its expense for the maintenance of such gravesites, the High
Contracting Party in whose territory the gravesites are situated may offer to facilitate the return of the
remains of the deceased to the home country. Where such an offer has not been accepted the High
Contracting Party may, after the expiry of five years from the date of the offer and upon due notice to
the home country, adopt the arrangements laid down in its own laws relating to cemeteries and graves.
A High Contracting Party in whose territory the gravesites referred to in this Article are situated shall be
permitted to exhume the remains only:
a. in accordance with paragraphs 2 (c) and 3, or
b. where exhumation is a matter of overriding public necessity, including cases of medical and
investigative necessity, in which case the High Contracting Party shall at all times respect the
remains, and shall give notice to the home country of its intention to exhume the remains together

with details of the intended place of reinterment.

Article 26 of the Geneva Convention IV speaks on dispersed families. Each Party to the conflict shall facilitate

enquiries made by members of families dispersed owing to the war, with the object of renewing contact with

one another and of meeting, if possible. It shall encourage, in particular, the work of organizations engaged on

this task provided they are acceptable to it and conform to its security regulations.?

25 Tbid., article 34, available at https:/ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/47020penDocument.

26 Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949, article 26, available at
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/WebART/380-600030?0OpenDocument.
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As said earlier, the customary rules bridge the gap especially in NIAC where treaty rules are inadequate. The
customary rules on missing are as follows:

Rule 117. Each party to the conflict must take all feasible measures to account for persons reported missing as a
result of armed conflict and must provide their family members with any information it has on their fate. State
practice establishes this rule as a norm of customary international law applicable in both international and non-
international armed conflicts. The obligation to account for missing persons is consistent with the prohibition
of enforced disappearances (see Rule 98) and the requirement to respect family life (see Rule 105). This rule is
also supported by the obligation to record all available information prior to disposal of the dead (see Rule 116).7

Rule 112. Search for and Collection of the Dead: Whenever circumstances permit, and particularly after an
engagement, each party to the conflict must, without delay, take all possible measures to search for, collect
and evacuate the dead without adverse distinction. State practice establishes this rule as a norm of customary

international law applicable in both international and non-international armed conflicts.

Rule 98. Enforced disappearance is prohibited: State practice establishes this rule as a norm of customary
international law applicable in both international and non-international armed conflicts. International
humanitarian law treaties do not refer to the term “enforced disappearance” as such. However, enforced
disappearance violates, or threatens to violate, a range of customary rules of international humanitarian law,
most notably the prohibition of arbitrary deprivation of liberty (see Rule 99), the prohibition of torture and
other cruel or inhuman treatment (see Rule 90) and the prohibition of murder (see Rule 89). In addition,
in international armed conflicts, the extensive requirements concerning registration, visits and transmission
of information with respect to persons deprived of their liberty are aimed, inter alia, at preventing enforced
disappearances (see Chapter 37). In non-international armed conflicts, parties are also required to take steps
to prevent disappearances, including through the registration of persons deprived of their liberty (see Rule
123). This prohibition should also be viewed in the light of the rule requiring respect for family life (see Rule
105) and the rule that each party to the conflict must take all feasible measures to account for persons reported
missing as a result of armed conflict and to provide their family members with information it has on their fate
(see Rule 117). The cumulative effect of these rules is that the phenomenon of “enforced disappearance” is

prohibited by international humanitarian law.?

Rule 105. Respect for Family Life: Family life must be respected as far as possible. State practice establishes
this rule as a norm of customary international law applicable in both international and non-international armed
conflicts. Collected practice shows that respect for family life requires, to the degree possible, the maintenance
of family unity, contact between family members and the provision of information on the whereabouts of
family members.?

Rule 116. Accounting for the Dead: With a view to the identification of the dead, each party to the conflict must
record all available information prior to disposal and mark the location of the graves.* State practice establishes

%7 Jean-Marie Henckaerts and Louise Doswald-Beck, ICRC’s study on customary THL: Customary International Humanitarian

Law, Volume I: Rules, ICRC, Cambridge University Press, 2005, available at: https://ihl-databases.icrc.org/customary-ihl/eng/
docs/vl_cha_chapter36_rulel17.

28 Ibid, https:/ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule98.

29 Ibid, https:/ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rulel105.

3% Ibid, https:/ihl-databases.icrc.org/customary-ihl/eng/docs/vl_rul_rulel16.
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this rule as a norm of customary international law applicable in both international and non-international armed
conflicts. This rule is reinforced by the requirement of respect for family life (see Rule 105) and the right of
families to know the fate of their relatives (see Rule 117)

The UN General Assembly resolution 47/133 on Declaration on the Protection of all Persons from Enforced
Disappearance, 18 December 1992 recalls the protection afforded to victims of armed conflicts by the Geneva
ventions of 12 August 1949 and the Additional Protocols thereto, of 1977.3! International humanitarian law
and international human rights law uphold the right of families to know the fate and whereabouts of their
disappeared relatives. States must therefore make every effort to prevent people from disappearing, to search
for missing persons and to deal with the consequences of such events. Both IHL— in particular the 1949 Geneva
Conventions (GC I-1V), their 1977 Additional Protocols (AP I and II) and customary IHL — and IHRL seek to

ensure that people do not go missing.*?

In situations of international armed conflicts, Parties to the conflict must take all possible measures to elucidate
the fate and whereabouts of missing persons (GC I, Arts 16-17; GC II, Arts 19-20; GC III, Arts 122- 124; GC
IV, Arts 136-141; AP I, Arts 32-33) and to search for, recover and identify the dead (GC I, Arts 15-17; GC 11,
Arts 18-20; GC 111, Arts 120- 121; GC 1V, Art. 26; AP I, Arts 33-34).%

In situations of non-international armed conflict, Article 3 common to the four Geneva Conventions (common
Article 3), contains no specific provisions on missing persons. The general protection afforded to persons not or
no longer taking a direct part in hostilities however applies to them. In particular, they “shall in all circumstances
be treated humanely” and shall be protected from the acts prohibited by common Article 3(a), (b), (c) and (d).
Article 8 of Additional Protocol II requires that “whenever circumstances permit, and particularly after an
engagement, all possible measures shall be taken (...) to search for the dead, prevent their being despoiled, and

> 34

decently dispose of them”.

In the context of international armed conflicts, the Geneva Conventions and Additional Protocol I contain lists
of “grave breaches” of those instruments (GC I, Art. 50; GC II, Art. 51; GC III, Art. 130; GC IV, Art. 147; AP
I, Arts 11 and 85). A State party to the Geneva Conventions and Additional Protocol I have the obligation to
“enact any legislation necessary to provide effective penal sanctions for persons committing, or ordering to be
committed, any of the grave breaches” specified in those instruments. All States Parties must also “search for
persons alleged to have committed, or to have ordered to be committed, such grave breaches, and shall bring
such persons, regardless of their nationality, before its own courts.>

Various IHRL instruments are relevant to preventing and protecting against enforced disappearance (e.g. the
Inter-American Convention on Forced Disappearance of Persons). However, the International Convention for
the Protection of All Persons from Enforced Disappearance (ICPPED) is the first universal treaty to include

3TUN Declaration on the Protection of all Persons from Enforced Disappearance, 18 December 1992, available at: https:/www.

ohchr.org/en/instruments-mechanisms/instruments/declaration-protection-all-persons-enforced-disappearance.

32 Missing Persons and their Families: Facts Sheet, available at: https://www.icrc.org/en/document/missing-persons-and-their-

families-factsheet.

3 Ibid.

34THL Handbook for Parliamentarians, available at https://www.icrc.org/en/publication/1090-respect-international-humanitarian-
law.

35 Tbid.
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specific obligations for States Parties. More specifically, the Convention requires that States Parties take all
appropriate measures to search for, locate and release disappeared persons and, in the event of death, to locate
their remains, handle them respectfully and return them, and to investigate acts of forced disappearance and

bring those responsible to justice.*

The UN has developed mechanisms and bodies to monitor and ensure the respect of provisions regarding
disappearance. The Working Group on Enforced or Involuntary Disappearances was established pursuant to the
Commission on Human Rights resolution 20 (XXXVI). The mandate of the Working Group is to assist families
of disappeared persons to ascertain the fate and whereabouts of their disappeared relatives, to assist States
and monitor their compliance with their obligations deriving from the Declaration on the Protection of All
Persons from Enforced Disappearance and to provide States with assistance in the prevention and eradication

of enforced disappearances.’’

The ICPPED created the Committee on Enforced Disappearances (CED), a body of experts whose mandate is
to monitor the implementation of the Convention by States Parties (Art. 26). The Committee can also receive
and consider individual as well as inter-State complaints regarding alleged violations of the Convention (Arts
31-32). There exists cooperation between the Working Group and the Committee on Enforced Disappearances,
as well as with other relevant special procedures and treaty bodies, within the framework of their respective
mandates, and encourages them to continue their cooperation in the future. Since its inception of the Working
Group in 1980, the Working Group has transmitted a total of 59,600 cases to 112 States. The number of cases
under active consideration that have not yet been clarified, closed or discontinued stands at 46,751 in a total of
97 States. During the reporting period from 22 May 2021 to 13 May 2022, 104 cases were clarified.’®

June 2019, the United Nations Security Council (UNSC) underscored the importance of mechanisms in
Resolution 2474, in which it stressed the need “to take all appropriate measures, to actively search for persons
reported missing” and “to strengthen the role and capacity of the existing national, regional and international
mechanisms”. It called on member states to exchange experiences and best practices, which can contribute
to comprehensive responses to the issue of missing persons in armed conflict.” As a response to the UNRC
resolution 2474, the ICRC brought together practitioners, experts and representatives of families from around
the world in Nicosia, Cyprus in October 2019 to share insights and lessons learned from their work with such
mechanisms in the context of armed conflict and other situations of violence. The Guidance Notes National
Mechanisms for Missing Persons has been developed as a toolkit. The term “mechanism” used in the Guidance
Notes refers to all national institutions, commissions and other bodies and processes established by relevant
authorities that aim to provide individualized answers on the fate and whereabouts of missing persons, and
provide support to families of missing persons. Beyond this humanitarian objective, mechanisms may pursue
other objectives, including those linked to accountability or transitional justice.*

36 Ihid.

37Report of the Working Group on Enforced or Involuntary Disappearances, available at: https://www.ohchr.org/en/documents/
thematic-reports/ahre5 13 1 -report-working-group-enforced-or-involuntary-disa

38 Ibid.

3ICRC, National Mechanisms for Missing Persons, available at: https:/www.icrc.org/en/publication/4601-national-mecha-
nisms-missing-persons-toolbox.

40 Ibid.
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Conclusion:

The THL and THRL creates obligation to the parties to the conflict to clarifying the fate and whereabouts of
missing persons respecting the families’ right to know the fate of relatives reported missing, their whereabouts
or the circumstances and causes of their death. This right should be explicitly recognized for individual family
members. In addressing this right, States must take the necessary measures to investigate cases of disappearance
and keep families informed throughout the process. Both IHL and IHRL give rise to two general obligations
incumbent upon States and parties to an armed conflict: the obligation to clarify the fate and whereabouts
of missing persons and the obligation to prevent people from going missing. States need to ensure domestic
measures are adopted to protect personal data, respond to the needs of the families of missing persons and

identify and manage human remains.

The primary responsibility for preventing disappearances and ascertaining what has happened to people
reported missing lies with State authorities. Compliance with international humanitarian law and international
human rights law is vital if disappearances are to be prevented. In international and non-international armed
conflicts, the majority of disappearances are caused by violations of international humanitarian law and human
rights law. It is essential for communities that the perpetrators of disappearances are brought to justice, that the
loss of human life be officially recognized and that the families should be able to honor the memory of their
loved ones with dignity. The UN has adopted a number of resolutions and declarations urging the states to act
on missing and disappearance together. There is a need to make the ICPPED a universal treaty in practice with
increased number of state ratifications. Today, the community of states have a good number of treaties and
declarations to deal with the situation of missing. This is high time to translate those provisions and the spirit
into the practice.
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Transitional Justice: A Faltering Process in Nepal, but Awaiting Meaningful
Settlement
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Abstract
As a politico-legal issue, the TJ process needs multiple actors to bring it to a logical conclusion. It is a
political process because the decisions should be taken at the political level and it is legal process because it
needs legal framework to settle the issue with a method following certain standards. So, it consists of judicial
and non-judicial processes. Major aims of every process of TJ include stopping recurrence of any form of
atrocities, and illegal and inhumane act that happened during the period of conflict and war. Nepal was also
destined to witness a decade-long civil war launched by the Maoists. There is a need of meaningful settlement
of the TJ in Nepal to enhance the state’s capacity in the venture of rule of law and to stop further recurrence
of inhuman activities in the name of war and conflict. It is high time for the concerned stakeholders to take
the issue sincerely and translate the commitments and documents into practice, so that the conflict victims
shall be assured of non-repetition of atrocities like illegal detentions and enforced disappearances and killings
in the future.

Key Words: TJ process, reconciliation, conflict victims, truth seeking, reparation

Introduction

Over one-and-a-half decades have passed from signing of the Comprehensive Peace Accord (CPA) in 2006,
the turning point for Maoist insurgents to enter into peaceful political process. However, several issues relating
to transitional justice (TJ) have been left unaddressed. There is a need to address transitional justice problems
at the earliest possible. Leading the TJ process to a logical conclusion has become a daunting task because
stakeholders are not paying attention to the core issues it involves. Two commissions Truth and Reconciliation
Commission (TRC) and Commission of Investigation on Enforced Disappeared Persons (CIEDP) are in place,
but have been unable to yield any practical solution till now.

As a politico-legal issue, the TJ process needs multiple actors to bring it to a logical conclusion. It is a political
process because the decisions should be taken from the political level and it is legal process because it needs
legal framework to settle the issue following appropriate methods as well as principles. Major aims of every
process of TJ include stopping recurrence of similar atrocities, and illegal and inhumane act that occurred
during the period of conflict and war. Nepal was also doomed to witness a decade-long civil war launched by
the Maoists from 1996 to 2006.

There are various issues related to TJ because every war contains the elements of illegal killings, detentions,
disappearances and similar kinds of atrocities which are against human rights and humanitarian laws. Both
sides -- state and insurgents -- should be made accountable and responsible -- so that future generations will not

* Advocate Liladhar Upadhyaya, who holds LLM in International Law and Constitutional Law form TU, is Associate Editor of
The Rising Nepal English Daily.

_p_



ceoe TITL 4

see these illegal acts with prevalence of peace thereby upholding the principles of rule of law, basic component
for democratic government of modern politics. There is a need of meaningful settlement of the TJ in Nepal to
enhance the state’s capacity in the venture of rule of law and to stop further recurrence of inhuman activities in
the name of war and conflict. Defining TJ, UNDP states that transitional justice processes consist of mechanisms
that facilitate the promotion of truth, access to justice, reparations and guarantee of non-recurrence.' The core
focus of TJ is on humanity and human being at the centre. Any kind of attack against humanity and human life
and dignity is unwelcome activity in the civilized world of 21st century. It needs meaningful settlement because
it should be acceptable to the international level also. Concerned stakeholders should think of settling the issues
at the earliest possible to avoid international jurisdiction.

Methodology

So far as methodology is concerned, the article is based on the secondary information available in the books,
online platforms, newspapers and social media. Articles, news reports, related laws, constitutions, agreements
and information have served as the major sources to shape this article. This is a critical analysis and observation
of the existing situation of TJ process in Nepal since the signing of the CPA in 2006.

International Experiences

TJ issue is global, no matter the war and conflict occurring in a particular corner of the world. Its jurisdiction
is wider in terms of time and place. Unlike other genres of study, TJ is considered new one in the field of
truth, justice and reparation. TJ has also an international obligation as well as the process to follow court
order. Abiding by the international norms and practices, and principles laid down by the Comprehensive Peace
Accord is another dimension that Nepal needs to address. Several conflict-hit countries like Rwanda, South
Africa, Colombia, Sri Lanka, Kosovo, Peru, Argentina, East Timor, Burundi, Cambodia, East Yugoslavia,
Darfur Sudan, Libya and Democratic Republic of Congo have set their own examples to deal with TJ. Nepal
can take lessons from their experiences. However, the context of TJ varies from country to country and place to
place. For this purpose, OHCHR states that transitional justice processes have repeatedly demonstrated they
can help address grievances and divisions. To this end, such processes must be context-specific, nationally
owned, and focused on the needs of victims.? Establishment of durable peace, focusing on human rights
and humanity for peace and development is the aim of TJ in Nepal and elsewhere. If TJ processes become
a success, they can connect, empower and transform societies and thereby contribute to lasting peace.? TJ
is a process with the combination of laws based on customary practices as well. So, customary practices of law
and democracy are the bases for handling TJ in the context of particular country whereby showing the degree
of democratic commitment of a nation. TJ processes of some of the countries are discussed in brief.

South Africa: A successful case of reconciliation

South Africa’s peace process is associated with constitution and nation building. The major principle and practice
that the South African Transitional Justice laid is amnesty followed by reconciliation which was announced and
implemented by President Nelson Mandela despite harsh criticism from fellow freedom fighters. It was 1994,
which is considered as the turning point for South Africa, after nearly 50 years of apartheid and hundreds of
years of racial violence and oppression, the country made a peaceful transition to a more democratically elected

! Rule of Law and Human Rights Global Programme (2021). https://2020rolhr.undp.org/focus/transitional-justice/? accessed on
January 30, 2023.

2 https://www.ohchr.org/en/transitional-justice accessed on January 30, 2023

3 https://www.ohchr.org/en/transitional-justice accessed on January 30, 2023
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government.* Giving amnesty and reconciliation for nation building process not only gave a new impetus
to the African country but also set an example for the world. However, South Africa did not lack rigorous

investigation on atrocities, recording the truth and bringing the rights violation under notice.

Colombia: A positive initiation, but challenges remain for non-repetition

Colombia, a South American country, was also destined to witness conflicts for decades. The Columbian
conflict is basically related to Revolutionary Armed Forces of Colombia (FARC), the National Liberation
Army (ELN) and the Popular Liberation Army (EPL). They fought each other to capture territory and influence
in their favour, intensifying unrest and violence in the country. Almost 220,000 people were reportedly dead
in the conflict. Out of them, 177,307 were civilians and 40,787 were rebels. Significant numbers of population
were internally displaced and several others left victims of the civil wars during the time period of 1958 to
20135, Moreover, different data show that around 45,000 children were killed and several others disappeared
and registered as conflict victims. Both -- rebel forces and the Colombian security forces -- were the cause of
deaths, displacement and victimization of the civilians during the conflict, unrest and violence.

It was June 23, 2016, which is considered as important date for the efforts to settle the civil war in Colombia.
The Colombian Government and the FARC rebels signed a peace deal, which was revised and approved by the
House of Representatives of the Colombian Parliament on November 30.¢ This agreement became able to end
over 50-year long conflict in Colombia. However, there were several events in the background before making
the final peace deal.

The Colombian TJ process has given some significant messages for international community regarding the
settlement of transitional justice. Initiation for non-repetition, conflict victims should be kept in the centre
while dealing with the TJ issues, engagement, dialogue, discourse among multiple stakeholders for positive
outcome, reparation to the victims, truth seeking and justice being based on degree of crime and nature of
cases, reintegration of former combatants and stopping lingering violence.’

Assessing Colombia’s situation Carlos Ruiz Massieu, the Secretary-General’s Special Representative and
Head of the UN Verification Mission in Colombia has said, "A major component of Colombia’s peace process
remains the social reintegration of former FARC-EP members, as well as former combatants from other armed
groups, who have agreed to lay down their arms in return for State protection."® He further states, “Colombia
reminds the world that even an armed conflict of more than five decades, with a painful toll of millions of
victims can be resolved through dialogue, laying the foundations for reconciliation and non-repetition.””
Nepal’s Competence and Future Course of TJ

Nepal’s conflict is comparatively recent. The decade-long Maoist insurgency ended in 2006 after signing of
the Comprehensive Peace Accord (CPA). However, the TJ issues are still lingering even after the completion

# Facing History and Ourselves, “Transitional Justice in South Africa,” last updated May 12, 2020, https://www.facinghistory.org/
resource-library/transitional-justice-south-africa accessed on January 16, 2023.

5 Bishnu Pathak (2076 BS). Bishwoka Sankramankalin Aayogharu: Satya, Nyay ra Abhiyojan Sabai Ojhelma[Commissions
on Transitional Justice in the World: Truth, Justice and Prosecution are under Shadow]. Satyako Khoji [Search for Truth],
Commission of Investigation on Enforced Disappeared Persons, Year 1st, Vol. 1.

® https://en.wikipedia.org/wiki/Colombian_conflict. accessed on January, 23, 2023.
7 The Carr Center for Human Rights Policy (2020). Transitional Justice in Colombia: Report of Faculty Consultation.
8 https://news.un.org/en/story/2022/04/1116112 accessed on January 24, 2023.
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of 17 years of the signing of the CPA. Two commissions -- Truth and Reconciliation and Commission of
Investigation on Enforced Disappeared Persons -- are in place with the enactment of necessary laws as per
the spirit of the CPA and constitutional provision. Among other works, these two commissions are collecting
records of victims and providing necessary support to them as guided by the laws. Victims still have hope
and faith in the government mechanism that they will get justice by seeking truth of those who were illegally
killed and detained and disappeared forcefully. Of course, the TJ process of a conflict-hit country takes time.
However, it is not a process which can be stretched endlessly. It needs meaningful settlement within a certain
timeframe so that faith towards the state shall be increased with less chances of repetition of such conflict in
the future. Against these backdrops, following points are raised to settle TJ in Nepal.
a. Truth Seeking
Truth seeking is a basic component while settling the issues related to TJ in Nepal. Proper investigation
and finding out the truth shall build trust among the people and boost nation’s pride in the international
arena as Nepal is committed to principles and practices of rule of law by ensuring non-repetition of the
crime and atrocities in the name of war. Truth seeking definitely creates the environment of reconciliation.
Regarding investigation, former Minister for Law, Justice and Parliamentary Affairs Govinda Sharma
Bandi observes, "There is a lack of a common understanding of the transitional justice process at the policy
level. The Comprehensive Peace Accord said investigation would be done on cases of serious human
rights abuses and on those involved in crimes against humanity. The investigation would also create an
environment for reconciliation."'” However, there is a problem in investigation when the political forces
do not agree on the model of TJ in the context of Nepal.
b. Victim Centric TJ
When we talk about victims there is the role of perpetrators. Victims are the witnesses, sufferers and
stakeholders for reconciliation and reparation though some of the victims do not agree to pronounce the
term ‘perpetrators’, rather they want to call them as order implementers of commanders. They say they
are the implementers of order of two sides, either of the state or of rebels."
c. Guarantee of non-repetition
Truth seeking and bringing the culprit under justice, making perpetrators responsible and accountable are
basic components of non-repetition of similar kind of atrocities in the future. So, first mission of the TJ
process of Nepal should focus on truth seeking.!?
d. Abiding by principles of internal law and human rights
One of the components of the TJ is that it should be widely accepted nationally and globally. For this
purpose, TJ process should follow norms and values of international laws and standards. If these norms
are followed, the international community shall welcome the settlement and nation’s dignity shall be
uplifted.

19Binod Ghimire (2022). ‘Truth-seeking should be the first priority of the transitional justice process’ https://kathmandupost.com/
interviews/2022/06/14/truth-seeking-should-be-the-first-priority-of-the-transitional-justice-process? accessed on January 25,
2023.

' Raghunath Bajgai (2022), Samsadiya Samitima Dwandapiditko Yek Swor: Aadesh Palak Hau, Pidak Nabhaniyos [Conflict
victims unanimously say we are order implementer, do not call us praetors] https://www.onlinekhabar.com/2022/09/1188072
accessed on 9th Sept, 2022.

1”Binod Ghimire (2022). ‘Truth-seeking should be the first priority of the transitional justice process’ https://kathmandupost.
com interviews/2022/06/14/truth-seeking-should-be-the-first-priority-of-the-transitional-justice-process? accessed on January

25,2023.
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. Learning lessons from international practices

Learning lessons from international practices and implementation of suitable practices in the domestic
context is another factor to make the TJ process successful. For instance, examples of South Africa and
Colombia can be taken as example to deal with the TJ process of Nepal. The process and standard fixed
and followed by these countries can be taken as references while settling the TJ in Nepal. However, ditto
copy from the international practices may not be applicable because political and legal conditions vary
from country to country.

Meaningful and early settlement

Settlement of TJ issues should be meaningful because it should be acceptable nationally and globally.
It should be recognizable from the international community as well. Similarly, unnecessary lingering
of the process shall give rise to frustration in the persons who are really seeking justice. The issue of
justice itself should not be the cause of injustice by lingering the process. The process should be settled
at the earliest possible which shall increase faith in the state and state mechanism. So, the state should be
more responsible and pro-active in the process of settling the TJ in Nepal. It needs meaningful settlement
because it should be acceptable at the international level and should be settled at the earliest possible to
avoid international jurisdiction.

Effective reparation

Reparation should be effective. The real victims should get proper compensation. For this purpose, truth
seeking and information collection should be conducted properly. It is the responsibility to search for real
situation of victims and their need of reparation. Existing mechanisms like TRC should be well equipped
in terms of resources, laws and other logistics.

. Minimizing operational cost

Operational costs should be minimized. As long as we linger the process, the operational costs shall be
maximized. So, early settlement of TJ is another effective factor to minimize the operational cost.
Forging consensus among political parties

Another important factor of Nepali TJ process is forging consensus among the political parties. There
should be minimum understanding among the political parties on the TJ. The political parties either in
the government or playing the role of opposition should pay attention towards the issues related to TJ
and its early settlement. They should remain pro-active like they played the role to forge consensus while
promulgating the constitution through the Constituent Assembly.

Creating environment for reconciliation

Truth seeking and proper reparation process create an environment conducive for reconciliation.
Reconciliation is another key component during the process of settling TJ issues. So, all stakeholders
should pay attention to create a favourable environment for reconciliation in the TJ process of Nepal.
Intensive interaction with the national and international stakeholders

TJ process needs dialogue and discourse between national and international stakeholders. Moreover, the
involvement of victims, listening to their voices, gathering experts’ opinions and their suggestions should
be taken as an advantage to settle the TJ issues. These components on the one hand correct the flaws and
on the other give guidelines for future course.

Part of peace process

Nepali peace process is comprised of many issues including constitution making, reintegration of former
Maoist combatants and others. TJ is also an important component of the peace process. Nepal’s peace



ceoe TITL 4

process shall remain incomplete without completing the TJ. So, the TJ issue should not be ignored and
needs early settlement.

m. Following the verdicts of the Supreme Court of Nepal
Supreme Court has issued several orders and verdicts relating to TJ. Nepal’s TJ process should follow the
spirit of these orders which have set certain guidelines.

n. Seeking support from international community
Nepal can seek support from the international communities and organizations like UN. They can extend
support in the area of logistics and other areas of expertise. Ending TJ process with the support from
internationally recognized institutions can make the process internationally acceptable.

0. Upholding the spirit of the constitutions and CPA
The comprehensive peace process signed between the Government of Nepal and the Maoist insurgents,
Interim Constitution 2007 and Constitution of Nepal are the basic documents to address the TJ issue. The
TJ process should be completed at the earliest possible by upholding these constitutional bases. Admitting
the need of understanding among the political forces on TJ issue, former minister Bandi further states
that now there is a common understanding among the political leadership that the law needs to be revised
as directed by the Supreme Court in line with the spirit of the comprehensive peace deal and Nepal’s
obligations as per the international treaties and conventions on human rights".

Conclusion

The integral part of peace process, the TJ issues of Nepal should be settled at the earliest possible. The more
we linger the process the more the nation faces difficulties in the area of rule of law and durable peace. The
political leadership, national and international stakeholders should think of this subject and its settlement.
They should think of introducing necessary laws, forging consensus on the issues relating to TJ and managing
logistics which are needed to end the process. Almost 17 years have passed from the time of CPA, but Nepal’s
TJ process could not make satisfactory progress.

The issues relating to TJ are included in the policies and programmes of every government, various documents
of the political parties and other institutions, but these commitments are not materialized. It is high time for
the concerned stakeholders to take the issue sincerely and translate the commitments and documents into
practice, so that the conflict victims of multiple sides shall be assured of non-repetition of atrocities, illegal
detentions, enforced disappearances and killings in the future. Reparations and truth seeking process should
be made effective, which shall create an environment for reconciliation, and TJ process should come to logical
conclusion following basic norms, values and international standards.
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AATATHR JeeTodb] BT Al 8 ST qUHT qrgad | " (A of 043 arel
HIATT § TR 8 T 063 HER Y T Fredd wfea qeeiiar sSuty oeed WUkl I Q9 TEHT
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g AraRISIAraT G e et 7| fread wmied gveiiar st ar g9 9F gar ui HeAh
AfEErE BRAED] SATAT wATGT TR G | TG TGH HATAUBH] FecTeehl TAH I
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T R e T HeAieraedT ararERer St O, A weree fied sathers aRaeueT sqeaeren
TITTHT YT U] SARh! GHET AR 947 T FEavr q2r FAHad AT T67 qUH IRawe; | ¢
GHHIHTEN ~ATIH] FA=AEE g Foqer, deed T uRaef aaear qar siteserare 5 fiRas = niewr
TF YA gag | Tae 3 Geardt 9w Aafy gl 9 g3 GRae st S T gl a9
AT TIAD] FHANHAN ~AAH] GIAAFT HHATE AT T A-qURT WA qHT Aripare. e
TEDI GHT THHT (@99 Heed Wbl g |

AAGHUBRD! SAEADT SN S HHeT

HANBA ~AAH] FIAATS BITTAHINH TEH RIS ATHRAY AFTATHRET TR Jol o]
HeAH SHgE Ud G T IAMds SRS a femE 1, dfeqers qea afdfd, 9o
IS TS el AUHR YT ARUHT g7 | Al FASHT AN I Y200 T gt T 9= |
FAT FAEATHT ATNH JH HOHT TEHEAAE T ITAFT €I/ Y0 T g G |
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AFAF A1 AUF A3 |

rRE A1 AR A

FACHIC Tl AT & |
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TSATETE SISt Feprent o1 a7 %+ fhRmare feares =1 |

AT HATAHR a1 AR BIATIT TNCHT 9% R AT w1 a1 e

freg®! o= AU |

I TAF AT HGEH TSARNT FEAR e, Fe, TAEHT Y97 g | SIERIT AR FeA
T T FEE, T Fabradr et 39, fafve Serearn fTusr I9d, el 3@, T
emeTe Ed, Sfad g IXATS, TAAASM UeATh! GFgHl qohld HIed WUHT GHER, T
AAAATPR AN, WHIAH A-qUEd WA (ATSHARET), GIH TEIET ATATDR IoeIH D
TAARIT HEATAIHT A, T EHA Qe ANGH [UHT I, THH S o G| Adqells
IO e T SHAET I g AT’ TH S Tl gy G IRy 9dg | q@ee § qed
O IR G AT AeS [FHesT e | e gurenitey TR sqEeae aree qieE
I T FEAE g WA 1 AR Wied uRer, ia w6, aftenen it T Geriear aifiea
Hfgaens GedinT TS Wehlel J9 femath @ ereh! [Serard Te-a g3ad w8 |

T T & JraRAr Sdet s

I TAT AU ATANT &ART T AN ATIRAT S9! Aol T4 qFeaudl TF U6g | I8
T Sedl, W™ T8 IqAHT AqEdH TH WEd =AY A THA (@0 T THAHT HeAD!
oI SATIRAT (Thematic) ATTE T FSATD! @200 T GHT FEd TATSG | THT AR [awTa
Tt e o, foverra sfasaars e o™ e Iueey TRSTaHT WEd fHedd |

ATEET A

AT T TF FTF= AT (Investigation Plan) F1 9T Weca Wl grg | Thel AomETE § TH

ARG A K n P

2 U MRUST Aftha! e, 9 Fequ qar JAHArT AT UF, 2009 1 YEdaT |
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ATEAT g AUSI THN ATEET AT GHeAam 96 T4 Agd TS |

ATFAT AATATIA AT T S Sl T&T T SRATb! FHH, Fed T DFHar diieeg | TIenTd
BAT TS ATEAH & Hl, HAATS, (64, AU WS Ao T Mg | HEDHI Aqcadl el T8 B,
TATHE ¥ FEEIH] B, Hed SFHaraed ATENTEHT qEaeH, Afed a1 difeud! qrasaeg (Focal
Point) T FH-=THT fATF FRICTH! &7 | ATE-YM ASAIAHT Plan ‘A’ FR(d TA B T Plan ‘A’
AFA g TAHAT Plan ‘B° FHAA TAE gIIag | AT TAT &0 I IS0 ®IEd, T4, HESA, HIa,
tafearet geam, el T difed qur qEereTarsT GREH H9T FaaEeie gIaes |

e T PR T ARG Fadidt T ATIAIRT Heeaqol w0 qUHS Fedaiain Iod, A,
THIT BRI HEATER IO THER gI0eg | A=aeardl ffqqd T Jar §I9e8 | d-aaidiqd dwaardi @
=K FFY T T, R 3gvd MaRer 18 seawEt e soq amE w§ ge, deadiar @1
ARhH! BTSWISHT [981T €T i T o6 a1 @fey TH9ag | Aad: dAaadidR T BRI O a1 Heg
T afth W,/ FE WU AT TET ATST 999g | A USe sk Aifad® dedardieT el
FAHM TE <Tes WaT SHEEEHar 9 g T deaqaidt & st @O s T qe wé weaaed e
FATIT FEHET JoI B |

HA: GG AT ASAAS T8TAHT 3 WRTHT &9 T4 i -

Q.  WET Gebe: T SROMHT JOCHT AEURT ARITH! GeAdT Tl e A, et/ A
AN HA T Hedidhd I, st T o, ge geaf-ad T 9" T i sakh ar
e 9fE= T T Y W ey [0 AT 9o T 9l |

R SREER (Logistics): T TUMI ATE-UTHHT AN AEALAH U4 TN, LHigs, MRAT Mg
JUH, W, AT T, I, BESE, A G T Afd sqaedah g o,
BEA AEH] YArH TANS Tagd| ATAEM (head! daed T YAH Ty ATadqH
FEREEN AAAHT ATEEIE A ] AEaAE 5 |

3. GO T GET A9 AW IH] ATECINE qeEad saikh anEt/ el safkhaa EERer
ST, AATEd, AEEAM, Wed GRETD! Jad, RSl i Fa1 BT [cared! e ated

N o o
AGAIl Aldpdeedl AHAledPT [dEdd ATl §"§|

ATEG A, RIS AT Frdew ST

IO FRFHF AT AAEIHEIE F <aith a1 MBIl AHaARHRT TR ecTe TEhT g qe
SR ATTHT AN AT 2rett, AT, T a1 Sriae T67 T Jgaea T4 TS 9 arag |
T MET g B AT GHCTHT FIEIDT WG GEAAEHT AFIAT g | AR I &, FALE,
ATA T ATE-AGFE] ATHR AL, 9T, T, STAMI, BTASA a1 AFNHT ATFHd HHaA a1
U GEHRET o AAFT FHANAE FART THGAT T gog | AR HALATRR FeeTe b
F TSB! GEFIHT AEIH T ARG Fae JoT THFT M AATHAATER F b a1

TRIIFHRIATE Qaadd gad T4 Jgd SATuHR & TH! Tewg | & FHa a1 safhe 90 Aga-am
Sie T AidaET U MEEHA AT ASATER B T qag |

AT AT AT A B
ATFIHT AT AN TET TR BRIEH, FHI, STIMIT 1 HHAI ATE-A A(=21h! Rraarar
TEEHT HE GRS T oG-

. AR T A AREERT TR e i gratead 8 ggd We Sehtar qieeh @
AATHAATER FSARTAIT AEvas eaqa @ wofi, fofem a1 wifes g e
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TR |

3 ARG A e qeaers Taia a1 @ved THET N SEvad Aied, ad ud gl gE
AT AR JHTThT Hedis T A TReads |

3 ARG HeT AMEAUHRET TR SodHd WOHT FHIU g9 SATCHT STk Bl e
SeEAHAN 1 Bl HAHT AR AR AT MHTIH! Fermadl €1 TRIIRS |

¥, H IRRARET T qURT B T ARG ARhArg F/FEd aod ReE T & deea
AT FEEAed AANEHE TF Teqd T |

Y. ATENEHE Jidded T & ATEE SRl AR T AT AAdAdBREFadl Bl
AT g FrEmT T |

% ATEEMAE WH T THIE ATIRAT IMGUHT SriiH! [Fowd T EEdind ARING safkh a
TAERAT a1 sEaed Afvad REEsT ai AEREwe T d TIeE |

agE-arTET e

AAAATFREBT TR IJoclodad] TeAH! [o0e, Ta-a ¥ qeed @l Aqa-a TRauag | AN
GeTH! 7 WHHT ATHR, TIERT Tad AdIdd] AgdpRerg AN sakh a1 Haad! w@wg
et s, Feas Gaare! ARERSTEd dradiEa T Tba e HEIArrd 9ed qA T |

[ . o\ o o
HIAGATEI R Pl Focddb] USR] GIEAT AJAETThl 1 fergeard BUHI aV_éT MUA [Hgl~d ekl
T TS GIH ATHHD] AATAGHR ATA-AEFedl [ IHAT GHT FHEL TR G| HAd: ot
gTdgeds TEEaHIoH Jear@ 1 dfb a:-

9.

B AGAST @ (Do no harm Principle): HTE-AHAC ATE-UHH [G@RTH A AT
SR gt arElt T fiedsd! AT AT [ =l gaes | qa g gl Iieed
E T faER arEete T g 9d fotegd weafa foqeds | el T dieasr s
WTE AT W ST WA WA AT | T A A 9 ERied dede
U g AW WA ML | AR R fusr seee Feerg 9 a7 e
AT RgTaars Aqa-amEmare TR 9 o ques |

fsqear (Impartiality): SE=aHdl 37340 F T TATH FebdeaT | ATECEEHAR]
FewearETe § T aHEe 5 9 |

MIAFAr  (Confidentiality): ATF-aMFar Hed T AENH! AOTAH! FFAH  THIES |
ATEAIAH TS Ih THT FU AEAAAF T g3 | ATaFHAl T, TAHE fefar b
TS FHIE TRATES | ATEIHBATTE ARG a1 dghare wo=ar 9 e T fifed anefiers
G I T |

G (Security): e T qEl®! ATAS GAW g T HAdh ATE-AHHA God §II9LH |
wet, e T A HESIGR GLEATE GHd & e fRquds |
HEGUHT THA (Respect the mandate): AT H U cAfh a1 FbEareg HrTel
U Al arae T Y | TSTR [gE FHEEw BT A AT S @
qeqeATs ATA-AH AT GFATT IR |

FrFRaR aff@Td@®r @A (Respect the authority): FTT-aMHAT ATE-AHT  RAHRATHT
W fefar srifud st a1 e weRa SEER afiwder g E 11 e g
AT St AR G- ToasT EHaR Afesrs! uH Himd: Sfis PeEr g seiah
ATE AR T g To G |

Fraaiiaar (Credibility): ST AT Th ATE-aTA Fecauul 9T Tess |
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ATEHR AT ST FeT Aramee fgda | AT fead Fofer T fomer e

AT ATICHT AT B B Sugeh A |

TR (Accuracy): ATE-ET Wi AATHIE gIUEE | /e U WUH G- AqATS
fifterg ] &g |

CAETHAA (Sensitivity): FTa-aHdt Gaq Nfed, wiEdua dagTelie gaodg | dRqes

T diemf Faeiier g ahar 3§ aEny dRa Faw aed sy | wed: wfear B,
AR, STAACIHTIT AUFHT FEEHT T arafa gy daaefier gqude | weer &,
AfEaFT TeAEe fRaars a7 @ Tr=red Few Gageier g iy | Haud sEEdr
wigaat dIeT q37 Aleell ATA-aMEHA AEaTF Tag W W= a9 GHETIH Tl Y ATq-am
T A FHEEH! Wiepids qe, Qiaiars T s e e T g9 |

EERAEAr  (Professionalism):  FTA-UFATT  SHTERNAS  AERIH  TAT TR |
AR AT ATE=a T2l F O TEFT FarT a7 T TS | AT
SAEGRHATETE = A E-eTshT U |9 T+ g |

I Feella RGeS sAaear | T8 UeHIh! ATa=d T+ GebAT ATaaT HeiaaTebl For g &

. N
S | TAH A-AARTedl AT Fhel SIS HEd e | ATE-d T4 hegdl SaT Ao [{gradrs
SUAEAT AN T ABAT A ATE- el T qaag |

v % (Cycle of investigation)
F U HSATH! THA ATG-HT AN AT €l ATI-AHT 95 (Cycle of investigation) T T
GUHT TIEATE A T T Aiohrgg | AAATRR JeclaTh] TSAHT I9U A AeEadsd
AT T (Cycle)®! TF-UTHT IEIEHINH Sooid I Aioha;:-

SRIUKEIIE] T
e— (Verification)

(Complaint Collection)

d \

e 5 AT YCHIHT b Udl < 3|

(Action for Change/Follow Up) (Identification of root cause)

N\ /

e /RAETE (Rec- fergreor
ommendation) C— (Analysis)

9. YU %@ (Complaint Collection): ST Fehelap! =RV ATA-TMaHT Ureall =R &Y | I

T [, T, IecoAd] @0, B, HEA Jocldd D! 8l, AFH! I T Fgd TH deri
T o4 g | I Ghe Sl Aehlelle TAIIHTT I GHER, AHasfehrET arafd
AT WG R Fw, 9 e, wier, M, el ym Sene T o aqaeaea
AT feeniHeer 9 7Ed TS |
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¥ TR (Verification): ATT-TTHI FHHAT TF SRUH! @7 Wecd Whl G| ATEaHHAT IqU
Y G JA, AR @USAeNId  [hegHl ATa-aMa! AN ity [Ave 9e@i T 957
qde | STl YeT TCET Arell wamT, AR Yo Wbl GHMERT WEfE garge UHaur
T [T g9 | GHEH A1 (A &1 GAded W g B H GRE 8eg | aad SeiE a
e THRAT T IeAER g5 SURhae Wik /Tld Tl S o8 Ul X aed g
TR wdE | TGAE F FeAGeAH! AAE T Al ATE g A |

WA SR T TS (Identification of root cause): Wi TS UGHSH! A, AT,
Hregplaer, Toriiae AW Afeoedr RO U & FFEgT, W HSAH Hel edfhadl safhid
REdt afemt FRO Toided T KU 9 &7 9aeg | a9y Tod HeAH! Tgie Wl BRI
AT TSATRE | TFATE TSATH! TS AT TS HEd (Hoad | FrgHhlal UeAh] Aqa-arare
AHAAATHR IJeela ! FH(d T Fad ATeT 197 a7 RRIRESHT AN TeAmh! Hel HRIT 9l aiiey
el &7 |

[EELU) (Analysis): WW T UEER Wiatde THTT (Primary Evidence) & b T T
WAHE TANTES 99 G T FASHET AN Geb@E JA@ (Secondary Evidence) BT ¥aheld T
TR ATILHAT AR Joelt WQ/TATH] [obddl [qa gogg | UH] Nl qeaTd
g RAuEy | oEET ARy Aared! 9 g, AT BrEaT Afdieh AeasiumEeet
AU T qY WUHT AT ARaaHaD] BT a0 gI0esg | Araagerara-dl [FamumEre
ATEA ozl T g g7 g |

TEa/RERA (Recommendation): HTT-IFACT ATG-aMST Fepuaed T8 T Frer gam
TEIT IEE | G T, AR T AlhA, 9 T BEAT dieasiem, aAer e @
T §g | AEIE T AT ARIRE WOHAT D! HATadTH GHEN ST g ag | SETEL0Ta]
R AT JHTDT ATIRHAT ARITATS FIAGHH & HRae! 401 2 (rfar Fremd, a9
RIS, HET FAs Ale) FF Ml HRAE! T @, S /Ted IHH B ITed TSI
B, INOHia fied,/a9iEad Safkh®! IRaR®! | Ao, F FEEd Saded TS,
o W 5 SFeE FT ACHAERT FUCSH TG, AAANCHIHT RIEATHT T Faer T,
AR SATET F AEqAAAE ITed TS 817 el TE GeAd [GUdey ATART FEr
AT g e REE T qaeg | i R et a ReiE @y T aqthe
GeH G, G T g 4G |

YRETHT T HYHT BB ATTHA (Action for Change/Follow Up): AN AT Ffara=isb!
ATIRAT ORI TRAfey AP FRTAIT HU/TAUHT FH aFR. TAER MREqI6 g | AT
R Frieame Fgar Geae v Jued 9 gy arn aedEa wieEd 99 Sed
Eg | I TSUET SEER MET T TRERET Med €918, ARl dedae e
FATTITH A2 Heag | TTHT AN [RBIRE SE-aa—Tara=4 9= T&T T aqahd w1

BT AT RIS HA-aaT qesl g qa g |

TEBAT AAHADRD! IeEAP! SIU GIATSAT AR AAAHABI H-AWT

TATAHT A §7F FACHIH T ARMH] oAl AT AAATHR AT TET UH! 87 | qed e
T AT ARNTHT T WOHT ITAHET HTd I AT AHIATHR. AANT RN TRGHH a4
T e B AT ORI Y BT AR T ATANTHT ANNE R ATBR
FEAHT AN AT Fogh! AATHT SAHETH AN GHRD! FTEAH] ATAT T FfaaT aaiie
HUHT G | ¥ ATANT TR TH T AAAIHR SocldTdHT HSATD! GHET T FAaziah! AN &5 qreaterd

¥ FHEHA T AAAGHR qFadl Uiaad 060, I, AT AAAAGHR ATAN |

__



ACTL - o00®
A TETEIeTd U W HSATH] ATA T ATl GBS RGBT TS ATTHT 5 | 4 @
T AT ETH HATATHTD ATEAT IR AT RO I, ATIE I T & SRaear Aifd
=ik a1 FEEes FRAE T diiedars Ted afduiaated IR ail R T i T U ved
FRBR TN T8 T wqar R T8 Al aEee | ©

A Fogebl HHAT HUHT AR RH! TR JoeltabT HSAEEHAT TR =AM gedr, e, o,
AANT ATEE T HRIRE WDl qe7g | T7ga0 a¥a-ad qdmiaHed® geal gal THgaed! arFel
T, ieER ARMET SaT, SEege HEl Bt ge, Hifehie wiaare, e, aEr 1 werenry,
FISUESIANE AT TNUFT AT T TR Tt HaaAfih Jecleshl J0ar o s g |
ATINTR R0 = (R0Y9-3006) T AATGAT HeT TEAT FaT HUBT IAA 4R,5RE AT §,69% I9Q wagale
TN G- STEHET 4,93 % STIHT AU TRHRIHE AFAAATFR SecdodahT Qe HRamer T dfedars
Ted Afaafds! REE ol g | AT Wl 9,94 Rfaaed yo (9s.& gider) qere g=ga
AR U TeaT gratad RemE g 99 [Ud (9. WideTd) gegd T aavatad fEaeT
R W@t g1 © a9 Jeaens FEr et AEawtmR SATAN Td TUHT AET S A §ege
reff~od AT | AT AAA B AN AUHT RETE G e T4 HAHed AR T So
NRUHT SARHHT GHAET AARCE STY ATAIHHT HHAT BT TAHT AR AFHTE AT FoAAH
T o ARt wed T g g |

AT AAFATHFR AN FrEHTaHT oqell TRUSHT SAhd] qFeredl Fidaad FHIeE T 260 S
AT AUHT Joold AT A ATSHARAT {30 SIS AqTH] AT TEHT G | TTHES L 6
AT T THUSDT T YOS, FH U WUHT AHHN TUHT T AAT ARUHT ol IRAUHT G | = AATATRR
AT §eg WURT 9 G quafey Joer wEe SuderE W SARE gcarnl QR T T
HUBTT AATATTBR AN T ATSHARE ST T Aoieh Leobl SRd=g d¢ o9l TRUHT shfchbl FrfaT
HTNTHT T WUHT IqU T AT Joclidd GEAEEH] (HSHI FHliddl q=aX Ifawg | acd Fequr adr
TAMHATT AINTHAT §3,000 VAT & I ¥ A0AT WRUHT Skl GHEe A-RE 3,900 =T e
I Tq@t 92 o Wt g |

AR HEAfER AT gal 98 weie quhT SHAHT HATT 6t B wgdle €694 W Y, ¥4
AT AT ATI-AIS, AAAAGRR Jeele TAIOIT T 8! @ISl /AT TRIUHT T 9,924 Bl
FHAT AA RERE WP TLAH HAAATPR A—NHAT Tl T AT A JAULAT AT AT
Jeelt QY B DD SRawg | IEEHT AN qqqed el TRGHN WAl Tl HUHT IJALAAT ATE-
22T TRATE TN 9L ASTHT AT ARA TIHT, I THEATHT Wb T 9y Fel I Fal T
U T Fal T U AL G| A T AAAT G AAS AL G Aol YT HUBT TS

* AP TRFET ST AT ARIAH!T T FOEAT Yidaad 3050, qiFaR Tl Heah! Jidasd 080, Rer g
R A " Widae, Fierebie Ul Teh! JdaeT R0&R |

AT EEET g Ry B ITE R (F)

© AT RETRE PREITH Faedr Haaed 1. &, AT AaedbR AINT, TRETHa, ARTau |

© =R YIS, qAAE Il A€V A9, oAE! @, A 9, 3 q, TR J008, . q, AT TRUFT SARGH G A,
oA, ATaY |

¢ fewTT ST, SR AETE = Saeaa=w 1od AANTeEd! RnE Hai-aaTa arawfesR AR, sHesT, T
Gt ad q, 3% 9,7 39, FER J0E, A NRUHT 2AhH! G AEN, Todid, AT |

__




ceoe L 4

CE WhISTel BosiTAT ferg HIXE ATeTdT Tielauah! 9 SO Wb, iiiens F7g¥d Telel Sux Kbl 9=t Zal
OB ITLAT TIA ATG- TaT Gied WHUH! SARHHT G TATH] el TeAEe TS [ =g,
T T AT ATETHT AR AT AcA=d wHEl G0 areg wafd el S AR,
AP ATIR T TGS ATEAHA T&0 TG g TEg | GHHTHEAT A GaAae 394
FEUHT S ATEH AU 3733 TEeEAIE IO T Wwdt § Serhrer whd aeAtes® Iord wel g
AUH! GG | TGHT HEIUHT AN AT AFGAUHR ATANT, ATS A, T ATA TR 8,
T el AT GHHATBTA ~AID] GF-gHT (AT GeA®d, AT, ATHT ARTIEH &Y
T | TG ATIICATS (bt ST 99 TeanT T 6 |

e

ST WS FgAE §egAd UE T ATH GATanUEied oral oAt geifea e Y| S
=R 3l Yol WSl AEra T (Hehdar G deded SHIAe B 8| g ge weEm
SHAEATT g TE], HIHTAT U AHHR cafcs Wal qaq qHl qHaahl Aeaqedig T8 g dca=q
FEAE WS ATE-UFHATE GHRET TR FA@N O T 99 T @H gl ahde qobrei
FAIETHT e I, QTS T R Tae! IEaan 9 T g0 aideg | €T A
RIS JHITDT ATERAT O BTTH! I § T HUATS U ATG-LH] HHAT 41 o] ATa99e
| BIVERT =A1 GUTENOEdl SRR qaveie UiY T Ghavbei A 3o aee sfda | aad
AAATHR Focoa] T Far, Tahid, THRAT Ta1 F753d Teeel Aaaver T WHIT T B!
ferdmor ¢y e FEqq dgaea T s BRAE T A5 TS 96l de T T
HeAtreTaeRT e oie =g 3 ST sfaeeg | A weant st et uf dfgasmt =, aRaRersn At
AT TS DT GRS S AEH A AR TR Riaarn B = g
g |

oo qel

(. AU WM, B e saeed Wi, TeRaEd, HIEHrS |

R WHAAISRET Grerud GAulHE qaedT T BITEE, 08K, AT AFTAGHFR AN, TRET
T SAIAIR |

3 FoIH @, (A % Q) o TRUET SAfh ! G AR, Teuid Aty |

¥, HERET R0 a4 REREEE T FEadT qaw 2006, ART AFFHAHR qEE, eReaT

ATAR |

X, HEEAAEERE G U ARA BRI, YOnEeA q9r weuiugs weed, RedEr,
FHIEATE! |

% GHAUBCNE ~FAGET-dT Fared AGTATAE WUHT AT, (06 ) JUT IRUHT eafchah! FrHra
v

o AU WIRUHT TARhHT GHEET ARHT TR A-AET HEET 098, AU qRUHT cAfhbT
AP AP |



ACTL - o00®
TIH @l R0z0, af: ¥ dF: § T Y
@I IIRUSHT SARBehT AT AR, e

www.ciedp.gov.np
ISSN 2961-1512 (Print)

e FrEaur ¥ AT AW T A A
& A e

IR
TSt g, Beqa sn=a eeiiarer wca HeqveT i sqaear Wehr | wwhde $1 u
FaATT A T eI AN TEaeT AANH! TRHeTT WaH! Pud | Jes, M daeas a9d
g AR RSl HA B W HUATS T WU | A AT Widel T HGA B UL el B 9
AT 76 TEE=qaT HH T A Y AT AT JuTe WEdl auie B, wies T agwe
Wmﬁmﬂ%tmmwmwwwﬁwwmwml e
T MR ARG G T A7ThT AT NSaeNTEH Ggbriare adicus =a1 Alternative Justice T
SMETHT T GO TS | BT GEaiee WX [Hoers TarEd Soel ANl 9 Fesie T
TFeT | HIARAH ATAAAS (ECCC) ! Fovear Hedll GohAvETelT Aared Aieg | sael 9§
el ateEr Rk S REE T8 S T RSE S e T i agEea <
HATATIBR ATHL G5 Bk YPidHbl ATEEM & | AATALBR Wmaﬁ?ﬁtfﬁfércrﬁ—aﬁ@
TG | g3 ATANETS W T YIS ATINT SG 81 9 A g3 AT 9 Geeerd ATABILE AT
forare T wHE 0T g | fRdET 9N SRR e g afdfy g | 3 drEnE a
T I TEHT BEAGEER FU B TRET T A ol WA S A 7 G e y
frgusl g\ vEie Rt Hria BHaEEd mwﬁrmmmww
W& BT A TR T G| A U T GEd Geie Qe e A w wners
?ﬁﬂjjaﬁaﬁrﬁaﬁm Il GG T Hers mEd Sudl AENTe i e T
|

TR

A 575, UZ, [6qE ANGH A% TIA HATATBR T AT BIIAH] Joela g qdl AHAANT5HT
IO UM qcAdE ®IAT HET WUHT TEAT Joolad T HSATAS TSTHT Wbl ~ME P
AT TAT ANAT T THT g §og | ToTHT =AAUTBEEH el 27 T WhT HEE® Aqawar
TF iy T O WU GHAHTA TATAE ATE T AT T T S G AT e
HAYRT fAHRIT HUHT BT | §75 T gHT FHHAT NUHT AT HTH T ATATHR Iecd o] TeAeedrs
G, AT T T T 9 JF, b a=Ah] AATAFT T ATAGTHR FecToTah] HeEe
UM TATHSE TG B T T HATBA a1 8| ArebaleAs B Toash] ATEROT ATER
AN EEH! HAFATUHIE, A ATBR, TRNH TAq=AaT ATGeATS [AEAIT T Foer TE 7, gy,
TG TS SATRAE] SIS § GHHEAT =] YA T | GHAUHIEN ~AH Fedsh! fHequ
T GIAB] BAHT FAMEIT AAN (FAMATAR Bl A/ g Gag) TG T IH Wegl | T TIIerd
FHANHAN ~AIHT AT FeacT AN acd Feuw qo7 HeAHad ARRT T Jud SaRhah! grr
AN ATeqcaHT Ehl G |

MEICC ﬁwﬁa LL.M & Masters in Human Rights. Previously worked at UN Mission in South Sudan, & National Human
Rights Commission of Nepal. Also did fellowship in NHRIs at UN OHCHR-Geneva.

_p_



ceoe TITL 4

ELE Gl

TeTEN AT YL T FHETET el e ardieer Wua! foreqa eniea weeiiar (2063 |4 T ¥) Hiea
mem@maﬁ@ﬁwmwﬁmﬂﬁwwasﬁw
AT GaATT: HEGhH! FAACAAT TGS (Ao (& B Suar sAfchal grE- qar g Feqo
qo FRETT AT 3 3069 W WE A e wTf=a TeRdTer e HEuTET ST saered Kbt
T |1 Tegan Fo 9 gEter qrerEr wed Pl gEeer AR aReenr e B |
T TS Ta, SUTeTHT WAVl ~a FEaal e Seuih! @nl §Eaer AN o F Jaret
FHAMHA D! AN o AT | NETEE T Fa1 W¢ T IAT| TP Fereawd 7 ol Hequ
WA T T A GHABTEA A BT A T 9|

e geafequr qar AAEe AEE gty bR Raeed gaEes weed gramRe 9ad
TEGEHT FHANEEAE Hood] FolUh] HSATTS HRU F@Se GITH TLHENT Y& uRkuger Rerrean
FrAEY e R T AT | AT ASTAdHT JUreAfiel e FEAU ATARTH! HTH HRATEA AT
TN FE T F RATAART AT FGGa0 Feord g | * ufeg A T9 AN U TGRSR T80
%anﬁwﬁwéatmﬁmﬁmﬁmwmﬁﬁﬁw ATFREADT o A=
T AEANEE AW A wuwr | Use geEs uedTes g3del MEEae = e gar faE gy
WWlWWWWW@lWW@?ﬁWWIWﬁW
TSe Fghl fomma ey e s¥e g AT AR qEnr T dokei §gw ageda
WAAAIHR Io9 AGHH] AARdd HAAaT 9 Al G0 AT REAare-dl &as o & |
TEATE U GHSIN T AT T g9 el afteprdrarad fae drams B |

TEHIAH BT IRUHT [ qhT1d ATHIHT GRI GAT ATHaieasH! Giedeed qarsd AaTqde
Q¥ HRME 009 AT TR GHaHT geAm aaEe &7 JagT Fui e smusr faw) @2 7a Fof
e TEHRA @IS AT T qAEeih Haae gdi TUh A | 9o AEETE gaesl ge
TAETE R0\ FTETHT HTFT TR HEAITE o (Eeaear 8 TR TRETers @i R | 79
TRIEEe ST a3 @ial Wbl A | agefe ufi, Qe grgehleTdl MU YS! qed A=A
T AEAEHAT TTIHE A3, TUSEAAD] Avcd I, WATIHT FEdT Tl Faleie graadr Jar T,
HigdeEaTs URIRIT Y&TT T+ qT FATSTHT WM T HAHTIHT ATdraRer FRIT 19 329 e sqaeanties
FEEAT I &I qT HAMATT AN 8@, J0&& AT Y97 WUHH 6 @00 6 Txil
T G | ¥ Tt U b A gl | AUt €| ufey R06< WeH ATGET dedfid garEent
A= AU AR THR HIT aAIs ared Wl |

Td ATENTHT TET Tad=Adl ¥ T RgT-asaioe, B, s qor awada aqwa T araares

1 JAAHT AR GEI R0€ 3, AT Y, WWIWWMWW)WWW%W
2083 T AURM (FT TA G FrEHT HHA WHAATEREE T Foelod T qA AHAATECGE] ATTLAT
e AT T AT T T GHH HANATE AT T T AT wEaTe Jsueafor ger frew qer
FAHATT ATARTRT TS T4 Fhedd ) |

2 21, P S, FEEEE ardidl, HAETE A T AaAER (R08Y) I8 4L

* Marieke Wierda, Priscilla Hayner and Paul van Zyl, EXPLORING THE RELATIONSHIP BETWEEN THE SPECIAL COURT
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TYAT TG I BT | X1 BIP HETHEN G TOEdT qeaige MR Udeg | gediaa qanee g

TE AfeTHT sTaedr TWaHl g |

R0 faﬂﬂ'ﬂT Rule of Law Tools for Post Conflict States(Prosecution Initiatives, Vetting, Monitoring Legal System) UN OHCHR
Geneva 2006

2 fETHT IR BT AT IUAT ARUHT SARh®! GHET acd FHequr q9r HAHaT AT U7 3089 g 99red T
THT FEAF Q06 o AT U WEHT U wH g |

__
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Forel AT diacT AN BT €1 9ol HAT UHAd qgeg | S, A U T FEdee genee figedEt
THTHT A G HATCTE HIAA GEE T G | Bl 5 GEale ! Hers . s

*
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T oI TR NEARNTH! Gehaie dbfeqs a7 Alternative Justice T SETHT U Gioll TRAUEH |
AT G AT AT, AT T AN Aea= feell Wg Wbl FawdT W g | Wﬁﬂ%aﬂr
Frefiefresy | ATl RRAT G AT AOET FEAET BREE GG NS W O wew S A
TRUFT eahe®d! el Hra Fevd Rgae® 209% ®I Rgra T¥a) Ukl Jud qRUsHT saih !
Gl 9 Sfad § Wel ATATTHT AT TRATE, | ool TIRUaT F@des! AR, Sl qiRuaT &7 X
Gl F GE RUSH! &7 5 TEdl HE a9 TRUHT Sk Siad § Wl ATATHT ATIRAT @Il B4
TRATE, | ¥ Wl AT JUTersh] Gras AT SO ATENTRT S F€dl a3 st 2feg |

FHICAE TRAT 52Tk BIEHT T TSUHH! G 9 HIE 816l TGHT G| PIET &9 Tl bl
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HIATE! T/ 2 T A, FAE ATANT G| T FHUeAls RGN €, Howmaett a1 Het
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T AT Yo Ewg |

O ATENT F U JIAT BT RGeS A= T TG a2 T §a8a o brefeme, ey
@A FTasie T Fa1d 5= | ool AN T AT AT A-NST AT-aaTe T SOt
AT AU SARBHT BT Hal, HAL T HEA THT (AT I BT 2T ol FIAA S0 AN Waih
T qFG | T q AT AT HAAS BRETET T qFeg 7 9 H A TS G A T e
fo1g aEea F T Gaag | AOer GWRed T e fgeedrd afd aEeg 0 9 95 T gEmsT
BT F |

SIHER

T AENTETE WS TR UIS AN SIS € 9 A g9 ATANTER] IO WESAT A EAR
ferare o qHE MOT W | tﬁ%ﬁﬁwﬁmvm-«ﬂqmu@aﬁa%@| HIATT IHAEEHT
TN WUH I g | R RRASr qawH! GG T GUHT g | a9, 5cu1tqqrn§§ﬂmﬁ‘a€;n
AETHT AT ATAE AT g | FEACT ATANT Lo FhT, AN ATHT T ST el et Gebet
S I AT T ARG A aﬁﬁ—«nwmmhumwwﬁﬁmwn‘«m

“ﬁ?qw https://www.ohchr.org/sites/default/files/Documents/HRBodies/CED/CED_Search_Principles NP.pdf (visited on 15

Nov 2022)
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Fooled T4 | WA S AN ol SR AfhehTa ATEST Aigell T Ao T6F el 947 | == Faeht
%ﬁc—q' Anglican Archbishop Desmond Tutu & LT 7 |

RERaers 9429 At WAt qe@wed! €FH BT 9 9@ Saedr $9 geAr el o w9
ATANH Tgells T Tedran I Udd Adaad war | Jed T Sa8 @ied HaA RErass! 9c
e qar Hafiend ST e Fertee Mt T | < ST S, Metid dia @ TSR
ARy ATy g FUEE IR BT B | HoTerhT g4 AN Th 9 Al g1 9 Fed arershl
FRO T HehTaad IRearsy 94y |

AT~ YAThT FTHAT HHATUEE ATTH YT I SURH DT FHAET ATANT T Tcd Fequr g1 HAHeg
AT HERA G| SHE® WISERT AR YOTEN Criminal Justice System  @=eiieisl d@=ar, f&mor
T ATATAT Tred ol | aR Fed FHeTush! v R dqaear 98 a1 fHyg araefisi aqa=am
Human Rights Investigation %I &F 8| ATE-UM TRIIT HAAE AT Gcd/Ted TAT MST
Fact-Finding 97g] | IV =a1d Feqr 1 TR A@=ar T HHaAfib aqa=a 58 Hh Tl
AT §| WHASHR ATE=a afEer T Rfed 34 g Tde | Hid AeasaieR ageear =
EIEE] ﬁ@'l*_d%'@ HET Retributive Justice (AAMETHS ~a1X) AT AT THUL ITIHT Restorative Justice
(T:FMUT =) A7 AR g Teg | 0, AqULT TGH AATATDR ATE-AAHT HIEAT QICg B
TRERHT I [oF T AT TOAT GHA T3 A TRRAD! [T Td ATE-ATAT AIHE T
Ah e ATA-AHH] HAAS AH TREIIag | & ATRHIH] T &I T HAHATT ATANTHAT
300 F YOI EH e FHaeEars dFdel AEfad Human Rights Violations Committee, Amnesty
Committee, and Reparations and Rehabilitation Committee T@l 1 TR 2 | 2 g GEHT Eﬂ—dﬁ%q
T AT OeeEs! THT UF AWid amTs ®1 TET Bae, Artefact HAHET Fvaad ( W@aﬁm)
ww,@‘aﬁ'&qmﬂ@,m@a?iﬁti FARE AT T A A g g | FEr
TR T TEEEers SRt 9 s X el e X Rt weardee S9ah gl

JUTETT 5 WABAVBTEA ~AIRT qEafeed ATANTeeh! s qel fEraied  Tar | J9r qeiids e
AT T FAHT AATEVETAT g (i AT PR S1efaa a1 F10 T Tah o7 | agar ks
B TSR AR AIHT HAGHT T AT SATAT ATATHR IeaoTdh! HeAHT ATG-aTA T Ferv
TEHT, AATATHRDT ST AL, WWW%&ﬁ%@ﬁ@WWWWGﬁW%I
AT IR UAIHU Wb TR T TUHT SAhe®dle YUHAEasHs! w1 qar Fuiasnr sher
T kg |

ATEY AATH! T AT WHIPI! YA IWATETH] THUH] 9ol =0 [AREE GHUF gl T
R0l HTUHT AT SAhHT FHET a0 g Feur qar AW AR UT g Geie T T
B! af ST AT WU 1| A BB @ T BEEE TN qEieEiee waea, i,
forst U o ST S W) B T a9 B SRS S U el B 9 T weed
TEIT | JUTCTAT TEhT GHISTs UK STT€dT UThl IETE0T BT sAaariiel ACEa T8 b g |

AHAHIAA “AH] Tl el UEeR 9l Gadis b g amasfeasR qmEn &)

2 hitps://www.usip.org/publications/1995/12/truth-commission-south-africa (visited on 6 Nov 2022)
¥ g, et I, FIEvEE aredre, EHRAETEE A T AaAuER (R08Y) I8 9¥Y-9¥Y

4 https://www.usip.org/publications/1995/12/truth-commission-south-africa
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U TogehT FETET FEEAd IOAEE gal T | HAE bl Aa=aT Ui Goreal 8¢ gegai § gret-aa
THT T | d¢ ATINT TAAIHT R0 THAT (J0U WEIRg 06\ AUREFH) ATANTHT SEAT 9,6 & a7
AAFAUBR IeaoTd! IAY a1 g7 ALHMAT 9% T2 IAA A ANl ReTT =amat antt
i Tt g1 At Wy o IqdeEdrs aEe T @t T s gl Ay 9 avst qarar
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o9 STRRTeR, FagieE AHR T SATIER 96, JAE Tl HHAKEE @obl, Ty g, e G
WUHT AME A e TS T G, B 2 Febreesr aRaser Ay B gavad
AT A1 AT aferdr ST Q9] Y IS AT =TT it R Terg gt g e
AT HAHATT AT T SO SARhH] GHET ATRRAT el T &1 9 W g3 ATERTH STaEqen
FIAATS ICHE AU AT ATSEG | AAATHR AN AT T 8 A T UG T HAHATT
ATANTATS AT TCAHT ATIRAT 18 ! goaad aft &0 g7 sfamg | AT AeaaiasR ST
AT Y2 S @RS TRHT BT T JH, T, qET TGe I o6 Tl T Brel T qrHedt T @it
TRUHT ATATDR Foaoqd] TSl 0T 0 ISR S a1 T FT Aqawear TRl wal foee
ATANTHT HIoaEel Jeord T TohahT & | 3¢

e T o FATHEd SATANT T AT AT sl GHET AN, T3 ATANTAT BTel WohT oo BHaEeh!
FU B ol ThT G 7 T GIAEH! AF9L o [GSUHT | eleh <ot Heika we=rdeed AN
EEA, TN T FET BIAGH TAT AEATCHR WS HETA AT B THT G| Ie® aTedaa
VAIZEE (ATATAET) ATEITHT T ol | ST THANHIAT DT UIET FIZ BT G | o
Sty FSIa: WeATTeE T B SAAErEE qoHid Gl HEACIAr 9 FuHeAT e a1

REqYTeTSRT AiEET 2063, IR ¥R (R) (W) AFMTATHR IJeclorhl GFa=aal AHTATIHR ATANRT ! Ee a1 [eer
AT AT HATEIT T GRS, S a1 MeEs! AW HT JhisH Gased T AaAgdbR Seceaahdin] €TH
Ui T |

eI T ORI Tl BEqa S, ARNE RINEeE Sr-aaa] aaedl (046 & @l 306l FaRaw ), AT
AAAATHFR ATART, (066 FE) T8 ¥
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FARA T TAAHT FHATHIAT ~AIHT AT, faa=a1 T A & gawd g F EHAHEA

=qTAHT T T [WHT FqEqT 2 |

JUTCTHT ZgahTeAe USTE® e QU1 Wga | fied qer aeliees qeT Wgaehdl, Bl sath ey
T, 99 T Wigaer uf wry,/A afafed TuRT v FelEd W T9E daedr e e et
UHIMIR FET TAEEH HATATFR AR TREHH! ATA-IH GHAMBTC ~Aqea=dl AR 9T
T FEET @H G| TR AEEAABR AENEA o G FEAR] AqER ORI desblel woa
AIGFAY ATANTATS EATEE | THH! AN AFHATHTCA AANTHT AT AT T GBI SHFRIAT

2 . 2
T e geAhl AT ATIHR LTI Sogeihd!l Sid ATavdsHhdl &g |

Tl et
Q. BT AFEAATER AANEH REREEE FRFaaTH daer (0¥ Jearg 2069 FIREwH),
AET AFTATBR ATINT, (00
R, AU WEHUM R08R, HA Thare sqaedr g, HreHmSt
3. GBI @l F: ¥ e q WS, AUl NRUHT sAhed! g AT (309%)
¥, 1. P U, FEEE e, FHASTAE A T AAAHR (J08Y)
Y. FNTEIRE & AT g (ST TEh TERE, WENE e (R05Y)
%, WUIRT A=ARE U R0E 3, B e suawdr g, HIEamst
O, Rule of Law Tools for Post Conflict States (Prosecution Initiatives, Vetting, Monitoring Legal System)
UN OHCHR Geneva 2006
. Report of the Chilean National Commission on Truth and Reconciliation (Published by US Institute of
Peace)
%. ECCC at a Glance, Extraordinary Chambers in the Court of Cambodian (ECCC) 2019
90. Marieke Wierda, Priscilla Hayner and Paul van Zyl, EXPLORING THE RELATIONSHIP BETWEEN
THE SPECIAL COURT AND THE TRUTH AND RECONCILIATION COMMISSION OF SIERRA
LEONE, The International Center for Transitional Justice, New York (2002)
99. International Convention for the Protection of All Persons from Enforced Disappearance 2006
9X. Enforced Disappearance and Extrajudicial Execution: Investigation and Sanction; International Com-
mission of Jurists (2018)
92. C.R. Kothari, Research Methodology Method and Techniques, 2nd Ed. New Age International Publish-

ers, New Delhi (2006)
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Jorerar fE, 2043 BRI 306 3 URTETH Teih! I grgehl GHIAT 88 TR i | A
HATIAT WHAATHR BT T AT HT Secloiahl Jeoled HUSAEE AU 063 T WRRK Y T
LR T FAGE el (a1 AIAETEY) T AT AU HEqa i Gty a9 gegehl deed quh
[l HHAT VBT HSATEH AT FeAqed JANRK T T GUHT Gl q91 B Hegdl ereaeq
T & TP G| FEEq e TEEAr WU Wi oA G ST U GBI AT A
T AT AT TEFAT J9 dfeqers [ SAUHT G| AMaAaERE! TR Seaudaeedrs
PRACD] TATA ST TGFaT LT T A-qULT SHAGHAT HIFHT FUSEHAAT TSI qUHT A 75
T WH gl B aa Ay SHAUERNT e Soaedm_ ST A ge e qur AetHerT
ATANT T SO TRUHT BT G AR TET 9T U ARG €A A B T GhAl G |
F U ABAA% qhel TUSEAAT T TUHT AR @R T FE GEIE TaT GEIEAE 9o
FAARL & g | TR B GHBIAT GRAL, AIFHHT HUHT GAENF, FILAT T TEET AFETCHT
WU TR T THATHTAN ~AIHT TaHaT qF HIH AAAFTT THT e TS GHT TraeiahT
T o fifeqens framaar IR SFAvsETei =t atdl F8 S TEAEE | FRIEE
AfEA T A T HEAT AR AR ATASII STHEER! @Sl T Ed JUAGE AR
FHTAAITHT AEAIES |

€ IRTaee: SHAEHE =, faeqd snfed aweiidr, aRug, Fefier, qee g7g, g @ |
REZUCACIERT CEAR (D

FHANHIAT A GIA Fogeh] THAAT U] HSAD] G T Faqed qeste T, fewas
3ed T, fiedeears Ted Ud IR IUAed TRs ~AH! AT [RarST T HAHATIH! THI s
AT Meaqul ArarERer AT T T [UH! gg | GHABA AFH] HEcadul T&7 Aol a9l
g a1 [agIEdl HAAT AqAFa MRUHT [&fT T UEpaATHT AqTT T AEASTqT JET U1 FRIRIehT AT
AYASII JUEE Wiee= T U 2 | AHATHAA BT HeAd: FRACT €T Wbl §a:

9. ¥ (Truth),
¢ gieE, AUdr NRUST <aftha! FHfET ATanT

e : A g FAET AR S a9 0, #% R0, 3008 HI URENG A faRdid €9 21| Aadn NRuET safkhH! g
HTANTATE. ATAHT MRUHT 200 |05 | 1§ T 49 T HISHRIHT TMHIHT AT MRUH! AR FRAFAFT G ARGEE
& T AT 2 B A8, T S a9 A T o MaeE F6E W g, AT AaARR ATARET A
e oI, . o T e et G ¥ HOuE! FaEhes vhe aw o $1 € WL S ot BT A b T WU
T SeTean 1 el IRRE RIS A TRUE | IEte® Wid gidd AR yhe Ty |

1 The transitional justice mechanisms have also been proven as instrumental in analysing patterns of violations and design ing

appropriate measures of response, including to support victims and affected groups in society. https;|/nepalconflictreport.ohchr.
org/flies/docs/2011-03-29 document_ohchr_eng.pdf
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R, AT (Justice),
3. 9N (Reparation),
¥, AfIAT AEEINA Wda&dr (Guarantee of non-recurrence) | ¢

TEHT WY TAWHE FE (Memorialization &S U GHAHIAN ~ARIHI Fg TAwAH] ©TAT for
oTfeTgaT 7 |

YHAVHTEA ATFHT SN =M% (Judicial) T T =A% (Non judicial) 53 THHT Ga=e® harfer
G| ¥ UHHBTA ~ATAT Fghash] HEAEeH] GHIATH edih= T WHldd JT=R T 3D
e g | Trgha Iele®l AMal HIAEegH a1 AHaddsR o udd! TR Hae® Ad, af
FAEE TRMNA A, AT qET T ATCHATAAS] A I3 TS, FeAds Jard dfierd T,
AT FARTTRT ATAER TS T BILAT AT TAFAIAT I, A Saa: e s@reiial ARTAT AT
TG T GHATHEAA a6 qed fie g1 ¥ & T FHEeAr Teadl o1 THEHR €O Gl T
EHANBHA ~AHT AAAEE HEd T FIITEE, GueE ¥ FEINd fHaeE Aaeas 16 |

AT I FHAS: Aard 6 b
TS STTETH] TAALTHT AN BT [AGIEcls qied FHATAT AU i ©YAT STFER THEbT AT
T YA ~AEH] GFRAT FFeE g | AT RISEE S g Faed e gy @
1 Iers SRR & ATaR W B8 | A HAUET Al AasahRe] TR JeclaTd] Hagal
i 2RuwT caftherd S| =AfiE URRATET AWMl TN b RIS | a8 Al 9o U T
ol Foramear AR SO vy W U Bge | el TEARAT T JHIRT SUTsHdlh AT
e T AN Mg | AMASTTRT TR [HT AN THIS] JMEIAT T Tardaih! Aaedbdl
TG | A ARSI SR e AaearaT A1 B s efter weer Fem a1 sweifhers
R Mg | TGAT @3 ST Whar T AT 9 B g e | Had: SAESEaeT il SRae
AT FaFaT T |

1. AR FIAee TUT AT B A=Teraar AAee T8 qE gIars 1 |

3. P9 B SRR aEEEed g O aEerd e T qerhl g |

3. R URSHT e aeardl =t T T gaars 1 |

¥, IR RIGER ARTAHT ANI T LT IS T |

BT GeawHT /1Y Ifedfad ST suaedrd] TIYAT T YA Weled! S |

7@ S g WA, I TR T GRS
UTEl gegel ehah! oIl SHeETHT E=AL0THT SN T8 qaT TKeh! forr | fered mifea areetirer

2 GHAUETAT ~ATHT ATROTIT J&THT AT & FWI Christian Braun & Friedrike Mieth, Transitional Justice Theories:
An introduction, Routledge Taylor & Francis Group, New York, 2014, available at: http://www.corteidh.or.cr/tablas/r32526.pdf,
Ananda Mohan Bhattarai, Transitional Justice for the Promotion of Peace and Democracy in Nepal, National Judicial Academy
(NJA) Law Journal, 2007, Tavg Y=g THT F=4T (JTAT.), TUTCMHT GHHUIBIRIE +a14, 9l 91X ULNRYEH, GohauIsTei
=T W, W 3093, TIHFHR IS, GHABAT AR ATLROT T 6T, FHET, wAr e i wew, e,
R0LY

* Transitional justice consists of both judicial and non-judicial processes and mechanisms, including prosecution initiatives, facil-

itating initiatives in respect of the right to truth, delivering reparations, institutional reform and national consultations. Whatever
combination is chosen must be in conformity with international legal standards and obligations. GUIDANCE NOTE OF THE
SECRETARY-GENERAL United Nations Approach to Transitional Justice, https://www.un.org/ruleoflaw/files/TJ Guidance
Note March 2010FINAL.pdf
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