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®lofel RIaARNETDI oNfdl forsfl 3rearifecr dbiofer
(Private International Law) fduRisp fafdredicha

aifcid®d) UTeAshdA

Session: 21

Course Objective:

To provide the participants with following knowledge and skills:

— To familiarise with general knowledge about the private international law;

— To familiarise with the Nepali legal system relating to private international law; and

— To enable in applying private international law principles and theories at the court
while representing a case.

Part I: Introductory part (‘Tﬁﬂ'ﬂ'lﬂl?? E 10!

Hours: 42

Introduction to private international law (&rama?r ‘T&ﬁ'ﬂ')

—  Morris Conflict of Laws, 9" ed by McClean D & Abou-Nigm VR (UK:

— Cheshire, North & Fawcett, Private International Law, 14™ ed by
Fawcett JJ & Carruthers JM (NY: Oxford University Press, 2008)

— Mills A, The Confluence of Public and Private International Law:
Justice, Pluralism and Subsidiarity in the International Constitutional
Ordering of Private Law, (UK: Cambridge University Press, 2009)

— Dicey, Morris & Collins, The Conflict of Laws, 14" ed, Vol 1, by
Collins L & specialist editors (London: Sweet and Maxwell, 2006),

foraht JH=rs 7%, GeXTSIER 9% YIS IUdl T AMLT =ATIE JIqSIehT (Haere e

1  Session One (2 hours)
Topic
Objectives To provide introductory knowledge on PIL
Participants become familiar on
— Meaning, nature and scope of PIL
Outcomes — Differences between PIL and Public IL
— Sources of PIL
— Relevancy of PIL in Nepali judiciary
Methodology PP presentation/discussion/Q&A/Assignment
Sweet & Maxwell, 2016)
References
Rule 31(2)
* T UTSTHH
HeH I FHES TAR 9T FUHT & |
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Session Two (2 hours)

Development of Private International Law (Farererr faesrasna)

To provide quick knowledge on the history of PIL
Participants become familiar with:

Topic
Objective

Outcome

Methodology

References

General history of PIL
Development of PIL in Nepal
Various theories of PIL

PP presentation/discussion/Q&A/Assignment
PC Rai, Private International Law: Principles and Nepali Legal System,
(Nepal: Lex & Juris, 2024).

Part II: Jurisdiction: meaning &theories (@RS o4 Tar fagr<re®)

Session Three (2 hours)

Jurisdiction in the context of PIL (W AT AATPERSN T¥H)

To provide knowledge on conditions when a court can accept or reject
jurisdiction in a dispute involving the foreign element

Topic

Objective

Outcome

Methodology

References

Participants become familiar with:

Importance of jurisdictional issue in PIL

Situation whena court exercises jurisdiction: doctrine of appropriate
forum

Situation when a court denies jurisdiction: doctrine of forum non
conveniens; question of forum shopping; lis pendens rule

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A/Assignment

The Hague Choice of Court Convention 2005

Keys M & Marshall BA, ‘Jurisdiction Agreement: Exclusive, Optional
& Asymmetrical,’ 11(3) J. P. /. L. (2015), 345-378

Gebauer M, ‘Lis Pendens, Negative Declaratory-Judgment Actions
and the First-in-Time Principle,” in Gottschalk E, Michaels R, Ruhl G
& Hein JV (eds), Conflict of Laws in a Globalised World, (New York:
Cambridge University Press, 2007), 89—100

Case C-281/02, Owusu v Jackson [2005] ECR 1-1383

Session Four (2 hours)

Jurisdictional rules (direct & indirect jurisdiction) AATHHR F¥ET
frawes (@aRWE aaaeR)

To provide knowledge on jurisdiction PIL related rules

Topic

Objective

UG P IR gRYg gBfed, qufed 2«



Participants become familiar with:
— Jurisdictional rules when a dispute is litigated
— Jurisdictional rules when foreign judgment is presented for

Outcome recognition
— Critical knowledge on Nepali legal system on jurisdictional rules
— Jurisdictional immunities
Workshop (distribute hypothetical case n questions)PP presentation
Methodology discussios/(Q&A/Assignr»::ent ) e /
— AT FiEAT R09% H THEE KNE, KO, g T 60 | Frfary dfedre
ThRT 9
—  faxeft T T FEAtaE wfatAtaEr afgar qar IE 04, 2079
— Brussels la Regulation 2012
— Hague Judgments Convention2019; Hague Choice of Court
Convention2005
References Vries HP, ‘lurisdiction in Civil Law Countries; 55(3) A. B. A. J. (1969),
246-250

— UN General Convention 1946; Special Convention 1947; Vienna
Convention on Diplomatic Relations, 1961; Vienna Convention
on Consular Relations 1963; International Centre for Integrated
Mountain Development Act 1983

Part Ill: Choice of Law Methods (FTAH ST TFIHY)

5

6

Session Five (2 hours)
Topic Classification of problem in a litigation (FETe a¥fie<um Fv4)
Objective To provide skill in identifying the correct nature of a dispute

Participants will be able to apply:
— The process/method of classifying cause of action or rule of law

Outcome — Various theories help to identify the correct classification

—  Skill to apply correct legal system to determine a dispute.

Workshop (distribute hypothetical case n questions), PP presentation/
Methodology discussion/Q&A/Assignment

—  FARTS USRI {4, ufadrdd HIR (09¥- Cl-0393-3059/09/93)
References —  Macmillan Inc v Bishopgate Investment Trust (No 3) [1996] 1 WLR

387
— Re Maldonado’s Estate[1954] P 233.

Session Six (2 hours)

Topic Determining connecting factor (gl ¥ FIAATE SIEA AEE®)

To provide knowledge on various connecting factors that helps to apply

Objecti
jective correct legal system

AYE B FIE IRYg gafed, gufed ¢



Outcome

Methodology

References

Participants will understand:

— Concept of domicile, nationality and habitual residence

— Modern international trend of applying connecting factors
— Existing Nepali legal system

Workshop (distribute hypothetical case n questions), PP presentation/

discussion/Q&A/Assignment

— AT |fedr R09¥ F AN THT HUHT TGLIEE

— AR AIHET a4 JTHAT AT (99-Cl-035% (R053/09/30)

— Henwood v Barlow Clowes International Ltd (In Liquidation) [2008]
EWCA Civ 577

—  White v Tennant31 W Va 790, 8 SE 596 (1888).

— Limante A, ‘Establishing habitual residence of adults under the
Brussels Ila Regulation: best practices from national case-law,” 14(1)
J.P I L. (2018), 160-181

— Koutsias M, ‘Corporate domicile and residence,’ in Stone P & Farah
Y (eds), Research Handbook on EU Private International Law,(UK:
Edward Elgar Publishing Ltd, 2015), 344—-378

Session Seven (2 hours)

Topic

Objective

Outcome

Methodology

References

Renvoi Doctrine RT¥Is®T fagr=ie®)

To introduce renvoi theories in the context of a dispute which is
connected to multiple legal systems

Participants will understand:

— Significance of renvoi theori;

—  Criticism of the theory; and

— Modern trend and Nepali legal system

PP presentation/discussion/Q&A/Assignment

— T AEATAT HUHT g TN g A

— Neilson v Overseas Projects Corporation of Victoria Ltd [2005] 223
CLR 331

— Hughes DA, ‘The Insolubility of Renvoi and its Consequences,” 6(1)
J. P I. L. (2010), 195-224

— Roosevelt K Ill, ‘Resolving Renvoi: The Bewitchment of Our
Intelligence by Means of Language, 80(5) Notre Dame L. Rev.
(2005), 1821-1891

— Daniel BR, ‘The Renvoi in Private International Law,’ 3(1) /. J.S. S. H
(2013), 66-69

— The Hague Principles on Choice of Law in International Commercial
Contracts, 2015 (Art 8)

Session Eight (2 hours)

Topic

Substance and Procedure (ARET q9T FATEY TF=4T FaHe®)

UG P IR gRYg gBfed, qufed 2«



Part |

9

Objective

Outcome

Methodology

References

To provide skill on identifying the disputed issue as being matter of
substantive or procedural, and apply correct legal system

Participants will understand:

— The significance of the categorization of matter as being substance
or procedure in conflict of laws;

— Become able to choose appropriate applicable law in determining
the disputes involving following issues:

(i) Evidence

(ii) Statutes of Limitation

(iii) Remedies and Damages

(iv) Parties to an Action

(v) Priorities

(vi) Execution of Judgment

PP presentation/discussion/Q&A/Assignment

— Garnett R, Substance and Procedure in Private International Law,
(UK: Oxford University Press, 2012)

— Carruthers JM, ‘Substance and Procedure in the Conflict of Laws: A
Continuing Debate in Relation to Damages,’ 53(3) /. C. L. Q. (2004),
691-711

— Rai PC, Private International Law: Principles and Nepali Legal
System, (Kathmandu: Lex & Juris, 2024), pp 168-190

V: Foreign judgments (a3 haer Iw=rm)

Session Nine (2 hours)

Topic

Objective

Outcome

Methodology

Meaning of foreign judgment & rules on the recognition and

enforcement (R haeTr 9 T TP AT AT FATEIT TFHT
frawes)

To provide knowledge on the question of foreign judgment in the
context of PIL

Participants become able to address the following problems:

— Understand the meaning of foreign judgment;

— Discover the situation, when question of recognition arises;
(incidental question or preliminary question)

— Become able to apply the rules on recognition and enforcement at
the court.

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A/Assignment

AYE B FIE IRYg gafed, gufed ¢
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References

—  URRE FHIAAI FeTIal UF, 090 (THT 39)

— TR TSRS @, qeameT [9RT, qear 2089/ 50y

— The Hague Judgments Convention 2019

— Brussels la Regulation, 2012
Brussels lla Regulation (recast), 2019

— The Asian Principles for the Recognition and Enforcement of Foreign
Judgments 2020

— Strong SI, ‘Recognition and Enforcement of Foreign Judgments in
US Courts: Problems and Possibilities,” 33(1) Rev. Litig. (2014), 45—
144

Session Ten (2 hours)

Topic

Objective

Outcome

Methodology

References

(i) Non-Recognition of foreign judgments (Defences); (ii) Foreign

judgment under Nepali PIL ¥y HIeTH PRI @ ATHEE |

faeft oo ST Aurelr fereT)

To provide knowledge about the rules when foreign judgment may not

be recognized;

To familiarise with the Nepali legal system

Participants develop following skills:

— May apply the non-recognition rules during court representation;

— May apply rules on conflicting (irreconcilable) judgments;

— Become familiar with Nepali legal system on the recognition and
enforcement

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A/Assignment

—  FfadT qvg fa. FORTS 9108, qd R0%Y /A 93

—  URERIE HAAT HETIAT UA, 000 (THT 39)

— SRS 9IUS {9, FigAT 90, FEdT R0%5 / A g4

— Narasinmha Rao v Venkata Lakshmi, 1991 SCR (2) 821, para 14

Session Eleven (2 hours)

Topic

Objective

Outcome

Recognition of foreign arbitral awards (a3¥aT AP Feaeger fuigeng
AT R qEr FrRt=gT RS Fw=EH )

To familiarise with:

— International principles on recognition of foreign arbitral awards;

— Conditions when arbitral award may not be recognized.

Participants become ableto:

—  Apply New York Convention;

— Understand the condition of recognition and non-recognition of
foreign arbitral awards;

— Analyse and apply relevant Nepali legal provisions.

UG P IR gRYg gBfed, qufed 2«



Methodology

References

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A/Assignment

g shifafee & wfa fa qarmees sraa areq, Jera oy f 4
9093z

New York Convention 1958

UNCITRAL NYC Guide

UNCITRAL, ‘Introduction’, Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York, 1958), 2015

Part V: Family Law (Tfkarive %)

12 Session Twelve (2 hours)

Topic Validity of Marriage (aresr Jaar Tw=r))

Objective To teach choice of law rules on validity of a marriage

Participants learn:

Outcome

Situation when question arises;

The applicable law on the question of formal validity of marriage;
The applicable law on the question of essential validity of marriage;
and

The validity of marriage under Nepali legal system.

Methodology PP presentation/discussion/Q&A/Assignment

References

AT Gfedr 09 ®H1 9N T T faaredr ged

ARTIUTHAT ATHSIA . FRar S5, 9619 R09¥ .7, 2533

afaa drgve f9. demEe T, 09 -wo-09453,

Shaw v Gould (1868) LR, 3 HL, 55 at 82.

Law Commission (Eng & Scot), Private International Law Choice of
Law Rules in Marriage, Law Com WP No 89, Scot Law Com CM No
64 (1985)

Apt v Apt [1948] P 83.

McCabe v McCabe [1994] 1 FLR 410

13 Session Thirteen (2 hours)

Topic Matrimonial Proceedings (qamed T qwafraa Wer witvae®)

Objective

To familiarise with the various types of matrimonial proceedings
(divorce, nullity, judicial separation, restitution of conjugal rights);
To provide detail rules on divorce proceedings;

Question regarding the recognition of foreign divorce.

Participants become familiar with:

Outcome -

Different types of matrimonial causes

The rules on jurisdiction and applicable law in a divorce proceeding
and rules on recognition of foreign divorce; and

Nepali legal system on matrimonial causes.

AYE B FIE IRYg gafed, gufed ¢
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15

Methodology

References

PP presentation/discussion/Q&A/Assignment

— A Gfear R09% F1 qEEegd THTES: S0% FHA

— TR T 9. O®F A1, AT 09y A 4221

— Brussels lla Regulation (recast) 2019

— HCCH 1970 Divorce Convention

— Law Commission (English), Proposal for the Abolition of the
Matrimonial Remedy of Restitution of Conjugal Rights, Law Com
No 23 (1969), para 2.

— Jain A & Aggrawal A, ‘Restitution of Conjugal Rights: Is it still
relevant?,’ 2(1) 1. J. L. M. H. (2018), 1-7, 3.

— Law Reform Commission (Ireland) Report on Restitution of Conjugal
Rights, LRC 6 (1983), pp 346-8.

— Tirath Kaur v Kirpal Singh, AIR 1964 Punj 28.

Session Fourteen (2 hours)

Topic

Objective

Outcome

Methodology

References

Parental responsibility Qe FeaTr gwa=d)

— To familiarise with concept of parental responsibility& authority;
— To provide PIL rules on parental responsibility.

Participants become familiar with:

— Thetermparental responsibility including custody and guardianship;

— The rules on jurisdiction; applicable law and recognition of foreign
guardianship or custody order; and

— Nepali legal system on parental responsibility.

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A/Assignment

— AT |fedr 09% F THT oY

—  ZarAr Efear 209 B g K

— Hague Protection Convention 1996

— Brussels lla Regulation (recast)2019

— Convention on the Rights of the Child 1989, Art 2(2),

— BoezaartT, ‘The Role of a Curator ad litem and Children’s Access to
the Courts,’ 46(3) De Jure L. J. (2013), 707-726

Session Fifteen (2 hours)

Topic

Objective

International child abduction (STAEI{HTRT ATSINT ATEI)

To familiarise with:
— The problem of child abduction by parent;
— Rules under the Hague Conventions and EU Regulation.

UG P IR gRYg gBfed, qufed 2«
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Outcome

Methodology

References

Participants become familiar with:

— Situation of international child abduction;

— The rules developed under the system of Hague and European
Union; and

— Situation and judicial response in Nepal.

Workshop (distribute hypothetical case n questions), PP presentation/

discussion/Q&A/Assignment

— AR GEH 4. g GSH, AFdT 00y, 7.7 q000¥

— PR AR (4, HIOT TIAL, 095- WH-095 (R0%,/03/99)
Sarita Sharma v Sushil Sharma, AIR 2000 SC1019

— The Hague Abduction Convention 1980

— Freeman M, International Child Abduction: The Effects, (Leicester:
Reunite -ICAC, 2006)

Session Sixteen (2 hours)

Topic

Objective

Outcome

Methodology

References

Status of Children and Adoption (ST FITT 2faaa T e )

To familiarise with the following issues in PIL context:

— The issue of parent-child relationship including legitimacy;

— Cross country adoption of a child and associated problems;

— Doctrine of the best interest of the child.

Participants become familiar with:

— Traditional concept and its abolition;

— Modern concept of legitimacy;

— Became able to apply international principles on the dispute of
adoption;

— Become able to apply the doctrine of best interest of the child in a
case;

— Can critically analyse the relevant Nepali legal system.

Workshop (distribute hypothetical case n questions), PP presentation/

discussion/Q&A/Assignment

— AT HiEdr R09% H 9ivTEgE ¥ T & (AN 3

— afeAe & fa. o fas, q@d R0%Y, M. 503%

— AT dfedr R09% F gHIT Gl e

— 4T FereR vaTs fa. fuer A Jer j09q, A 23%%

— Law Commission (English), Family Law Illegitimacy, Law Com No
118 (1982)

— Johnston v Ireland, App No 9697/82 (ECtHR, 4 Dec 1986)

— Levyv Louisiana 391 US 68 (1968).

— O’Halloran K, The Politics of Adoption: International Perspectives on
Law, Policy and Practice, 3™ ed (New York: Springer, 2015)

— UN Declaration on Protection and Welfare of Children, 1986

— The Hague Adoption Convention 1993

— JM v Adoption Authority of Ireland [2017] IEHC 320

—  Kyle Spencer Allen v Soban Singh, 2014(3) UC 2335.

AYE B FIE IRYg gafed, gufed ¢



Part VI: Law of Property S &THA

17 Session Seventeen (2 hours)

18

Topic

Objective

Outcome

Methodology

References

Classification of Property and Conflict Rules (F¥afaet Fifieom T )

To familiarise with:

— Movable and Immovable properties and associated problems;

— Conflict rules governing different types of properties.

Participants become able:

— To identify the true nature of the property disputed in a litigation;

— Toapplyvarious principles in a dispute related to ownership transfer
including the conception of assignment of intangible properties;

— Analyse relevant Nepali legal system.

Workshop (distribute hypothetical case n questions), PP presentation/

discussion/Q&A/Assignment

—  THATEET Ton fa. o= TR AT, AT 0%, .F . k5o

—  SHEER @l g ad=T %avr, qed 0%, A vog

— Carruthers JM, The Transfer of Property in the Conflict of Laws:
Choice of Law Rules concerning Inter Vivos Transfer of Property,
(New York: Oxford University Press, 2005)

—  Winkworth v Christie, Manson and Woods Ltd[1980] Ch 496

—  Macmillan Inc v Bishopsgate Investment Trust (No 3) [1996] 1 WLR
387, CA

— UN Convention 2001 (CARIT)

— Coleman v American Sheet and Tinplate Co (1936) 285 Ill App 542

Session Eighteen (2 hours)

Topic

Objective

Outcome

Methodology

Intestate succession and will (AT T F=HIA)

To familiarise with:

— The problem of Intestate succession and will in PIL context;

— General PIL rules.

Participants become skilful:

— To apply appropriate rules on intestate succession related dispute;
— Toapply appropriate rules in a dispute related to the validity of will;
— To analyse and apply Nepali laws.

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A/Assignment

UG P IR gRYg gBfed, qufed 2«



— AT AT FiedT 00| HTHF T AT, AIATAl THId] TaLIE®
T The® RY, kRT T &g

—  FARTS USRI {9 Tladray #IR) 09¥-Cl-0393 (R059/09/93)

— EU: Succession Regulation, 2012

References — Pfeiffer M, ‘Legal Certainty and Predictability in International

Succession Law’, 12(3) J. P. I. L. (2016), 566-586, 571.

— Indian Succession Act 1925 (India).

— The Hague Form of Wills Convention, 1961

— The Hague Succession Convention, 1989

Part VII: Law of Obligations (ST S+t FTA)

19 Session Nineteen (2 hours)

International commercial contract & related principles (ﬂﬁfl‘ﬁ%‘tf
o = fagr<e®)

To familiarize with:
Objective — The notion of international commercial contract;
— Theories related to commercial contract.

Topic

Participants become able:
Outcome — To identify the PIL characteristics for a contract;
— Tousevarious principles and theories in a case relating to a contract.

Methodology PP presentation/discussion/Q&A/Assignment

—  HH! AT HiEdr R00%, IR Gl ThHEE

— fad FAr w7 fa. faE oy A, e R0 A vy vo
— TR it fa. afa A9ER, 919 088 M.F. 063

— The Hague Principles on Int'l Commercial Contracts, 2015
— UNIDROIT Principales Int'l Commercial Contracts, 2016

— EU: Rome | Regulation, 2008

— Hague Sale of Goods Convention, 1986

— UN Convention on Contracts for the International Sale of Goods,
2010,"CISG”

References

20 Session Twenty (2 hours)

Topic Validity of Contract and Conflict Rules (@& J&ar T fHaren)
— To provide adequate knowledge on the conflict rules in the dispute
Objective involving the validity of a contract.

— Exceptions to the general rules

Participants become able:

— Use various choice of law rules on the dispute involving the validity
of a contract;

— Analyse and use relevant Nepali laws.

Outcome

AYE B FIE IRYg gafed, gufed ¢
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Methodology

References

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A/Assignment

Herehl FATHT WfedT 06Y, THT 908, W0, KHs

EU: Rome | Regulation, 2008

The Hague Principles Int'l| Commercial Contracts, 2015 (“Hague
Principles”).

Schwartze A, ‘New Trends in Parties’ Options to Select the Applicable
Law? The Hague Principles in Choice of Law in International
Contracts in a Comparative Perspective, 12(1) U. St. Thomas L. J.
(2015), 8799

UNIDROIT Principles 2016, Comment on Art 1.4, p 11.

Ingmar GB Ltd v Eaton Leonard Inc [2001] EWHC QB 3.

Regazzoniv KC Sethia [1958] AC 301.

Lupofresh Ltd v Sapporo Ltd [2015] 1All ER (Comm) 484, para 47.
Kaufman v Gerson [1904] 1 KB 591.

Session Twenty-One (2 hours)

Tort and Conflict Rules (§55fq qwar4r frerem)

To familiarise with:

Topic

Objective

Outcome

Methodology

References

General theories;
Conflict rules relating to tort related dispute.

Participants develop skills:

To use general theories;
To identify applicable laws;
Analyse and use relevant Nepali laws.

Workshop (distribute hypothetical case n questions), PP presentation/
discussion/Q&A

HAHT ATl FledT 09%, THiq qa=dl FaTIE® T THT 9

A TRR AT 9. SSAT TRATEH FUREH, 9Hd 0%, (A 351
EU: Rome Il Regulation, 2007 “Rome II”

Jansen N, ‘The Concept of Non-Contractual Obligations: Rethinking
the Divisions of Tort, Unjustified Enrichment, and Contract Law,
1(1) J. ET.L. (2010), 1-26, 1.

Law Commission (Eng & Scot), Private International Law Choice of
Law in Tort and Delict, Law Com No 193, Scot Law Com No 129
(1990).
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