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Abstract

Nepal’s post-conflict recovery presents an urgent need for the enhancement of Economic,       
Social, and Cultural Rights (ESCR) to address the multifaceted challenges faced by conflict 
affected populations. The prolonged arm conflict exacerbated existing inequalities, particu-
laly affecting marginalized communities, and left deep scars in terms of social, economic, and 
cultural dislocation. This paper explores the significant complexities in strengthening ESCR, 
examining how international law, particularly the UN Committee on Economic, Social, and 
Cultural Rights (CESCR), can assist in navigating these challenges. An analysis of CESCR’s 
evolving jurisprudence on armed conflict and its application in post-conflict settings reveals 
how reporting procedures can be utilized more effectively to address the ongoing needs of 
victims, ensuring their rights are safeguarded within the broader framework of recovery. The 
paper emphasizes the importance of integrating ESCR with transitional justice mechanisms and 
post-conflict recovery policies, advocating for stronger governance, the restoration of cultural 
rights, and the promotion of gender equality. Nepal’s recovery will not be sustainable unless 
these rights are meaningfully addressed, particularly by restoring access to critical services 
like education, healthcare, and housing. By utilizing international law to complement national 
efforts and focusing on inclusivity, this paper argues that Nepal can build a more equitable and 
peaceful society. This integrated approach would also enhance social cohesion and empower 
the population, facilitating a recovery that not only addresses the immediate consequences of 
conflict but also addresses the structural inequalities that contributed to it.

1. Introduction

A non-international armed conflict took place in Nepal between February 1996 and November 
2006, involving the Communist Party of Nepal (CPN-Maoist) and the Government of Nepal. 
The CPN-M was a particular type of ‘political armed group’, one which used violence, 
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including detentions, as a ‘legitimacy-contestant.’1 The impact of the armed conflict is 
widespread and leaves every aspect of life affected. The loss of lives and property is huge 
and the impact created consistently intensified violence and spillover of terror had rendered 
the lives of ordinary people extremely difficult. During the armed conflict, 17,000 people 
were killed, with an average death toll of two dozen per day, while massive displacement, 
particularly among the youth, was intense; the widespread terror was further fueled by mass 
abductions, especially of school children, and the tragic deaths of students caught in crossfire. 

The conflict is driven by deep political, social, and economic issues. The root causes stemmed 
from historical inequalities, and the failure of the democratic system established in 1990 to 
address the needs of all Nepali people. The CPN-M launched a ‘people’s war’ against the 
government, seeking to overthrow the monarchy and establish a democratic republic. The 
violence escalated, with both sides committing human rights violations.

In November 2006, a peace agreement was signed, this led to the reduction of violence and 
the improvement of human rights, with Maoists opening up their areas to other political 
parties. Many marginalized groups, including indigenous communities, lower castes, 
and women, face significant challenges in accessing justice, particularly in rural regions. 
Despite political difficulties, the peace process offered a valuable chance to overcome these 
long-standing barriers to justice and address issues caused by the conflict, ensuring fair 
justice for everyone.

The mass displacement had severe consequences for the displaced population, disrupting 
their access to basic needs like food, shelter, and healthcare, and violating their economic, 
social, and cultural rights. People in rural areas were especially affected as they were often 
caught in the crossfire and left with limited opportunities for livelihood or security. The 
conflict’s impact on ESC rights was profound, as many displaced individuals struggled to 
access education, work, and healthcare. In 2006, with the peace agreement and the return of 
political stability, some of these issues began to improve, but the long-lasting effects on the 
rural population remained a significant challenge.

Nepal’s transitional justice process stands at a critical crossroad, with recent legal 
amendments aiming to address the severe human rights violations committed during the 
country’s decade-long arm conflict. While these reforms signal progress, the path to justice, 

1 Andrei Miroiu, POLITICAL THEORY OF ARMED GROUPS: SOCIAL ORDER AND ARMED GROUPS 7 (SPRINGER, 2020)
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reconciliation, and accountability remains complex and highly debated. Although the 
international community has largely welcomed these developments, significant domestic 
challenges persist, particularly in addressing the needs of victims and ensuring meaningful 
reparations. Transitional justice must extend beyond civil and political rights to include 
ESCR. The conflict was deeply rooted in socio-economic disparities, with marginalized 
communities facing systemic exclusion from resources and opportunities. To achieve lasting 
peace, transitional justice must move beyond truth commissions and legal accountability, 
embracing broader social transformation, equitable distribution of resources, and sustained 
economic justice.

2. Understanding Economic Social and Cultural Rights (ESCR)

Human rights are the fundamental rights that every individual is inherently entitled to, 
simply by virtue of being human. These rights are considered universal and apply to all 
people, regardless of citizenship, residency, ethnicity, gender, or any other status. They are 
commonly recognized as inalienable and essential to human dignity. States are under the 
obligation to respect, protect and fulfill human rights and to abide by certain international 
human rights treaties in curbing rights violation irrespective of time and nature of the 
occurrences.2 Providing reparations to victims and preventing future abuse is a precondition 
towards preserving and enhancing lasting and just peace. The word ‘just’ here means fairness 
and making sure people’s rights are respected. It means the peace achieved should not only 
be stable but also fair to everyone affected. A peace that deals with past wrongs, holds people 
accountable, and gives help to victims can lead to true healing and long-lasting stability.

According to the generation theory of Human Rights, the first twenty articles of the 
Universal Declaration of Human Rights (UDHR), which include rights such as free speech, 
religious freedom, and protection from torture, the right to a fair trial, and the right to vote, 
fall under civil and political rights. These were later incorporated into the ICCPR and are 
known as first-generation rights. Articles 22 to 27 of the UDHR outline socio-economic 
rights, including the right to work, fair wages, food, shelter, clothing, and education, which 
are categorized as second-generation rights. Meanwhile, collective or solidarity rights, such as the 
right to self-determination and the right to development, are classified as third-generation rights. 
These third-generation rights are broader and more abstract, encompassing group and collective 

2 U.N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, INTERNATIONAL HUMAN RIGHTS LAW, available at 
http://www.ohchr.org/en/professionalinterest/Pages/InternationalLaw.aspx (Accessed on Feb. 12, 2025)
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rights related to self-determination, development, environmental protection, and access to natural 
resources.

The UDHR includes the ESCR rights as3

1. the right to work, to just and fair conditions of employment, and to protection against un-
employment

2. the right to form and join trade unions 

3. the right to a standard of living adequate for health and well-being, including food, cloth-
ing, housing, medical care and social services, as well as security in the event of loss of 
livelihood, whether because of unemployment, sickness, disability, old age or any other 
reason 

4. the right to education, which shall be free and compulsory in its ‘elementary and funda-
mental’ stages.

Economic, Social and Cultural rights are basically the freedoms, privileges and entitlements 
that individuals and societies require to live a life of dignity. They are one of the two pillars 
of the United Nation human rights framework. It implies that a state has legal obligations to 
respect, protect and fulfill their ESC rights.

•	 To Respect: The State should refrain from interfering with the enjoyment of the right in any 
way.

•	 To Protect: The responsibility is to ensure that others do not interfere in the exercise of one’s 
rights through effective regulation and treatment. Under this, the State should stop any third 
party trying to violate the human rights of the citizens.

•	 To Fulfill: The State itself has an obligation to promote rights, facilitate access to rights and 
provide necessary services if individuals and groups are unable to exercise their rights by 
their own means for reasons not under their control. To guarantee human rights, the state 
must take all positive initiatives, including the formulation and implementation of laws and 
policies.

3   Universal Declaration of Human Rights (1948), Art. 25
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3. Complexities in Enhancing ESCR

The widespread violation of human rights in Nepal is deeply connected to the country’s 
socio-political structure, which was historically exclusionary. Many individuals and groups 
are denied a stake in political, social, and economic affairs. Politics centered on power hubs 
resists the idea of inclusive democracy. The socio-economic marginalization of a significant 
portion of the population is a pressing issue that requires urgent attention. Unfortunately, 
ESCR are largely neglected. Contrary to the principle of the indivisibility of human rights, 
civil and political rights have been prioritized in the constitution without ESCR. However, 
it is a well-established fact that civil and political rights cannot be effectively enforced 
without ensuring economic and social rights, and vice-versa. The Constitution of Nepal has 
made notable provisions regarding ESCR and, in fact, has made more extensive provisions 
regarding ESCR compared to past Constitutions.

In the language of the Limburg Principles on the Implementation of the International 
Covenant on Economic, Social and Cultural Rights: 

The obligation “to achieve progressively the full realization of the rights” requires States 
parties to move as expeditiously as possible towards the realization of the rights. Under no 
circumstances shall this be interpreted as implying for States the right to defer indefinitely 
efforts to ensure full realization. On the contrary, all States parties have the obligation to 
begin immediately to take steps to fulfill their obligations under the Covenant.4

In the International Covenant on Economic, Social and Cultural Rights, progressive 
realization applies generally, in article 2(1), and to education in particular, in articles 13 and 
14. In the Convention on the Rights of the Child there are references to progressive realization 
only in relation to education, in articles 24(4) and 28(1). The UDHR speaks of the need for 
progressive measures to secure the realization of human rights. There are few circumstances 
in which any human right can be fully realized instantaneously. It takes work and resources. 
All human rights must be fully realized as rapidly as possible, taking into account local 
resources and circumstances. The idea of progressive realization acknowledges that the pace 

4   The Limburg Principles on the Implementation of the ICESCR, Part 1 (A) (21)
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of realization of some rights may be constrained by the availability of resources. This is 
relevant for all categories of rights, and not just economic rights.

The benefits of clearly using the framework of the ICESCR to address socio-economic and 
cultural human rights issues caused by armed conflicts are significant. The State reporting 
process before the Committee on Economic, Social and Cultural Rights (CESCR) is the 
main way to monitor how well countries implement these rights. The Committee can help 
explain how ESCR relate to post-conflict situations and ask governments to provide details 
on how they are addressing these issues. This includes transitional justice mechanisms, 
which are steps taken to deal with past human rights violations. By doing so, the Committee 
can help ensure that past injustices are properly addressed while also focusing on the current 
protection of ESCR. These recommendations can also serve as benchmarks to evaluate 
government policies after a conflict. Since the CESCR is a permanent body, it can follow 
up on whether governments have acted on its recommendations when they submit future 
reports.

Governments have a duty to gradually ensure the realization of ESCR and to address past 
violations, which becomes especially important when societies are rebuilding after conflict. 
In countries like Nepal, post-conflict governments have sometimes made the protection 
of ESCR a clear political priority. When reviewing reports from conflict-affected states, 
the Committee can often expect that its suggestions will be taken seriously. However, 
despite these opportunities, challenges remain. While improving how the CESCR addresses 
conflict-related ESCR issues is important, it does not guarantee that these rights will be 
effectively protected on the ground.

4. Integration of ESCR in Post- Conflict Recovery

In the context of rebuilding after conflict, it’s crucial to uphold the ESCR guaranteed by the 
International Covenant on ESCR. These rights encompass essential aspects of life, including 
the right to employment,5 fair working conditions,6 the freedom to join trade unions,7 social 

5   International Covenant on Economic, Social and Cultural Rights (1966), Art. 42
6   Id, Art. 43
7   Id, Art. 44
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security,8 family support and assistance,9 an adequate living standard,10 the highest attainable 
standard of physical and mental health,11 access to education,12 and participation in cultural 
life and scientific advancements.13 ESCR are crucial for post-conflict recovery. Protecting 
and promoting them immediately ensures people can participate in decision-making and 
fosters future stability. It is also important to note that ESCR are considered programmatic, 
to be realized gradually.14 To make ESCR a reality, we need a good government that can 
make these rights official and set up ways to protect them. But sometimes, in places that 
have just come out of a conflict, the government often isn’t working well. This makes it hard 
to put ESCR into practice right away.

Transitional Justice should help societies move from repression to openness and equality 
by addressing past abuses and discrimination. This means dealing with the root causes of 
conflict, including human rights violations that existed even before the conflict. To truly 
achieve justice for victims, ESCR must be a key part of Transitional Justice efforts. With the 
well-established notion of indivisibility of CPR and ESCR, full enjoyment of human life is 
determined by the adequate social conditions for meeting necessary basic needs.15 Logically, 
there are basic minimums everyone should have, and this is true for rights too. All societies, 
especially those transitioning after conflict, need to be part of deciding what those basic 
minimums are. 

There’s no good reason why ESCR shouldn’t be a part of transitional justice. Just because 
someone is poor or lacks resources doesn’t mean they shouldn’t have access to justice. While 
ESCR are sometimes seen as something to be achieved over time, they can be implemented 
quickly if there’s the political will to provide the necessary resources. The ideas of 

8   International Covenant on Economic, Social and Cultural Rights (1966), Art. 45
9   Id, Art. 46
10  Id, Art.47 
11  Id, Art. 48
12  Id, Art 49
13  Id, Art 50
14 E.W Vierdag, The Legal Nature of the Rights Granted by the International Covenant on ESCR, Vol. 9, NETHERLANDS YEAR 

BOOK OF INTERNATIONAL LAW 103 (1978) 
15 Icelandic Human Rights Centre, The Right to Adequate Standard of Living, available at https://www.humanrights.is/en/hu-

man-rights-education-project/human-rights-concepts-ideas-and-fora/substantive-human-rights/the-right-to-an-adequate-standard-
of-living, (Accessed on Feb. 08, 2025)
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indivisibility, universality, and interdependence of rights need more focus in discussions 
about Transitional Justice, but making these rights enforceable isn’t impossible.

Progress in fulfilling ESCR is expected to happen gradually. However, two important things 
must be remembered: First, there’s a basic minimum level of each right that must be met 
immediately16, and secondly, the government has a duty to take steps, using all available 
resources, to progressively achieve the full realization of these rights, including by passing 
necessary legislation.17 Therefore, “progressively” shouldn’t be used as an excuse for doing 
nothing or taking actions that make the government’s obligations meaningless. Instead, it 
acknowledges the need for flexibility, given the real-world challenges any country faces. 
The raison d’être of the Covenant remains to establish clear obligations for states parties in 
respect of the full realization of the rights in question.18

The CESCR advised Nepal to give greater importance to mental health care for individuals 
affected by the conflict.19 Similar to the Committee’s recommendations on the provision of 
mental health care to strengthen implementation of the right to health in countries affected 
by an ongoing or past conflict, the Committee sometimes, but not consistently, made links 
between the right to education and efforts to overcome the legacy of armed conflict or 
widespread violence. To Nepal, the CESCR stressed ‘the value of education as a tool for 
national reconciliation’ to emphasize its recommendation on equal access to free primary 
education.20

5. International Legal Framework

The Universal Declaration of Human Rights (1948) and the International Covenant on 
Economic, Social and Cultural Rights (1966) both protect ESCR. Article 2(1) of the ICESCR 
commits each country to take steps, using its available resources, to progressively achieve 
full realization of these rights. ‘Progressive realization’ acknowledges that less developed 
countries can’t be expected to provide the same level of benefits as wealthier nations right 

16  International Covenant on Economic, Social and Cultural Rights (1966), Art.2(1)
17 Id
18 Richard Bennet, former Representative of the UN HIGH COMM’R FOR HUMAN RIGHTS IN NEPAL, Synopsis of the Speech 

(Interaction Program on Community and Economic, Social and Cultural Rights, organized by NGO Federation of Nepal, Kathman-
du, 17 June 2009).

19  CESCR, ‘Concluding Observations, Nepal’ (2008) UN Doc E/CN.12/Npl/CO/2, paras 25, 45.
20  Id, para 47
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away. However, the CESCR, which monitors the ICESCR’s implementation, has made it 
clear that all countries have an immediate obligation to provide a minimum essential level of 
ESCR and to take deliberate, concrete, and targeted steps toward fully realizing these rights.21

Because human rights are universally accepted as indivisible, interdependent, and interrelated, 
it’s wrong to prioritize some over others. It’s a completely incorrect approach to treat certain 
human rights as optional, less important, expendable, non-obligatory, or even as not real. The 
growing consensus within the UN is that all human rights should be seen as complementary 
and mutually reinforcing. General comment from the CESCR explains how to interpret the 
principle that men and women have equal rights to enjoy all economic, social, and cultural 
rights. When putting Article 2 of the ICESCR into action, countries should be aware that laws, 
policies, and practices can fail to address, or even worsen, existing inequalities between men 
and women.22 This is especially true if they ignore existing economic, social, and cultural 
inequalities, particularly those affecting women and traditionally marginalized groups.

a. Justiciability of ESCR

The concept of justiciability revolves around whether disputes related to a particular type of 
law can be resolved in a court of law. Some argue that certain laws, by their nature, are not 
suited for judicial proceedings, while others believe that a law that cannot be enforced in court 
is not truly a law. Justiciability is about ensuring accountability through legal proceedings. 
It is closely connected to the ‘violations approach’ in human rights work, which focuses on 
identifying violations, determining who responsible, gathering evidence is, and ensuring that the 
violator faces justice through a legal process. The ‘violations approach’ emphasizes accountability 
by holding violators accountable in courts or tribunals, aiming to deter future violations and 
promote respect for human rights and the rule of law. War crimes tribunals follow this approach.

Under the ICESCR, states are only required to show that they are making genuine efforts 
to fulfill these rights over time, based on their available resources. When courts and other 
authorities have reviewed claims related to economic, social, and cultural rights, they have 
generally respected governments’ decisions on how to allocate resources. They only step in to 
ensure that governments take fair and reasonable actions, without discrimination, and within 
their means, to respect, protect, and fulfill these rights. It is often underestimated that social 

21  International Covenant on Economic, Social and Cultural Rights, Art. 16, Dec. 16, 1966, 993 U.N.T.S. 3.
22  GR 25, Gender-Related Dimensions of Racial Discrimination, 56th Sess. (2000),
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and economic discrimination and structural violence can be ‘powder kegs’ that, if left 
unaddressed, threaten to sabotage peace building processes. Zimbabwe is ample evidence 
to demonstrate how deliberately marginalizing economic and social imperatives in the 
transition from repression results in a dangerous path.23

In the context of Transitional Justice and ESCR, some states are reluctant to allow human 
rights cases to be adjudicated at the international level, fearing that such mechanisms could 
be used to undermine national sovereignty. During the drafting of the Universal Declaration 
of Human Rights in 1947, it became evident that the main challenge to its unanimous 
approval was not its content, but concerns that it could legitimize external interference in 
a country’s internal affairs.24 This same concern explains the United States’ opposition 
to the International Court of Justice’s compulsory jurisdiction and its later resistance 
to the establishment of the International Criminal Court in the late 1990s. This sover-
eignty-based argument differs from the claim that certain laws, particularly ESCR, are 
inherently difficult to enforce through judicial mechanisms.

Within the framework of Transitional Justice, the violations-based approach tends 
to focus on individual acts of wrongdoing, emphasizing accountability for specific 
events rather than addressing systemic injustices. This perspective makes it difficult to 
recognize chronic structural issues such as prolonged discrimination, poverty, or lack of 
access to basic needs as human rights violations. As a result, post- conflict mechanisms 
often prioritize civil and political rights over ESCR, reinforcing a focus on direct violence 
rather than structural violence. While it is essential to continuously strengthen institutional 
mechanisms for accountability through adjudication, it is important not to see judicial 
processes as the only means of ensuring accountability. Within the United Nations, 
human rights treaty bodies do not have adjudicatory powers. Instead, they employ a 
method known as ‘constructive dialogue,’ a more flexible approach aimed at guiding 
non-compliant states toward compliance rather than imposing direct legal consequences. 
Some critics may view this as a default strategy resulting from the treaty bodies limited 

23 Ismael Muvingi, Sitting on Powder Kegs Socioeconomic Rights in the Transitional Societies, Vol. 3, THE INTERNATIONAL 
JOURNAL OF TRANSITIONAL JUSTICE 163-182 (2009) available at https://doi.org/10.1093/ijtj/ijp010 (Accessed on Feb. 17, 
2025).

24  Mary Ann Glendon, A WORLD MADE NEW ELEANOR ROOSEVELT AND THE UNIVERSAL DECLARATION OF HU-
MAN RIGHTS 96 (Random House Trade Paperbacks, 2001)
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political power. However, constructive dialogue can also be understood as a pragmatic and 
effective response to the widespread resistance against global governance mechanisms. 
This approach respects national sovereignty, aligning with the expectations of UN 
member states while still promoting accountability in the context of Transitional Justice 
and ESCR.

b. Efforts Integrate ESCR in Transitional Justice

In properly functioning rights systems, rights holders must know their rights. And 
knowing their rights, the rights holders also must have and know about realistic 
possibilities for seeking remedies if they feel their rights have not been realized. The 
CESCR has not yet developed a consistent approach to addressing ESCR issues related 
to armed conflict, though there are signs of progress. It has expressed serious concern 
about the impact of prolonged internal conflicts on civilians and criticized the lack of 
detailed reports from affected states.

i. Closer Scrutiny

The Committee had urged governments to take immediate action and provide updates on 
their efforts to protect ESCR, especially for vulnerable groups like displaced children, women, 
and girls. It had also emphasized the need to integrate ESCR into national strategies 
tackling social inequalities, which had often fueled conflicts. The Committee’s willingness 
to confront these sensitive topics had shown its commitment to holding states accountable 
for their obligations under the Covenant, even in difficult circumstances.25

ii. Addressing Impunity

The Committee has recently started emphasizing the connection between impunity and the 
realization of ESCR. While it has always called for judicial remedies for ESCR violations, 
it has rarely recommended investigating, prosecuting, and punishing perpetrators. The 
Committee’s growing focus on this issue suggests that it sees justice and accountability as 
essential for protecting ESCR, and there is no legal reason why it should not expand this 
approach further.

iii. References to Transitional Justice

The CESCR has begun showing interest in transitional justice mechanisms, first mention-
25  CESCR, Concluding Observations, Colombia (2010) UN Doc E./C.12/Col/CO/5, para 7
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ing them in Morocco’s 2006 report and later in Kenya and Colombia. However, it has not 
yet analyzed these mechanisms in depth to assess their role in achieving ESCR. The Com-
mittee’s focus on conflict-related ESCR issues is increasing, reflecting a broader trend 
in international law that integrates human rights law and international humanitarian law. 
Over time, the distinction between ESCR and civil-political rights has faded, with many 
countries recognizing ESCR as equally important. While gaps remain in the Committee’s 
approach, its recommendations can be strengthened if provided with better information 
from stakeholders. However, it is still uncertain if this shift will be sustained over time.

iv. ESCR in the CPA

The Comprehensive Peace Agreement (CPA) includes provisions for inclusive, democratic, 
and progressive restructuring of the state to replace the centralized and unitary system. It 
aims to address discrimination based on class, caste, language, gender, culture, religion, 
and region, particularly concerning women, Dalits, indigenous groups, and minorities. 
The CPA commits to gradual economic and social transformation, including the abolition 
of feudalism, scientific land reforms, and policies ensuring education, health, housing, 
employment, and food security for all citizens.26 It also emphasizes economic protection 
for socially and economically disadvantaged groups, such as landless squatters, bonded 
laborers, and pastoral farmers, making it a key framework for transitional justice in 
Nepal.27 CPA ensures that both parties commit to protecting ESCR and preventing future 
violations.28 It also promises impartial investigations and legal action against those 
obstructing these rights. CPA on ESCR emphasizes the commitment of both sides to 
respect and protect individuals’ right to livelihood through freely chosen employment.29 
It also binds them to ensure food security, health, and education for all. These provisions 
reinforce the CPA’s role in promoting human rights and transitional justice in Nepal.

6. Conclusion

Efforts are being made to address ECSR more effectively in post conflict recovery. It’s 
important for Transitional Justice to take on issues that traditional justice systems often 
avoid, especially in developing or underdeveloped countries, where these rights are often 

26  THE INTERIM CONST. NEP., (2007), Art. 33
27  Id, Art. 12-32
28  Comprehensive Pease Accord, Art. 7(1)
29  Id, Art. 7(5)
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overlooked. ESCR need to be protected by constitutions, supported by laws, managed by 
government agencies, safeguarded by institutions, and enforced by courts. A full approach 
to transitional justice should not only focus on the human rights violations that happened 
during conflicts but also on the wrongs that caused or contributed to the conflict in the first 
place, so these issues don’t continue in the future.

In conclusion, while the ICESCR offers a useful legal framework to address ESCR issues 
in post-conflict situations, its full potential has not yet been realized. The challenges of 
displacement, access to healthcare, education, and discrimination exacerbated by conflict 
require strategic attention. The use of UN body observations can significantly influence 
both international and domestic efforts to improve ESCR protection. It is crucial for 
stakeholders to explore transitional justice mechanisms, such as truth commissions and 
reparations programs, to assess how they can strengthen ESCR protection. Civil society 
and other stakeholders can play a key role by providing specific, timely information on how 
conflict-related challenges impact ESCR. Additionally, building capacity around transitional 
justice mechanisms will improve coordination and maximize the effectiveness of efforts to 
protect and realize ESCR in post-conflict contexts.
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Addressing Forced Disappearance through Transitional 
Mechanisms: The Colombian System for Truth, Justice, 

Reparations and Non-Recurrence

Justice, Review Chamber from the Special Jurisdiction for Peace.

Law Clerk, Review Chamber from the Special Jurisdiction for Peace.

Abstract

This article explores Colombia’s comprehensive transitional justice approach to addressing 
forced disappearance in the aftermath of decades-long internal armed conflict. Anchored in the 
2016 Final Peace Agreement between the Colombian government and the FARC-EP, the system 
integrates judicial and extrajudicial mechanisms aimed at upholding victims’ rights and ensur-
ing truth, justice, reparation, and non-recurrence. The phenomenon of forced disappearance is 
analyzed in terms of its scale, dynamics, and the actors involved. Special focus is placed on the 
operations of three key institutions: The Truth, Coexistence and Non-Recurrence Commission; the 
Special Jurisdiction for Peace (SJP); and the Unit for the Search for Persons Deemed as Missing 
(USPM). This article presents how the victims of forced disappearance are being responded 
to under the provisions of the AFP, based on the work carried out by the different competent 
entities. The article highlights their complementary roles and coordinated efforts, including 
precautionary measures and victim participation, to search for missing persons and provide 
dignified responses. A paradigmatic case the La Escombrera search is presented to illustrate 
institutional success in recovering remains after years of advocacy. The authors conclude by 
emphasizing the need for a victim-centered, context-sensitive, and cooperative approach to 
transitional justice, particularly in dealing with the profound consequences of forced disap-
pearance.

Felipe Carranza Roa Caterina Heyck Puyana



1515

Addressing  Forced Disappearance Through Transitional Mechanisms:...

1. Introduction

After an armed conflict that began around the middle of the 20th century and involved 
the participation of several actors, Colombia has embarked on different efforts to apply 
transitional justice mechanisms that allow it to find a peaceful solution. The most recent 
of these, currently underway, is the Final Agreement to end the Armed Conflict and Build 
a Stable and Lasting Peace (FPA), signed in 2016 between the Colombian State and the 
guerrilla organization known as FARC-EP (Revolutionary Armed Force of Colombia - 
Army of the People).

This Agreement provides for the interaction of a combination of judicial and extrajudicial 
mechanisms, having as its ultimate goal the satisfaction of the rights of the victims who have 
suffered the rigors of war and have been affected as a result of the crimes committed in the 
framework of the armed conflict.

One of the most repeated dynamics of violence in the country, carried out by almost all the 
actors involved, has been forced disappearance. This has been understood as a multifaceted 
conduct whose investigation, prosecution, and reparation entail particularities that are 
extremely difficult to overcome. According to the National Center of Historical Memory, 
forced disappearance ‘constitutes a multiple and continuous violation of several rights, and 
its impact does not only concern those who experience it directly’.1 In addition, ‘it violates 
the right to life, human dignity, liberty, autonomy, and personal security, the right not to be 
arbitrarily detained, due process, the right to recognition of legal personality before the law, 
and the right to humane treatment in detention. It is also consolidated as a form of cruel, 
inhuman, or degrading treatment, both for the direct victim and for his relatives, since ‘the 
anguish and suffering caused to the relatives by the disappearance of their loved one and 
by the continuous uncertainty as to his fate and whereabouts, constitute a form of torture or 
cruel and inhuman treatment’.2

This article presents how the victims of forced disappearance are being responded to under 
the provisions of the AFP, based on the work carried out by the different competent entities. 

To this end, the dimension of forced disappearance and its impact on the Colombian armed 
conflict will be presented first. Subsequently, the creation of the Comprehensive Peace 

1   National Center for Historical Memory, Until We Find Them (Hasta Encontrarlos) 53 (2016)
2  Id.
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System will be briefly described, with emphasis on the entities whose objective is to respond 
to the victims of forced disappearance. Finally, how these entities interact will be explained, 
and some examples of their articulation will be presented.

2. Forced Disappearance in Colombia: Scale and Dynamics 

The use of forced disappearance had several motivations, as it served different objectives. 
On the one hand, it was a way to conceal the commission of the crime and thus avoid 
investigation and prosecution. It was also used as a tool to control the population since the 
uncertainty generated by not knowing the whereabouts of their loved ones, and the fear 
of becoming the next victim, led citizens to obey the rules imposed by the armed groups 
in those places where they were present. In addition, forced disappearance was generally 
accompanied by physical and psychological torture, homicide, or dismemberment, in a 
display of cruelty that diminished the population’s capacity for resistance and strengthened 
control of the territories. Some investigations have even concluded that, on occasions, forced 
disappearance served as a tool to teach other new combatants how to exercise violence 
against individuals and populations.3

This, coupled with the rugged geography in those places with the most significant presence 
of armed actors and the lack of state presence in those populations, meant that criminal 
structures had considerable freedom to disappear people with high levels of impunity. 
In fact, according to the report presented by the Truth, Coexistence and Non-Recurrence 
Commission (TCNRC), the occurrence of forced disappearances reached the following 
levels:

a. Forced Disappearance Figures

According to the final report of the TCNRC, one of the mechanisms created in the FPA which 
will be discussed in more detail below, the records show a total of 121,768 missing persons 
between 1985 and 20164 (the period documented by the Commission). This figure was consol-
idated thanks to a methodological project in which the SJP, the Commission, and the Human 

3 National Center for Historical Memory, Corporal Texts of Cruelty: Historical Memory and Forensic Anthropology (Textos 

Corporales de La Crueldad: Memoria Histórica y Antropología Forense) (2014)
4 Truth, Coexistence and Non-Recurrence Commission, Even War Has Limits: Violations of IHL and Violations of Human Rights: 

Statistical Annex 30 (2022), (Hasta La Guerra Tiene Límites: Infracciones al DIH y Violaciones a Derechos Humanos: Anexo 
Estadístico) 30 (2022), available at https://www.comisiondelaverdad.co/anexo-estadistico-hasta-la-guerra-tiene-limites-infracci-
ones-al-dih-y-violaciones-derechos-humanos (Accessed on Mar. 12, 2025)
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Rights Data Analysis Group (HRDAG) participated. As it is described by the project itself, it 
was based on the analysis, cross-checking, and purging of ‘112 databases provided by 44 State 
institutions, victims’ organizations, and civil society organizations’5 to unify existing records 
and present data with high reliability.

In any case, as mentioned by the Commission itself, this type of data is inconclusive re-
garding forced disappearances, given that there is considerable underreporting due to the 
difficulties in denouncing and accessing justice. For this reason, the TCNRC stated that 
‘more precisely, the range of estimation is between 204,395 and 225,410’.6 

According to the conclusions of the Commission’s final report, cases of disappearance aug-
mented at three moments in time. The first was between 1985 and 1990, a period during which 
there was a 53.8% rise in the number of cases. The second occurred in 2002, ‘related to the 
increased deployment of violence by the United Self-Defense Forces of Colombia’7, a name 
given to the various paramilitary groups that operated in different regions of the country. Fi-
nally, the third of these corresponds to 2007, which according to the TCNRC ‘coincides with 
the reports of forced disappearances that were made in cases of false positives [criminal pattern 
deployed by the security forces, consisting of the murder of civilians followed by a complex 
staging and a military and legal cover-up, to give the appearance that they were casualties in 
combat or during military operations] and with the beginning of the paramilitary rearmament’.8

b. Distribution of Cases of Forced Disappearance by Type of Perpetrator

The Commission’s findings also show the essential differences that exist when it comes to 
analyzing which armed actors committed the most acts of forced disappearance as part of their 
criminal activities. The following is the distribution of cases according to the perpetrator, in-
cluding not only the information derived from the consolidated data (in yellow), but also the 
estimate made in the framework of the methodological project already mentioned (in green), 
given that there is also a significant underreporting in terms of the identification of the perpe

5 Human Rights Data Analysis Group, Frequently Asked Questions About the JEP-CEV-HRDAG Project of Integration of 
Data and Statistical Estimation (Preguntas Frecuentes Sobre El Proyecto JEP-CEV-HRDAG de Integración de Datos y 
Estimación Estadística), available at https://hrdag.org/colombia-faq/ (Accessed on Feb. 3, 2025)

6    Truth, Coexistence and Non-Recurrence Commission, supra note 4.
7   Id. at 31.
8 Id. at 32.
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trators of the disappearances:9

The fundamental disparity between the number of disappearances attributed to the different 
groups lies in the purpose for which each committed this type of crime. The paramilitary 
groups made disappearance one of their primary modes of operation since they used it to 
terrorize people and subdue the populations in which they were present. On the other hand, in the 
case of the guerrillas, disappearance tended to be more a consequence of kidnappings in which the 
abducted person never returned to their family, or it happened after the recruitment of minors 
who were never heard from again after joining the guerrilla ranks. As for the security forces, 
the use of forced disappearance is closely linked to what is called ‘false positives’, in which 
civilians who were killed and presented as combat casualties ended up buried in official ceme-
teries as unidentified persons.

3. The Creation of the Comprehensive System for Truth, Justice, Reparations and 
Non-Recurrence

One of the main challenges in agreeing to benevolent judicial treatment for former combatants 
was how to satisfy the rights of the victims and impose sanctions proportional to the harm 

9 Graphic taken from Truth, Coexistence and Non-Recurrence Commission, Even War Has Limits Violations of Human Rights, 
Violations of International Humanitarian Law and Collective Responsibilities (Hasta La Guerra Tiene Límites Violaciones de Los 
Derechos Humanos, Infracciones al Derecho Internacional Humanitario y Responsabilidades Colectivas) 190 (2022)
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caused, while at the same time providing former combatants with a way out that guaranteed  
their legal security and recognized their status as political criminals, without imposing prison 
sentences and thus providing an incentive for them to lay down their arms definitively.

This was a difficult balance to achieve, which had a particular impact on Colombia’s 
compliance with its international obligations to investigate, prosecute, and punish the most 
serious crimes committed in the context of the internal armed conflict.

For example, specifically about the commitments made by the State in the fight against 
enforced disappearance, it is important to mention the International Convention for the 
Protection of All Persons from Enforced Disappearance, signed by Colombia in 2007 and 
ratified in 2012. Articles 3 and 7 of these international instruments establish the obligation 
of the States party to ‘take appropriate measures to investigate acts defined’10 as enforced 
disappearance, as well as ‘make the offense of enforced disappearance punishable by 
appropriate penalties which take into account its extreme seriousness’.11

In a similar sense, the statute of the International Criminal Court, whose competence to hear 
crimes committed in Colombia has been effective since October 31, 2007, classifies as a 
crime against humanity the ‘Enforced disappearance of persons’,12 understood as ‘the arrest, 
detention or abduction of persons by, or with the authorization, support or acquiescence of, 
a State or a political organization, followed by a refusal to acknowledge that deprivation 
of freedom or to give information on the fate or whereabouts of those persons, with the 
intention of removing them from the protection of the law for a prolonged period of time’.13

These international obligations represented a considerable limit on the need to impose lesser 
or less drastic sanctions than those customary in the ordinary justice system, which had 
to be compensated for with a strong emphasis on satisfying the rights of the victims and 

10 General Assembly of the United Nations, International Convention for the Protection of All Persons from Enforced Disappear-
ance, Art. 3 (2006), available at https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protec-
tion-all-persons-enforced (Accessed on Mar. 13, 2025)

11  Id. at Art. 7.
12 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, 

Rome Statute of the International Criminal Court, Art. 7.1(i) (1998), available at https://www.icc-cpi.int/sites/default/
files/2024-05/Rome-Statute-eng.pdf (Accessed on Mar. 13, 2025) 

13  Id. at Art. 7.2(i).



सत्यको खोजी वर्षः ७, अंकषः १, जेठ २०८२

2020

with the perpetrators making other kinds of commitments that in some way represented a 
contribution correlative to the reduction of the sanction they were seeking.

To this end, point 5 of the negotiation agenda stipulated that the issue of victims would 
be addressed, stating that ‘compensating the victims is at the core of the National Gov-
ernment-FARC-EP agreement’,14 which would entail addressing both victims’ rights and 
truth-building issues.

As a result, point 5 of the negotiation was included in the AFP, entitled ‘Agreement regarding 
the Victims of the Conflict: Comprehensive System for Truth, Justice, Reparations and 
Non-Recurrence, including the Special Jurisdiction for Peace; and Commitment on Human 
Rights’,15 whose objective is to draft ‘a content that will satisfy the claims of those who have 
been affected by the long conflict’.16

Around that point, there were already several debates, related to the possibility that a more 
favorable criminal treatment could satisfy not only the demands of the victims but also the 
requirements of the aforementioned Courts and international instruments.

One of the voices that had been heard in this regard was that of the Office of the Prosecutor 
of the International Criminal Court, who, in her interim report on the situation in Colombia 
in November 2012, spoke about the legal framework that would later serve as legal support 
for the FPA, in the following terms:

‘Moreover, bearing in mind the preamble of the Statute, the Office considers that efforts 
to address large-scale criminality, however challenging, are more likely to contribute to 
preventing future crimes if as much truth about such crimes as possible is uncovered.

The Office will consider the issue of sentences, including both reduced and suspended 
sentences, in relation to the facts and circumstances of each case. In particular, the Of-
fice will assess whether, in the implementation of such provisions, reasonable efforts 
have been made to establish the truth about serious crimes committed by each accused 

14 Delegations from National Government and FARC-EP, General Agreement for the Termination of the Conflict and the Building of 
a Stable and Lasting Peace, 3 (2012) (Acuerdo General Para La Terminación Del Conflicto y La Construcción de Una Paz Estable 
y Duradera, 3 (2012)), available at https://bapp.com.co/archivos/1.03.0058.pdf (Accessed on Feb. 4, 2025) 

15 Delegations to the peace process, Final Agreement to End the Armed Conflict and Build a Stable and Lasting Peace, 132 (2016), 
available at https://bapp.com.co/wp-content/uploads/2023/08/1.03.4453.pdf (Accessed on Feb. 4, 2025) 

16 Id.
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person, whether appropriate criminal responsibility for such crimes has been established, 
and whether the sentence could be said, in the circumstances, to be consistent with an intent 
to bring the person concerned to justice’.17

This approach focused on the dismantling of the guerrilla organization and the obtaining of 
extraordinary contributions in terms of truth and reparation being a sufficient gain to justify 
a certain degree of renunciation of the investigation, prosecution, and punishment of the 
perpetrators, was also assessed by the Colombian Constitutional Court when determining 
whether the design created in the FPA was respectful of the Constitution.

In this regard, the High Court considered that the Constitutional modification that 
materialized the legal path for the FPA was in accordance with the constitutional provisions, 
in the following terms:

‘The Chamber concluded that Legislative Act 01 of 2017 does not replace the structural 
principles of the higher order, taking into account the following considerations: (i) first, 
because the restrictions on the victims’ right to justice are counterbalanced by a gain in terms 
of recognition of the truth and reparation, through the system of conditions; (ii) second, 
because with regard to the most serious forms of crime, Legislative Act 01 of 2017 preserves 
the State’s duty to impose an effective sanction; (iii) third, because although the general 
duty of material reparation lies with the State and not with the perpetrators, and furthermore, 
the amount of compensation is subject to the availability of resources, this general model 
is consistent with the nature of reparation programs in scenarios of massive and systematic 
violation of rights, in which the traditional paradigm can not only become materially 
unviable, but also produces inequities and distortions in the distribution of resources among 
victims, and between them and other social sectors’.18

To fulfill this goals, three main entities were created. On the one hand, the Truth, Coexistence 
and Non-Recurrence Commission, whose primary function was to ‘Contribute to the 
clarification of what happened, in accordance with the elements of the Mandate, and offer 
a broad explanation of the complexity of the conflict, in such a way as to promote a shared 

17 Office of the Prosecutor of the International Criminal Court, Situation in Colombia Interim Report, 64 (2012), available at https://
www.icc-cpi.int/sites/default/files/NR/rdonlyres/3D3055BD-16E2-4C83-BA85-35BCFD2A7922/285102/OTPCOLOMBIAPub-
licInterimReportNovember2012.pdf (Accessed on Mar. 13, 2025) 

18 Colombian Constitutional Court, C-674/17 (2007), available at https://www.corteconstitucional.gov.co/relatoria/2017/c-674-17 
htm (Accessed on Mar. 13, 2025) 
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understanding in society, especially of the lesser known aspects of the conflict, such as 
the impact of the conflict on children and adolescents and gender-based violence, among 
others’.19 

This purpose was achieved through the publication of its final report on June 28, 2022, after 
three and a half years of hard work, which reflects the development of its mandate in the 
following terms:

‘We received the mission to clarify the truth about the conflict and we have done so in two 
moments. First, by listening to embrace the reality of the physical and emotional impact 
of violence on people and communities, those unquestionable harms and pain that need no 
interpretation. Second, by seeking the truth that explains: why did it happen? Who did it, 
what is their responsibility and how to prevent it from continuing? What happened to society 
and the State while it was happening?’20

About forced disappearance, the findings of this Commission on the struggle of family 
members to persist in the search for their missing persons are of great importance, as 
described in the following terms:

‘Forced disappearance subjects family members to uncertainty, oscillating between the life 
and death of their missing loved ones, which leads to significant physical, emotional and 
mental exhaustion. The search is an urgent need for the relatives, which drives them to 
action. This arises, on the one hand, from constant questions about the state and well-being 
of the disappeared and fantasies about other forms of violence that may be inflicted on 
them. On the other hand, they are affirmed in the vindication of the integrity and dignity 
of these people and their own. It is an act of love but also of resistance to the perpetrators’ 
intentions; an affront to fear, lies, silencing, and injustice. The hope of the encounter leads to 
undertaking the search, persisting in it, and reacting to any clue that brings the whereabouts 
of the loved ones closer. No matter what this may imply (stigmatization, security risks, 
mistreatment and humiliation-especially by officials-, economic detriment, deepening of 
family impacts, among others), in addition to facing the high levels of stress, exhaustion, 

19  Decree Law 588 of 2017, Art. 2.1 (2017) (Decreto Ley 588 de 2017, Art. 2.1 (2017)
20 Truth, Coexistence and Non-Recurrence Commission for the Clarification of Truth, Coexistence and Non-Repetition, Call for a 

Great Peace. Declaration of the Commission for the Clarification of Truth, Coexistence and Non-Repetition 15 (2022)
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and wear and tear that this causes. María del Carmen, sister of a person who was disappeared 
and who, after nineteen years, has still not been found, expresses this in the following words:

«Sometimes you wake up in the morning, you go to bed with ninety-nine 
percent saying he is already dead, but that one percent the next day says to 
you, you have the hope that he is alive, but where is he? How is he? What did 
they do to him? So, it is something that does not have, it has no reversal»’.21

On the other hand, and moving on to another of the entities that are part of the Comprehensive 
Peace System, the Special Jurisdiction for Peace (SJP) was created as a judicial component 
of the Agreement. According to the constitutional reform that created this Jurisdiction, its 
central purpose is ‘to satisfy the right of victims to justice; to offer truth to Colombian society; 
to protect the rights of victims; to contribute to the achievement of a stable and lasting 
peace; and to adopt decisions that grant full legal security to those who participated directly 
or indirectly in the internal armed conflict through the commission of the aforementioned 
conducts’.22

The work of the SJP mainly aims to judicialize crimes committed during the armed conflict. 
Thus, it punishes those most responsible for the most serious and representative crimes while 
granting definitive benefits (such as amnesties and waivers of criminal prosecution) to those 
whose contribution to criminal patterns and policies has been less.

While its purpose is to reach judicial decisions that provide legal certainty to those who 
appear before it, the rights and interests of the victims are at the center of its work. This has 
led to the fact that in all types of proceedings carried out by the Jurisdiction, from granting 
amnesties to reviewing unjustly handed down convictions, there is a strong component of 
participation by those who suffered the harm caused by the war and its perpetrators.

In order to organize its work, the SJP has initiated 11 macro cases.23 They focus on different 
issues, depending on whether they concentrate on the perpetrator of the crime, a particular 

21  Truth, Coexistence and Non-Recurrence Commission, supra note 9 at 193.
22   Legislative Act 01 / 2017, Art. tr. 5 (2017) 
23  Special Jurisdiction for Peace, The Cases from the SJP, available at https://www.jep.gov.co/Paginas/casos.aspx (Accessed on Feb. 

4, 2025) 
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criminal dynamic, a region that suffered from the violence in a certain way, or a specific type 
of victim subject to special protection. 

Although none are focused explicitly on forced disappearance, in several of them the SJP has 
been able to identify the commission of disappearances and is expected to impose sanctions 
on those most responsible. In any case, as will be discussed below, given that many of the 
disappeared persons were buried as unidentified bodies in various cemeteries in the country 
or clandestine locations, the Jurisdiction undertook the task of protecting these sites through 
the figure of precautionary measures. This strategy has allowed the discovery of several of 
these bodies and, in some cases, their identification and delivery to their relatives. 

Finally, aware of the drama of forced disappearance and the need to adopt measures that 
would contribute to the search for these persons, the FPA provided for the creation of the 
Unit for the Search for Persons deemed as Missing (USPM) in the context of and due to the 
armed conflict. According to the norm of its creation, it is a humanitarian and extra-judicial 
mechanism, whose objective is ‘to direct, coordinate and contribute to the implementation of 
humanitarian actions for the search and location of persons reported missing in the context 
and due to the armed conflict, who are found alive, and in cases of death, when possible, the 
recovery, identification and dignified delivery of skeletonized bodies, [...] guaranteeing a 
territorial, differential and gender approach’.24

Since this mechanism is specifically intended to search for missing persons and respond to 
their families, its nature, operation, and some of its results will be discussed in more detail 
below.

a. The Work and Operation of the USPM

Since in most cases the missing persons have died as a consequence of their disappearance, 
the work of the USPM focuses on finding their body, identifying it, handing it over to their 
loved ones in a dignified manner and burying it in accordance with their traditions. Howev-
er, it is also important to note that some of the disappeared may still be alive, so the USPM 
also devotes its efforts to finding these people alive and providing answers about what hap-
pened to them.

To ensure that the USPM could exercise its mandate freely and independently, it was given 

24 Decree Law 589 of 2017, Art. 2 (2017)(Decreto Ley 589 de 2017, Art. 2 (2017) 
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two transcendental characteristics: it is a humanitarian and extrajudicial entity.

The fact that it is humanitarian implies that its purpose is to alleviate suffering without 
generating further victimization. It obliges the search for all persons who have disap-
peared in the context of the armed conflict without discrimination of any kind. It em-
powers the Unit to establish contact with any actor who can provide information that 
contributes to the search. It also involves family members and others in the search for 
missing persons.25

On the other hand, its extrajudicial nature ensures that the information gathered during its 
investigations cannot be used to determine responsibilities in judicial proceedings; it allows 
it to carry out the search regardless of the role played in the conflict by the missing person 
or the person who is searching for them; it prevents it from being required to obtain any 
authorization for its search activities; and it guarantees the confidentiality of the information 
it receives, to the extent that the Unit and its members are not obliged to file criminal com-
plaints for the facts that come to their knowledge.26

With regard to the methodology applied by the Unit27, it is important to emphasize that the 
search process begins with an extensive collection and analysis of information, based on the 
consultation of various sources related to the dynamics and context of the disappearance. 
After that, the Unit’s teams locate the site of forensic interest where the body of the missing 
person could be found (or the location of the living person and their reunion with their loved 
ones, in case the available information points in that direction and that is the will of the pre-
viously missing person). 

Subsequently, if the information indicates that the person may be dead, the Unit explores 
and verifies the location where it is believed the body may be, after which it canvasses 
the site to recover the body. These bodies are handed over to another entity with forensic 
technical capabilities (the National Institute of Legal Medicine and Forensic Sciences) for 
identification. Once the identity of the missing person is known, and in the event that their 
relatives or loved ones are located, the Unit moves towards a dignified or culturally relevant 

25 Unit for the Search for Persons deemed as Missing in the context of and due to the armed conflict, ABC of The Search Unit for 
Persons Reported Missing 10 and 11, available at https://unidadbusqueda.gov.co/wp-content/uploads/2024/08/AbeceUBPD-agos-
to-2024.pdf (Abecé de La Unidad de Búsqueda de Personas Dadas Por Desaparecidas 10 and 11, available at https://unidadbusque-
da.gov.co/wp-content/uploads/2024/08/AbeceUBPD-agosto-2024.pdf) (Accessed on Feb. 4, 2025) 

26   Id. at 12 and 13.
27 Id. at 17–19.
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handover of their mortal remains.

Throughout this process, the participation of the relatives of the missing person is funda-
mental, since the Unit’s work has as its starting point ‘[guaranteeing] the right to partic-
ipation of the persons who are searching in all humanitarian actions, [recognizing] their 
experience [and incorporating it] in the search processes’.28

b. Some of the Results Achieved by the Unit for the Search for Persons Deemed as 
Missing29

Until December 2024, and thanks to the implementation of this methodology based on a rig-
orous and complete collection of information, supported by the participation of the searching 
families, in its seven years of operation the USPM has involved 39,042 searchers (communities, 
organizations and relatives of missing persons who are looking for their loved ones and support 
the search for any person), together with whom it has taken 17,520 genetic samples from rela-
tives, to make comparisons that allow identification.
In carrying out its mandate, the Unit has conducted 4,385 prospections, during which it recov-
ered 2,490 bodies. Along its operation, it identified 211 bodies and handed over 418 bodies 
to their families in a dignified manner (including some identified by other entities or before it 
entered into operation). Finally, it is also worth noting that the Unit has found 160 people alive, 
of whom 31 have been reunited with their families.
Although these figures reveal the hard work being done by the State to respond to the victims 
of forced disappearance, it is also true that the results pale in comparison to the magnitude of 
the task to be carried out. 

4. Interaction and Coordination with the SJP

Given that the implementation of the Final Peace Agreement is characterized by this 
particular combination of judicial and extrajudicial mechanisms, it is important to refer to  
the way in which the SJP and the USPM interact to achieve the main objective of finding 
persons reported missing.

In this interaction, precautionary measures to safeguard places of forensic interest are among 
the most essential tools the SJP uses, in order to exercise its judicial authority and adopt 
binding decisions that protect individuals’ rights.

28 Unit for the Search for Persons deemed as Missing in the context of and due to the armed conflict, supra note, 21 
29 Figures taken from Unit for the Search for Persons deemed as Missing in the context of and due to the armed conflict, This is How 

We Are Progressing. Management and Results Report 2024, 14 (2025), (Así Avanzamos. Informe de Gestión y Resultados 2024, 
14 (2025), available at https://unidadbusqueda.gov.co/wp-content/uploads/2025/02/Informe-de-Resultados-y-Gestion-2024.pdf). 
(Accessed on Feb. 5, 2024)
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a. What are Precautionary Measures and how have they been used in Relation to 
Missing Persons?

In 2018, the SJP took up30 the first request for precautionary measures of this type, filed by 
a victims’ organization requesting the protection of 18 places in the national territory where 
bodies of victims of forced disappearance could be found. In that decision, it was decided to 
involve the USPM with the objective of ‘obtaining its accompaniment and technical support 
about: (i) the need and appropriateness of the measures requested; (ii) what it was aware of the 
security conditions of the places subject to the request; (iii) whether they were included 
in the national or regional plans for the search, location, recovery, identification and de-
livery of bodies of possible victims of the crime of forced disappearance and (iv) whether 
there were obstacles or lack of support from the authorities for the execution of their 
functions’.31

That would be the starting point for an arduous task that, over time, has led to the is-
suance of orders to protect more than 80 sites, including official cemeteries and clan-
destine burial sites such as marshes, irregular border crossings, rivers, and garbage and 
construction debris dumps.

In the midst of these tasks the SJP has found ‘great deficiencies in care and conservation’32 of 
Unidentified Corpses (UC) and Unclaimed Identified Corpses (UIC), which include ‘(i) prac-
tices of ‘adoption’ of UC; (ii) alteration of the information of UC that arrived in at least one 
cemetery as a consequence of the above; (iii) administrative exhumations by cemetery manag-
ers without judicial order or forensic protocols; iv) irregular burial of UC in common ossuaries; 
v) institutional weakness in the management of information related to persons reported missing 
and lack of a universe of victims of forced disappearance; vi) absence of clear and expeditious 
routes for the access of victims of disappearance to administrative reparations; v) insufficient 
human, technical and budgetary resources of the National Institute of Legal Medicine and Fo-
rensic Sciences that prevent it from advancing the identification process in an agile and timely 
manner; vi) lack of inter-institutional coordination among the entities responsible for the search 

30 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ 

SAR AT-001 (2018) 
31 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ 

SAR AI–017 2 (2024) 
32  Id. at 4.
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of missing persons; vii) weaknesses in the processing, timeliness and dignity of victims in the 
delivery of their loved ones; vii) lack of institutional commitment on the part of mayors, gov-
ernors and the Church as co-responsible for the management, care and custody of UC and UIC 
in the cemeteries’.33

To that extent, the imposition of precautionary measures and the monitoring of their execution 
have become a joint strategy between the SJP and the USPM to take care of the sites and try to 
solve the problems identified. Hence, the orders issued are not limited to preventing the destruc-
tion of these sites, but go beyond that, including, for example, the creation of technical coordi-
nation tables in which the institutions with competences in the matter participate together with 
the victims’ organizations,34 the ealization of inter-institutional events of attention to victims 
of disappearances,35 the development of a methodology for the forensic approach to common 
ossuaries given the finding that some of them were mixing UC and UIC with identified corps-
es,36 or the design of strategies for the collection of biological samples from family members of 
missing persons,37 among others.

The application of this tool, accompanied by methodologies coordinated between the SJP, the 
USPM and the other institutions involved, has had a positive effect in guaranteeing the rights 
of victims and is part of the positive results obtained in the process of searching for persons 
reported missing. This was recognized, for example, by the Kroc Institute, which is in charge of 
monitoring compliance with the commitments established in the Peace Agreement:
‘The SARVR, within the framework of the powers granted by Law 1922 of 2018, and in com-
pliance with international standards for the protection and guarantee of victims’ rights, adopted 
a series of precautionary measures that, although not linked to a specific process, are intended 
to ensure the purpose of the system, that is, the implementation of restorative justice and the 

33 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ 
SAR AI–017 2 (2024) 

34 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ 

SAR AT-216 (2021).
35 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ 

SAR AI-028 (2023).
36  Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ 

SAR AI-073 (2023).
37 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ 

SAR AI-075 (2023).
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centrality of the victims. In this regard, the SARVR adopted, among others, precautionary mea-
sures aimed at the protection of places where remains of persons reported missing are possibly 
found, these were the result of a request made by the National Movement of Victims of State 
Crimes (MOVICE) in August 2018. In the framework of these precautionary measures, the 
SARVR has materialized the State’s duty of dignified handing over of bodies which implies 
‘the process of inter-institutional agreement that, hand in hand with the victims, attending 
to their context, traditions and needs makes possible the handing over and burial in integral 
conditions of a person reported missing whose identification has been possible’. The above 
also recognizes the guarantee of the right to a dignified burial, which implies ‘the possibility 
of having a place of burial that respects the wishes and beliefs of the victims and allows them 
to advance their mourning, restore their rights and feel dignified’ and which is based ‘on four 
aspects associated with the condition of human dignity: its continuum, its relational nature, its 
universality and imprescriptibility’.38

b. Paradigmatic Case: The long Search in La Escombrera, which is Beginning to 
Yield Results

One of the most emblematic cases of forced disappearance in Colombia, for which 
there is also a precautionary measure and an articulated work between the SJP and the 
USPM, is that of La Escombrera, in the city of Medellín. This is an open field site used 
mainly for the disposal of construction waste, where many victims have claimed that 
the bodies of their relatives may have been hidden after having been disappeared by 
paramilitary groups, acting with the collaboration of the security forces. This informa-
tion initially emerged in the testimony of a former member of these groups, who stated 
that the purpose of the structure to which he belonged, and with which he operated in 
Medellín, had been to combat the alleged presence of guerrilla organizations in the 
peripheral neighborhoods of that city and that, to do so, they attacked people they con-
sidered members, collaborators, sympathizers or even relatives of these groups, after 
which ‘[m]any of these people were murdered and buried in mass graves’,39 including 

38 Kroc Insitute for International Peace Studies / Keough School for Global Affairs, Six Years of Implementation of the Final Ac-
cord: Challenges and Opportunities in the New Political Phase 202–203 (2023), available at https://www.fondoeuropeoparalapaz.
eu/wp-content/uploads/2023/07/Seis-anos-de-implementacion-del-Acuerdo-Final-Instituto-Kroc.pdf (Accessed on Mar. 12, 
2025) 

39 The alliance between the Metro Bloc and the gangs of Medellín, Open Truth, Oct. 2011,(La alianza entre el Bloque Metro y las bandas de Medellín, Ver-
dad Abierta, Oct.2011), available at https://verdadabierta.com/la-alianza-entre-el-bloque-metro-y-las-bandas-de-medellin/ (Accessed on Feb. 7, 2025) 
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burials in the aforementioned landfill site.

Faced with this information, and mainly thanks to the insistence of the victims that the 
necessary work be carried out to try to locate the bodies that might be in that place, in 
2015 the Attorney General’s Office led the initiation of prospecting work in two signifi-
cant areas where it was expected that some bodies would be found.

This was a large-scale intervention, which involved the participation of the Ministry of the 
Interior, the Victims Attention Unit and the Mayor’s Office of the city, which required 
enormous financial, logistical and coordination efforts to achieve the extraction of ‘approxi-
mately 24.000 mts3, of which 3,000m mts3 were removed by mechanical excavation and the 
rest was done manually; all under the supervision of the criminalistics team of the CTI and with 
the support of personnel hired by the Mayor’s Office of Medellín. All national and international 
protocols (Minnesota and Istanbul Protocols) were applied’.40

Despite the above, after several months of work, the intervention was lifted without find-
ing human remains. However, with the satisfaction of having done what was possible to comply 
with the relatives of the missing persons, for whom this intervention represented ‘the disposal 
of the Attorney General’s Office and the governmental institutions that have begun to listen 
to us to carry out the process that is just a drop of hope in a sea of impunity’.41 However, they 
hoped that the commitment of the authorities would allow ‘extending the intervention to other 
perimeters indicated in the Escombrera sector and in the other sectors of Comuna 13, where it 
is presumed that there may be more bodies buried’.42

This desire came to fruition years later, when the coordinated work between the SJP and the 
USPM led to the initiation of a new intervention in a sector different from the one in which they 
had worked in 2015. Indeed, in 2020, the SJP adopted precautionary measures for the protec-
tion of the sectors of La Escombrera where remains of missing persons could be found, thanks 
to which, in May 2024, a new phase of intervention of the area began, in charge of the forensic 
teams of the SJP and the USOM.

40 Office of the General Attorney, Prosecutor’s Office Provided Details About Judicial Intervention in La Escombrera 
(Jul.15,2015) (Fiscalía Entregó Detalles Sobre Intervención Judicial En La Escombrera, (Jul.15,2015)), available at 
https://www.fiscalia.gov.co/colombia/noticias/fiscalia-entrego-detalles-sobre-intervencion-judicial-en-la-escombrera/ 
(Accessed on Feb. 7, 2025) 

41  Id.
42 Id.
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On the occasion of this work and after removing 36,450 cubic meters of earth, on December 18, 
2024, the first human bone structures were finally found in La Escombrera.43 Subsequently, on 
January 10, 2025, two more bodies were found,44 while the search continues with the expecta-
tion of making more discoveries that will put an end to years of waiting for the relatives of the 
people who could have been buried in that place.

As highlighted by the SJP and the USPM in their joint press release, this is a result achieved 
‘thanks to the articulated action of the entities of the Comprehensive Peace System, which 
dignifies the struggle of the searching families of Comuna 13. For decades, mothers, fathers, 
wives, and children have insisted on intervening in such a complex place for the search. Today, 
their requests have found a concrete answer. This is an unprecedented achievement, an institu-
tional response to their demands, and a tangible protection of victims’ rights in Colombia. The 
effective action of the State dignifies the victims’.45

This type of exercise highlights the importance of working together towards a common goal 
that includes the victims and searchers, that listens to them and that does not lose sight of the 
fact that its ultimate goal is to provide comfort and answers to people who have spent years 
searching for any clue that could lead them to the whereabouts of their missing loved one and 
that would allow them to close the cycle of anguish, pain and uncertainty that began the day 
they were left waiting for a return that did not happen.

5. Conclusion

i. Dealing with a past that is painful for a nation, while respecting the rights of the victims 
and the obligations of the State in judicial matters, requires the implementation of a multidi-
mensional and interconnected System that attends to the different realities and needs of all 
sectors of the population, especially those whose rights were most affected.

ii. This comprehensive framework must consider the particularities and the demographic, his-
43 Special Jurisdiction for Peace - Unit for the Search for Persons deemed as Missing, The SJP and The Search Unit of Search Find The 

First Bone Structures In La Escombrera of Commune 13 of Medellín, (Dec. 18, 2024) (La JEP y La Unidad de Búsqueda Hallan 
Las Primeras Estructuras Óseas En La Escombrera de La Comuna 13 de Medellín, (Dec. 18, 2024)), available at https://www.jep.
gov.co/Sala-de-Prensa/Paginas/-la-jep-y-la-unidad-de-busqueda-hallan-las-primeras-estructuras-oseas-en-la-escombrera-de-la-co-
muna-13-de-medellin.aspx. (Accessed on Feb. 7, 2025)

44 Special Jurisdiction for Peace - Unit for the Search for Persons deemed as Missing, The Search Unit of and The SJP Found Two New 
Bodies In La Escombrera, (Jan. 10, 2025) (La Unidad de Búsqueda y La JEP Encontraron Dos Nuevos Cuerpos En La Escombre-
ra, (Jan. 10, 2025)), available at https://www.jep.gov.co/Sala-de-Prensa/Paginas/la-unidad-de-busqueda-y-la-jep-encontraron-dos-
nuevos-cuerpos-en-la-escombrera.aspx.  (Accessed on Feb. 7, 2025)

45  Special Jurisdiction for Peace - Unit for the Search for Persons deemed as Missing, supra note 43.
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torical, and social context of the communities where it is to be implemented, to design solu-
tions with a greater likelihood of success. In these situations, there are no one-size-fits-all 
models.

iii. The international community and its representatives can become partners and facilitators of 
these processes, instead of being seen as obstacles.

iv. It is essential that the victims participate in the design and execution of the tools that are to 
be implemented. This is especially important in the search for missing persons, as the infor-
mation available to the relatives of the missing, their commitment, and their tenacity make 
them valuable allies in the search while legitimizing the actions of the institutions.

v. Satisfying the rights of the victims of forced disappearance is a long, costly process that 
encompasses various angles and dimensions. It is not limited to the search for the bodies 
or their identification. Still, it is necessary to consider other facets, especially the digni-
fied delivery to their relatives, the considerations of their ethnic belonging when appropri-
ate, and the dignification and preservation of the memory of what happened.

vi. Although each of the entities participating in this multi-comprehensive framework must be 
clear about their functions and exercise them with independence and autonomy, it is essen-
tial that they act in a harmonious and coordinated manner, sharing information, carrying out 
joint tasks and responding jointly to the actors involved, especially the victims.
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लोकराज पराजुलरी

सकं्रमणक्लीन न्य््य प्रगक्र्य्म् सरक्री 
वकीलको भूगमक् र गजममेव्री

सारांश

सम्वत ् २०५२ साल फागनु १ गतेदखेि २०६३ साल मखंसर ५ गतेसमम राज्य पक्ष र तत्ालीन नेपाल ्म्यखुनष्ट 
पार्टी (माओ्वादी) बीच भए्ो सशस्त्र द्वन्द्व्ा क्रममा द्वन्द्वरत पक्षबार् भए्ा मान्व अखि्ार्ो उललंघन र मान्व 
अखि्ार्ो गमभीर उललंघन्ा घर्ना्ो छानखबन गरी ताख क्ि ् खनष्रकिमा परु्याउने ्ुरालाई नेपालमा संक्रमण्ालीन 
न््या्य प्रखक्र्या्ो रूपमा ्ाननूले खनिाकिरण गरे्ो छ । नेपाल्ो अन्तररम संख्विान, २०६३ ्ो अनसुचूी ४ मा समा्वेश 
गररए्ो नेपाल सर्ार र तत्ालीन नेपाल ्म्यखुनष्ट पार्टी (माओ्वादी) बीच सम्वत ्२०६३/०८/०५ मा भए्ो ख्वसततृत 
शाखन्त सम्झौता्ो िारा ५.२ ्ो उपिारा ५.२.५ र िारा ७ ्ो उपिारा ७.१.३ तथा ७.१.४ ए्वं नेपाल्ो अन्तररम 
संख्विान, २०६३ ्ो िारा ३३ ्ो िण्ड (त), (थ), (द) र (ि) ्ो व्य्वसथा र सो व्य्वसथालाई ्ा्याकिन््व्यन गनकि 
जारी भए्ो बेपत्ा पाररए्ा व्यखति्ो छानखबन, सत्य खनरूपण तथा मेलखमलाप आ्योग ऐन, २०७१ नै नेपाल्ो 
संक्रमण्ालीन न््या्य व्य्वसथापन्ा मखु्य ्ानून हुन् । ्यो ऐनमा सम्वत् २०८१/०५/१३ मा तेस्ो संशोिन भए्ो 
छ । ्यो ऐनले संक्रमण्ालीन न््या्य प्रखक्र्यामा महान््या्याखि्वतिा ्वा खनजबार् अखि्ारप्राप्त सर्ारी ्व्ीललाई बेपत्ा 
पाररए्ा व्यखति्ो छानखबन आ्योग र सत्य खनरूपण तथा मलेखमलाप आ्योगले मदु्ा चलाउन ुपनने भनी खसफाररस गरे्ा 
मान्व अखि्ार उललंघन र गमभीर मान्व अखि्ार उललंघन्ा घर्नामा संलगन व्यखति उपर मदु्ा चलाउने नचलाउने 
खनणकि्य गनने, मदु्ा चलाउने खनणकि्य गरेमा ख्वशरे अदालतमा मदु्ा दा्यर गनने, मदु्ा दा्यर गदाकि प्रचखलत ्ाननू बमोखजम्ो 
सजा्यमा पचचीस प्रखतशत सजा्य्ो मागदा्वी खलन सकने अखभ्योजनातम् स्वख्व्वे् प्र्योग गनने, ख्वशरे अदालत 
गठन हुदँा्ा ्वित अन््य अदालतमा ख्वचाराखिन अ्वसथामा रहे् ा सशस्त्र द्वन्द्व्ो क्रममा भए्ा मान्व अखि्ार्ो 
उललंघनसँग समबखन्ित मदु्ा ख्वशरे अदालतमा सानकि ्ार्वाही प्रारमभ गनने जसता महत्वपणूकि र सं्वेदनशील खजमम्ेवारी 
प्रदान गरे्ो छ । ्यी खजमम्ेवारीसँगै ख्वशरे अदालतमा दा्यर भए्ा त्यसता मदु्ामा साक्षी प्रमाण प्रसतखुत तथा पररक्षण 
प्रखक्र्यामा संलगन हुने, ्वहस पैर्वी र प्रखतरक्षा गनने तथा खन्वेदन पनुरा्वेदन समबन्िी ्ार्वाही गनने खजमम्ेवारी पखन सर्ारी 
्व्ीलले ्वहन गनुकिपनने गरी आ्वद्ध भएर आउछन ्। ्यस आलेिमा संक्रमण्ालीन न््या्य प्रखक्र्यामा सर्ारी ्व्ीलले 
्वहन गनुकिपनने ख्यनै भखूम्ा र खजमम्ेवारी्ा बारेमा चचाकि गररए्ो छ । 

1= 1= गवर्य प्रवेश

नेपालमा समवि ् २०५२ साल फागयुन १ गिे्दतेख २०६३ साल मतंसर ५ गिेसमम राज् पषि र ितकालरीन नेपाल 
कम्युतनष्ट पाटटी (माओवा्दरी) बरीच भएको सशस्त्र द्वनद्वका रिममा द्वनद्वरि पषिबाट भएका मानव अत्धकारको उललंघन

ना्ब महान्ा्ात्धवतिा, महान्ा्ात्धवतिाको का्ा्नल्, रामशाहपथ, काठमाडौं 
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र मानव अत्धकारको गमभरीर उललंघनका घटना बारेमा छानतबन गररी परीतडिलाई न्ा् प्र्दान गनने र परीडकलाई 
तजममेवार बनाउने सन्दभ्नमा भएका काननूरी प्रबन्धलाई संरिमणकालरीन न्ा् समबन्धरी नेपाल काननूका रूपमा 
तलइनछ । नेपालको अनिररम संतव्धान, २०६३ को अनयुसचूरी ४ मा समावेश गररएको नेपाल सरकार र ितकालरीन 
नेपाल कम्युतनष्ट पाटटी (माओवा्दरी) बरीच समवि ्२०६३/०८/०५ मा भएको तवसििृ शातनि समझौिाको ्धारा ५.२ को 
उप्धारा ५.२.५ र ्धारा ७ को उप्धारा ७.१.३ िथा ७.१.४ एवं नेपालको अनिररम संतव्धान, २०६३ को ्धारा ३३ को 
खणड (ि), (थ), (्द) र (्ध) संरिमणकालरीन न्ा् समबन्धरी व्वसथा हुन ्। संतव्धानका िरी व्वसथाको का्ा्ननव्नका 
लातग समवि ्२०७१/०१/२८ मा बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, 
२०७१ जाररी भ्ो । ्ो ऐन बमोतजम संरिमणकालरीन न्ा् व्वसथापनका लातग समवि ्२०७१/१०/२७ मा बेपत्ा 
पाररएका व्ततिको छानतबन आ्ोग र सत् तनरूपण िथा मलेतमलाप आ्ोग (्सपतछ ्स आलेखमा आ्ोग 
भतनएको) गठन भई संरिमणकालरीन न्ा् व्वसथापनका लातग का ््न प्रारमभ भएको छ । नेपालको संतव्धानको 
्धारा ३०४ को उप्धारा (२) ले नेपालको अनिररम संतव्धान, २०६३ बमोतजम शातनि प्रतरि्ा समबन्धरी का ््नहरू 
्सै संतव्धान बमोतजम भएको मातननेछ भनने व्वसथा गररी संरिमणकालरीन न्ा् समबन्धरी तवगिमा भएका काम 
कारवाहरीलाई वै्धातनकिा प्र्दान गररएको छ । बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप 
आ्ोग ऐन, २०७१ मा समवि ्२०८१/०५/१३ मा िेस्ो संशो्धन भएको छ । पतछललो पटक समवि ्२०७९ साल 
साउन १ गिे्दतेख प्दात्धकाररी तवतहन भएका संरिमणकालरीन न्ा् समबन्धरी ्दयुई वटा आ्ोगमा प्दात्धकाररी तन्युतति 
गररी संरिमणकालरीन न्ा् समबन्धरी अवरूधि प्रतरि्ालाई सयुचारू गररी िातक्न क तनषकष्नमा पयुर्ाउने प्र्ास भइरहकेो 
छ । ्स प्रतरि्ाको मयुख् काननूको रूपमा रहकेो िेस्ो संशो्धन सतहिको बेपत्ा पाररएका व्ततिको छानतबन, सत् 
तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ (्सपतछ ्स आलेखमा ऐन भतनएको) ले सरकाररी वकीललाई 
महतवपणू्न भतूममा र तजममवेाररी प्र्दान गरेको छ । ्स आलेखमा सोहरी भतूमका र तजममवेाररीका बारेमा प्रकाश पानने 
प्र्ास गररएको छ ।

2= 2= ऐनले सरक्री वकीलको भूगमक् र गजममेव्री समबनिम् िरेको व्यवसथ्

सशस्त्र द्वनद्वको अवत्धमा द्वनद्वरि पषिबाट सशस्त्र द्वनद्वका रिममा भएका मानव अत्धकार उललंघन िथा मानव 
अत्धकारको गमभरीर उललंघनका घटनामा मयुद्ा चलाउनयुपनने ्दतेखएका व्तति उपर मयुद्ा चलाउन घटना हु्ँदाको पररतसथति, 
कारण, छानतवन प्रतिवे्दन र प्रमाण सतहि महान्ा्ात्धवतिा समषि तसफाररस गनयु्नपनने र ्सिो तसफाररस प्राति भएपतछ 
महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति सरकाररी वकीलले प्राति प्रमाणको आ्धारमा आ्ोगबाट तसफाररस प्राति 
भएको तमतिले एक वष्नतभत् मयुद्ा चलाउने वा नचलाउने समबन्धमा आ्धार र कारण खयुलाई तनण््न  गनयु्नपनने व्वसथा 
गरेको छ ।1 मयुद्ा चलाउने तनण््न  भएमा महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति सरकाररी वकीलले तवशषे 
अ्दालिमा मयुद्ा ्दा्र गनयु्नपनने व्वसथा छ ।2 तजलला अ्दालि वा उचच अ्दालिमा तवचारा्धरीन रहकेा सशस्त्र द्वनद्वको 
रिममा भएका मानव अत्धकारको उललंघन िथा मानव अत्धकारको गमभरीर उललंघनसँग समबतन्धि मयुद्ा, पयुनरावे्दन, 

1  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को ्दफा २९ को उप्दफा (१) र (३) 
2   ऐ.ऐ.को ्दफा २९ को उप्दफा (४) 
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सकं्रमणकालरीन न्या्य प्रधक्र्यामा सरकाररी वकीलको भूधमका र धजममेवाररी

तनवे्दन िथा प्रतिवे्दन तवशषे अ्दालिमा सान्न महान्ा्ात्धवतिाले समबतन्धि अ्दालिमा लेखरी पठाउनयुपनने व्वसथा 
ऐनले गरेको छ ।3 

ऐनले संरिमणकालरीन न्ा्को प्रतरि्ामा सरकाररी वकीलले गनयु्नपनने गररी तन्धा्नरण गरेको उपरोति व्वसथा र त्ससँग 
आवधि भएर आउने आ्धारमा सरकाररी वकीलको भतूमका र तजममवेाररी तनमनानयुसार हुने ्दतेखनछः-

1. मयुद्ा चलाउने वा नचलाउने तनण््न  गनने,
2. मयुद्ा ्दा्र गनने,
3. अन् अ्दालिमा तवचारात्धन मयुद्ा तवशषे अ्दालिमा सानने कारवाहरी प्रारमभ गनने,
4. साषिरी प्रमाण प्रसियुति िथा पररीषिण प्रतरि्ामा सहभागरी हुने,
5. तनवे्दन पयुनरावे्दन समबन्धरी कारवाहरी गनने,
6. वहस पैरवरी र प्रतिरषिा गनने ।

3= 3= सरक्री वकीलको भूगमक् र गजममेव्रीको गवशे्रण

3=1= 3=1= मुद्् िल्उने व् निल्उने गनण््य िनदे

संरिमणकालरीन न्ा् प्रतरि्ामा छानतबन आ्ोगहरूले सशस्त्र द्वनद्वको अवत्धमा द्वनद्वरि पषिबाट सशस्त्र द्वनद्वका 
रिममा भएका मानव अत्धकार उललंघन िथा मानव अत्धकारको गमभरीर उललंघनका4 घटनामा मयुद्ा चलाउनयुपनने 
्दतेखएका व्तति उपर मयुद्ा चलाउन महान्ा्ात्धवतिा समषि तसफाररस गरेपतछ सरकाररी वकीलबाट मयुद्ा चलाउने 
नचलाउने तनण््न  गनने चरणको शयुरूवाि हुनछ । नेपालको संतव्धानले ्स संतव्धानमा अन्था व्वसथा भएकोमा 
बाहके कयु नै अ्दालि वा न्ात्क तनका् वा अत्धकाररी समषि नेपाल सरकारको िफ्न बाट मयुद्ा चलाउने वा नचलाउने 
भनने कयु राको अतनिम तनण््न  गनने अत्धकार महान्ा्ात्धवतिालाई हुने5 र ्ो अत्धकार िोतकएको शि्नको अत्धनमा 
रहरी प्र्ोग र पालना गनने गररी मािहिका सरकाररी वकीललाई प्रत्ा्ोजन गन्न सकने व्वसथा गरेको छ ।6 सशस्त्र 
द्वनद्वको अवत्धमा द्वनद्वरि पषिबाट सशस्त्र द्वनद्वका रिममा भएका मानव अत्धकारको उललंघन र मानव अत्धकारको 
गमभरीर उललंघनका घटना नेपाल सरकारवा्दरी हुने फौज्दाररी प्रकृतिको मयुद्ा हुने भएकोले संतव्धानको उति व्वसथाको 
रोहमा आ्ोगहरूले िरी मयुद्ा चलाउने नचलाउने तनण््न  गन्न नसकने भएकोले महान्ा्ात्धवतिा समषि िि ्समबन्धमा 
तसफाररस गनयु्नपनने व्वसथा ऐनले गरेको हो । आ्ोगहरूबाट ्सिो तसफाररस प्राति भएपतछ अननिकालसमम 
महान्ा्ात्धवतिाले मयुद्ा चलाउने नचलाउने तनण््न  नगररी अतनण््न को अवसथामा आ्ोगको तसफाररस नरहोस ्
भनने ध्े्ले महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति सरकाररी वकीलले आ्ोगबाट तसफाररस प्राति भएको 
तमतिले एक वष्नतभत् मयुद्ा मयुद्ा चलाउने वा नचलाउने समबन्धमा आ्धार कारण खयुलाई तनण््न  गनयु्नपनने व्वसथा 
ऐनले गरेको हो । संतव्धानले महान्ा्ात्धवतिालाई प्र्दान गरेको अतभ्ोजनको अतनिम तनण्न् गनने अत्धकार 

3  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१.को ्दफा २९ ख को उप्दफा (१)  
4 ऐ.को ्दफा २ को खणड (ञ) र (ञ १) 
5  नेपालको संतव्धानको ्धारा १५८ को उप्धारा (२) 
6  ऐ.ऐ.को ्धारा १५८ को उप्धारा (७)  
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तवतशष्ट र सवा्त् प्रकृतिको अत्धकार हो । महान्ा्ात्धवतिालाई ्ो अत्धकार संतव्धानद्वारा तस्धै प्र्दान गनयु्नको 
पछातड महान्ा्ात्धवतिाको संसथा एउटा व्ावसात्क र न्ात्क संसथाको रूपमा रहकेो र त्सिो संसथाले 
कयु नै खास राजनरीतिक उद्शे्ले कसैउपर ्दयुभा्नवनापवू्नक अतभ्ोजन लगाउन वा कसैउपर मरमोलातहजावश वा 
राजनरीतिक कारणले लगाउनयुपनने अतभ्ोजन नलगाउने अवसथा आउन नत्दन र फौज्दाररी अतभ्ोग तवतशष्ट 
काननूरी एवं न्ात्क आवश्किा अनयुरूप सहरी र तनषपषि रूपमा हुन सकोस ् भनेर नै ्सिो संसथा खडा गररी 
अतभ्ोजन समबन्धरी समपणू्न तजममेवाररी सयुतमपएको हो भनरी सववोचच अ्दालिबाट महान्ा्ात्धवतिाको अतभ्ोजन 
समबन्धरी संतव्धानप्र्दत् अत्धकारको व्ाख्ा समेि भएको छ ।7 महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति 
सरकाररी वकीलले संरिमणकालरीन न्ा्को प्रतरि्ामा मानव अत्धकार उललंघन िथा मानव अत्धकारको गमभरीर 
उललंघनका घटनामा आ्ोगको तसफाररस पश्ाि ्परीडक उपर मयुद्ा चलाउने नचलाउने तनण्न् ग्दा्न संतव्धानले 
तनजलाई प्र्दान गरेको िि ्समबन्धरी अत्धकार उति तवत्धशास्त्ररी् पषिलाई आतमसाि ्गररी पणू्निः व्ावसात्किा 
प्र्दश्नन गररी हुनेछ भनने अपेषिा सबैले गनयु्न प्द्नछ ।     

3=2= 3=2= मुद्् द््यर िनदे

आ्ोगबाट तसफाररस भए बमोतजम मानव अत्धकारको उललंघन र मानव अत्धकारको गमभरीर उललंघनका घटनामा 
महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति सरकाररी वकीलले मयुद्ा चलाउने तनण््न  गरेमा तवशषे अ्दालिमा मयुद्ा 
्दा्र गनयु्नपनने व्वसथा ऐनले गरेको छ ।8 ्सररी मयुद्ा ्दा्र ग्दा्न महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति सरकाररी 
वकीलले मयुद्ा चलाउनयुपनने व्ततिले आ्ोग समषि आफूलाई लागेको आरोपको समबन्धमा थाहा भएसममको 
सत् िथ्  तववरण प्रकट गरेको, आ्ोगलाई छानतबन िथा प्रमाण संकलनमा सह्ोग गरेको, आफूले गरेको 
का ््नमा संलगन भएकोमा पश्ािाप गरेको, परीतडिसँग षिमा्ाचना गरेको, भतवष्मा त्सिो तकतसमको का ््न नगनने 
प्रतिज्ञा गरेको अवसथा तवद्यमान भएको लगा्ि घटना हु्ँदाको पररतसथति, कारण िथा संरिमणकालरीन न्ा्को 
तसधिानिलाई ध्ान त्दई जबज्नसिरी करणरी वा गमभरीर ्ौनजन् तहसंाका घटना बाहकेका मानव अत्धकारको गमभरीर 
उललंघनका अन् घटना र मानव अत्धकार उललंघनका घटनामा ितकाल प्रचतलि काननू बमोतजमको सजा्मा 
पतचचस प्रतिशि सजा्को माग ्दाबरी तलन सकने व्वसथा ऐनले गरेको छ ।9 

्ो काननूरी व्वसथाले महान्ा्ात्धवतिा वा सरकाररी वकीललाई मयुद्ा चलाइने व्ततिलाई कसिो अवसथामा प्रचतलि 
काननू बमोतजम हुने परैू सजा्को माग ्दाबरी तलने र कसिो अवसथामा त्सिो सजा्को पचचरीस प्रतिशिमात् 
सजा् हुन माग्दावरी तलने भनने कयु राको अतभ्ोजनातमक सवतववेक (Prosecutorial discreation) प्र्ोग गनने 
संवे्दनशरील िथा महतवपणू्न अत्धकार प्र्दान गरेको छ । ऐनले तन्धा्नरण गरेको आ्धारको होतश्ारपवू्नक समयुतचि 
प्र्ोग गरेर महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति सरकाररी वकीलबाट ्ो अत्धकार प्र्ोग भई अतभ्ोजन 

7   ने.का.प. २०७१, अकं १२, तन.नं. ९३०४ (प्रकरण नं. ७४)  

8  पवू्नपा्द ्२   

9  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को ्दफा २९ को उप्दफा (६)    
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सकं्रमणकालरीन न्या्य प्रधक्र्यामा सरकाररी वकीलको भूधमका र धजममेवाररी

तनण््न  िथा मयुद्ा ्द्ार हुने अपेषिा गनयु्न वाञछतन् हुनछ । 

3=3= 3=3= अन्य अद्लतम् गवि्रगिन मुद्् गवशेर अद्लतम् स्नदे क्रव्ही प्र्रमभ िनदे

नेपाल सरकारले नेपाल राजपत्मा सचूना प्रकाशन गररी सशस्त्र द्वनद्वको रिममा घटेका ऐन बमोतजम ्दा्र हुने मयुद्ाको 
कारवाहरी र तकनारा गन्न न्ा् पररष्दक्ो परामश्नमा िरीन स्दस्री् तवशषे अ्दालि गठन गनने व्वसथा ऐनले गरेको 
छ ।10 ्ो अ्दालि गठन भई का ््न प्रारमभ गनयु्न अतघ तजलला अ्दालि वा उचच अ्दालिमा तवचारा्धरीन रहकेा 
सशस्त्र द्वनद्वको रिममा भएका मानव अत्धकारको उललंघनसँग समबतन्धि मयुद्ा, पयुनरावे्दन, तनवे्दन िथा प्रतिवे्दन 
तवशषे अ्दालिमा सान्न महान्ा्ात्धवतिाले समबतन्धि अ्दालिमा लेखरी पठाउनयुपनने ऐनको व्वसथा बमोतजम11 ्ो 
कारवाहरी प्रारमभ गनने भतूमका र तजममवेाररी महान्ा्ात्धवतिाको रहने ्दतेखनछ । ्सका लातग महान्ा्ात्धवतिाको 
का्ा्नल्ले त्सिा मयुद्ा, पयुनरावे्दन, तनवे्दन िथा प्रतिवे्दनको लगि संकलन गररी तवशषे अ्दालि गठन हुनासाथ सो 
वखिसमममा फर््यौट हुन बाँकी रहकेा त्सिा मयुद्ा, पयुनरावे्दन, तनवे्दन र प्रतिवे्दन सो अ्दालिमा सानने कारवाहरी 
प्रारमभ गन्नका लातग ि्ाररी अवसथामा रहनयुपनने ्दतेखनछ ।   

3=4= 3=4= स्क्ी प्रम्ण प्रसतुगत तथ् परीक्ण प्रगक्र्य्म् सहभ्िी हुने

तवशषे अ्दालिमा ्दा्र भएका मयुद्ाको वा सो अ्दालिको आ्दशे वा फैसला उपरको पयुनरावे्दकी् कारवाहरीमा 
अ्दालिको आ्दशेानयुसार साषिरी प्रमाण प्रसियुति गनने िथा तिनको पररीषिणको कारवाहरीमा सहभागरी हुने तजममवेाररी 
वा्दरी नेपाल सरकरको िफ्न बाट सरकाररी वकीलले वहन गनयु्न प्द्नछ । ्स प्र्ोजनका लातग मयुद्ाका परीतडि र साषिरीसँग 
समपक्न मा रतहरहने िथा आवश्क भएमा उनरीहरूको संरषिण गनने समिेको तजममवेाररी सरकाररी वकीलले वहन गनयु्न 
प्द्नछ ।

3=5= 3=5= गनवेदन/पुनर्वेदन समबनिी क्रव्ही िनदे

तवशषे अ्दालिले गरेको फैसला वा अतनिम आ्दशेमा तचत् नबयुझने पषिले त्सिो फैसला वा अतनिम आ्दशे भएको 
तमतिले पैंिरीस त्दनतभत् सववोचच अ्दालिमा पयुनरावे्दन त्दन सकने व्वसथा ऐनले गरेको छ ।12 त्सिो पयुनरावे्दन 
सयुनने प्र्ोजनका लातग सववोचच अ्दालिमा संरिमणकालरीन न्ा् समबन्धरी सं्युति इजलास रहने प्रबन्ध गररएको 
छ ।13 वा्दरी नेपाल सरकारको िफ्न बाट त्सिो पयुनरावे्दन वा तवशषे अ्दालिको अनिरकालरीन आ्दशे उपर तनवे्दन 
गनयु्नपनने अवसथामा सो समबन्धरी का ््न सरकाररी वकीलले गनयु्नपनने हु्ँदा ् ो तजममवेाररी सरकाररी वकीलले वहन गनयु्नप्द्नछ । 

3=6= 3=6= वहस पैरवी र प्रगतरक्् िनदे

तवशषे अ्दालिले सयुनयुवाई गनने मयुद्ा िथा सो अ्दालिले गरेको फैसला वा आ्दशे उपरका पयुनरावे्दन/तनवे्दन उपरको 
सयुनयुवाइमा नेपाल सरकारको िफ्न बाट वहस पैरवरी र प्रतिरषिा गनयु्न महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति 

10  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को ्दफा २९ क को उप्दफा (१) 
11 पवू्नपा्द ्३ 
12  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को ्दफा २९ ङ को उप्दफा (१)  
13  ऐ.ऐ.को ्दफा २९ ङ को उप्दफा (२)  
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सरकाररी वकीलको तजममवेाररी हुनछ । नेपाल सरकार वा्दरी वा प्रतिवा्दरी भई ्दा्र भएका मयुद्ा मातमलामा नेपाल 
सरकारको िफ्न बाट प्रतिरषिा गनने महान्ा्ात्धवतिाको अत्धकार हुनेछ ।14  महान्ा्ात्धवतिाले आफनो काम, 
कि्नव् र अत्धकार िोतकएको शि्नको अ्धरीनमा रहरी प्र्ोग र पालना गनने गररी मािहिका सरकाररी वकीललाई 
प्रत्ा्ोजन गन्न सकनेछ ।15 संतव्धानको व्वसथा अनिग्नि महान्ा्ात्धवतिा वा तनजबाट अत्धकारप्राति सरकाररी 
वकीलले ्ो तजममवेाररी वहन गनयु्न प्द्नछ । 

4= 4= गनषकर्

समवि ्२०५२ साल फागयुन १ गिे्दतेख २०६३ साल मतंसर ५ गिेसमम राज् पषि र ितकालरीन नेपाल कम्युतनष्ट 
पाटटी (माओवा्दरी) बरीच भएको सशस्त्र द्वनद्वका रिममा द्वनद्वरि पषिबाट भएका मानव अत्धकारको उललंघन 
र मानव अत्धकारको गमभरीर उललंघनका घटनाको छानतवन गररी िातक्न क तनषकष्नमा पयुर्ाउने कयु रालाई नेपालमा 
संरिमणकालरीन न्ा् प्रतरि्ाको रूपमा काननूले तन्धा्नरण गरेको छ । बेपत्ा पाररएका व्ततिको छानतबन, सत् 
तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ ले ्स प्रतरि्ाको तन्धा्नरण गरेको छ । ्स प्रतरि्ामा ्ो ऐनले तन्धा्नरण 
गरेको सरकाररी वकीलको भतूमका र तजममवेाररी िथा त्ससँगै आवधि भएर आउने भतूमका र तजममवेाररी संवे्दनशरील 
र महतवपणू्न रहकेो छ । संरिमणकालरीन न्ा्का तसधिानि र मान्िाको मम्न र भावना अनयुरूप उति प्रतरि्ामा सरकाररी 
वकीलले वहन गनयु्नपनने भतूमका र तजममवेाररीलाई उचच व्ावसात्किा प्र्दश्नन गररी वहन गन्न समबतन्धि सबैको ध्ान 
गएमा िि ्समबन्धमा काननूले गरेको व्वसथाले मिू्न रूप तलने कयु रामा तवश्वास गन्न सतकनछ । 

14  नेपालको संतव्धानको ्धारा १५८ को उप्धारा (६) को खणड (क)   
15  ऐ.ऐ.को ्धारा १५८ को उप्धारा (७)
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पाराश्वर ढंुगाना

सकं्रमणक्लीन न्य््यको सनदभ्म् बेपत्् प्ररएक् व्यगतिको 
छ्नगबन, सत्य गनरूपण तथ् मेलगमल्प आ्योि ऐनको तेस्ो 

सशंोिन र तत ्पश््त ्आ्योिहरूको भूगमक्

सारांश

सशस्त्र द्वन्द्व्ो क्रममा द्वन्द्वरत पक्षहरूबार् द्वन्द्व्ो सम्यमा भए्ो ज्यादती र मान्व अखि्ार्ो उललंघनलाई समबोिन 
गनने र समाजमा मलेखमलाप गरी खदगो शाखन्त सथापना गनने पद्धखतलाई संक्रमण्ालीन न््या्य भखनन्छ ।  ्यस अन्तगकित 
द्वन्द्व्ालीन सम्यमा घरे््ा मान्व अखि्ार उललंघन्ा घर्ना्ो सत्य्ो िोजी, पीख्डत र पी्ड््ो पखहचान, 
पीख्डत्ो उद्धार, राहत र पररपरूण, पी्ड्द्वारा पीख्डत्ो पी्डा्ो बोि, मलेखमलाप र पनुः सामाखज्रण,  क्षमादान, 
गमभीर मान्व अखि्ार उललंघनमा पी्ड् उपर अखभ्योजन आखद उपा्यद्वारा खदगो शाखन्त ्ा्यम गनने ्ा्यकि पछकिन ् । 
नेपाल्ो ख्वगत्ो सशस्त्र द्वन्द पश्ात ्संक्रमण्ालीन न््या्यलाई रंु्गोमा परु्याउन अ् ैसख्ए्ो छैन । संक्रमण्ालीन 
न््या्य समबन्िी ऐनमा हालै भए्ो संशोिनले संक्रमण्ालीन न््या्य समबन्िी आ्योगहरू्ो पनुःगठन गनने र चार ्वरने 
्ा्याकि्वखि खभत्र नै संक्रमण्ालीन न््या्य र शाखन्त प्र त्ृ ्या्ा समपणूकि ्ा्यकिहरू समपन्न गनुकिपनने गरी आ्वश्य् व्य्वसथा 
गरे्ो छ । ्यस संशोिनले मलूतः सशस्त्र द्वन्द्व्ो क्रममा भए्ो मान्व अखि्ार्ो उललंघनलाई “मान्व अखि्ार्ो 
उललंघन” र “मान्व अखि्ार्ो गमभीर उललंघन” गरी दईु ्वगकिमा बगटी्रण गरी मान्व अखि्ार्ो गमभीर उललंघन्ा 
घर्नामा क्षमादान नहुने, आ्योगले उजरुी छानखबन गदाकि अन््य खन्ा्यसँग ख्व्वरण माग गनने अखि्ार हुने, अखभ्योजन 
गदाकि जबरजसती ्रणी र गमभीर ्यझौनजन््य खहसंा बाहे् ्ा मान्व अखि्ार्ो उललंघन्ा घर्नामा प्रचखलत ्ाननूले हुने 
सजा्यमा पचचीस प्रखतशत सजा्य माग दा्वी खलन सख्ने, ्यस समबन्िी मदु्ा हनेकि ख्वशरे अदालत गठन गररने लगा्यत्ा 
व्य्वसथा गरे्ो छ । ्यस संशोिनले ती आ्योगहरू्ो भखूम्ा र खजमम्ेवारीलाई थप सपष्ट र गहन तलु्याए्ो छ ।

1= 1= सकं्रमणक्ल

कयु नै कयु राको एक सथानबाट अकवो सथानमा वा एक वसियुबाट अकवो वसियुमा सनने का ््न सङ्रिमण हो । कयु नै 
शासन, तसथति, तन्म आत्द त्दगो भई नसकेको अव्वतसथि वा अतसथर सम्, संरिमणको अवत्धलाई 
संरिमणकाल भतननछ ।1 हरेक तवष्मा संरिमणकाल हुन सकछ । राज् व्वसथाको सन्दभ्नमा शासन 
प्रणालरीमा पररवि्नन भएको अवसथामा सातवकको शासन प्रणालरी समाति गरेको िर न्ाँ शासन प्रणालरी 
पूण्न रूपले सथापना र संसथागि भइनसकेको अवसथालाई संरिमणकाल भनने गररनछ । ्सिो अवसथामा 
एकािफ्न  सातवकको शासन प्रणालरीका अवशषेहरू बाँकी नै रहकेा हुनछन ् भने अकवो िफ्न  तवगिको सशस्त्र 
द्वनद्वकालरीन अवसथाका घटनाहरूले समाजमा उथलपयुथल ल्ाएको अवसथाको  व्वसथापन गनयु्नपनने हुनछ । 

1    प्रज्ञा नेपालरी बहृि ्शब्दकोष, २०७९, नेपाल प्रज्ञा प्रतिष्ान, कमला्दरी काठमाडौं ।
सतचव, सत् तनरूपण िथा मलेतमलाप आ्ोग ।
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संरिमणकालरीन न्ा्लाई टयुङ् गोमा पयुर्ाई समाजमा न्ा्, मलेतमलाप र त्दगो शातनि सथापना गनने त्दशामा राज् 
अग्सर भइरहकेो हुनछ ।  नेपालमा ्दश वषने सशस्त्र द्वनद्वको शातनिपणू्न व्वसथापन गररए िापतन संरिमणकालरीन 
न्ा्लाई टयुङ् गोमा पयुर्ाउन नसतकएको हु्ँदा त्स दृतष्टकोणबाट संरिमणकाल नै रहकेो छ भनन सतकनछ ।

2= 2= सकं्रमणक्लीन न्य््य

कयु नै ्दशेको शासन प्रणालरीमा पररवि्नन भए पतछ पतहलाको शासन प्रणालरी पररवि्ननका लातग भएको द्वनद्वको रिममा 
द्वनद्वरि पषिहरूबाट द्वनद्वको सम्मा भएको ज्ा्दिरी र मानव अत्धकारको उललंघनलाई समबो्धन गनने र समाजमा 
मलेतमलाप गररी त्दगो शातनि सथापना गनने पद्तिलाई संरिमणकालरीन न्ा् भतननछ । ्ो परमपरागि फौज्दाररी न्ा् 
प्रणालरी भन्दा तभनन हुनछ । ्स पद्तिमा द्वनद्वका परीतडिका पररपरूण, षितिपतूि्न र पयुनःसथापनना जसिा अत्धकारहरू 
सथापना गनने गररनछ । शासन प्रणालरी पररवि्नन भएमा पररवि्ननलाई आतमसाि गररी न्ाँ शासन प्रणालरी प्रति तवश्वास 
जगाउन, द्वनद्व कालका ज्ा्दिरी र मानव अत्धकारको उललंघनलाई ्थोतचि समबो्धन गररी समाजमा सथात्तव र 
मलेतमलाप का्म गन्न, त्दगो शातनि का्म गररी लोकिानत्लाई संसथागि गन्न संरिमणकालरीन न्ा् अत्ावश्क 
हुनछ ।

संरिमणकालरीन न्ा्को उद्शे् ्दणडहरीनिाको अनत् गररी काननूरी राज्द्वारा लोकिातनत्क शासन प्रणालरी सथातपि 
गनयु्न हो । तवगिको मानव अत्धकार उललंघन र ज्ा्दिरीका घटनाको छानतवन गररी सत् िथ् पत्ा लगाउने र पयुनः 
त्सिो का ््न हुन नत्दने, मानव अत्धकार उललंघनकिा्नको पतहचान गररी तजममवेार बनाउन परीडकलाई ्दणड त्दने, 
परीतडिलाई पररपरूण र राहि त्दई न्ा् प्र्दान गनयु्न र समाजमा मलेतमलापको वािावरण ि्ार गररी त्दगो शातनि का्म 
गनयु्न संरिमणकालरीन न्ा्को अतभष्ट हो ।

सकं्रमणक्लीन न्य््यम् मूलतषः देह््यक् क्््यहरू सम्वेश हुनछन:्-2

1. सशस्त्र द्वनद्वको अवत्धमा घटेका मानव अत्धकार उललंघन र ज्ा्दिरीका घटनाका समबन्धमा िथ् र प्रमाणहरूको 
सङ् कलन, पररीषिण, तवशे्षण आत्दका माध्मद्वारा सत्को खोजरी गनने, त्सिा घटनाका परीतडि र परीडकको पतहचान 
गनने,

2. सशस्त्र द्वनद्वको अवत्धमा घटेका मानव अत्धकार उललंघन र ज्ा्दिरीका घटनाका परीतडिलाई ितकाल अनिररम राहि 
प्र्दान गनने,  

3. सशस्त्र द्वनद्वमा बेपत्ा पाररएका व्ततिको अवसथा पतहचान गररी उनरीहरूको उधिार गनने, पयुनसथा्नपनाको आवश्क प्रबन्ध 
गनने,

4. सशस्त्र द्वनद्वको अवत्धमा घटेका मानव अत्धकार उललंघन र ज्ा्दिरीका घटनाका परीतडिलाई पररपरूण र पयुनःसथापन 
गररी समाजमा सममानपवू्नक जरीवन्ापन सयुतनतश्ि गनने,  

5. तवगिको सशस्त्र द्वनद्वकालका कटयुिा र तितििालाई सामान्रीकरण गररी मलेतमलापलाई प्रव्ध्नन गररी समाजमा 
मलेतमलाप, आपसरी स्द ्भाव र त्दगो शातनि सथापना गनने,

6. सशस्त्र द्वनद्वको अवत्धमा घटेका मानव अत्धकार उललंघन र ज्ा्दिरीका घटनाका परीडकहरूको पतहचान गररी 
2  https://www.ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf
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सकं्रमणकालरीन न्या्यको सन्दभ्मा बेपत्ा पाररएका व्यधतिको छानधबन, सत्य धनरूपण तथा मेलधमलाप आ्योग  ऐन...

उनरीहरूलाई कारबाहरी गररी तजममवेार बनाउने,  
7. मानव अत्धकार र त्दगो शातनिको सयुतनतश्ििाका लातग राज्को संरचनागि िथा संसथागि सयु्धार गनने, अत्धकारको 

्दयुरुप्ोग र भ्रष्टाचार रोकने, त्सिा का ््नमा संलगन हुनेहरूलाई साव्नजतनक प्दमा तन्युतति, मनोन्न र बहालरीका लातग 
अ्ोग् मानने,

8. काननूरी शासन र सयुशासनको प्रव्ध्नन ग्ददै लोकिनत्को सयुदृढरीकरणका लातग संसथागि सयु्धार गनने आत्द । 

संरिमणकालरीन न्ा्मा द्वनद्वकालका घटनाहरूको समग् मलू्ाङ् कनद्वारा सत्को अनवेषण (Truth Seeking), 
परीतडिलाई हातनपरूण (Reparation), परीडक उपर अतभ्ोजन (Prosecution), संसथागि सयु्धार (Institutional 
Reform) जसिा प्रकृ्ाहरू अवलमबन गररनछ ।

3= 3= सकं्रमणक्लीन न्य््यको अनतर््गषरि्य अभ्य्स

्दोस्ो तवश्व्युधिको सम्मा ्युधि अपरा्धको कसरूमा कारबाहरी गन्न ‘टोतक्ो तट्बयुनल’ र ‘न्रेूमबग्न तट्बयुनल’ नामक 
असथा्री न्ा्ात्धकरणहरू गठन भएका तथए । ्री न्ा्ात्धकरणहरूको सथापना र अभ्ासबाट नै संरिमणकालरीन 
न्ा्को तसधिानिको अभ्ास सयुरु भएको मातननछ । सन ्१९७० को ्दशक्दतेख ्स तसधिानिको सवरूप र षिेत्हरू 
तवसिार भएका छन ्। सन ्१९७० र ८० को ्दशक्दतेख मानव अत्धकार उललंघनको तवष्लाई फौज्दाररी न्ा् 
अनिग्नि कारबाहरी गनने पधितिको तवकास भएको तथ्ो । सन ्१९७५ मा ग्रीसमा र १९८३ मा अजनेतनटनामा मानव 
अत्धकारको उललंघनका घटनामा कारबाहरी गररएको पाइनछ । सन ् १९९० को ्दशकमा मानव अत्धकार र 
मानवरी् काननूको उललंघनमा परीडकलाई तजममवेार बनाई कारबाहरी गनने र परीतडिलाई पररपरूणसतहि सममानजनक 
जरीवन्ापनको सयुतनतश्ििा गनने र त्दगो शातनि सथापना गनने पहलक्दमरी सवरूप संरिमणकालरीन न्ा्को तवकास 
भएको हो । िि ्पश्ाि ्खासगररी सशस्त्र द्वनद्व भएका ्दशेहरूमा सो द्वनद्वको समातति पश्ाि ्द्वनद्वका अवशषेहरू साम् 
पान्न संरिमणकालरीन न्ा्को अभ्ास गरर्द ैआएको छ । 

4= 4= सत्य गनरूपणक् ल्गि आ्योि प्रण्ली

संरिमणकालरीन न्ा्का तवतभनन आ्ामहरू मध्े सत्को खोजरी एक महत्वपणू्न आ्ाम हो । सशस्त्र द्वनद्वको 
सम्मा भएका ज्ा्दिरी र मानव अत्धकार उललंघनका घटना र त्सिो घटनाबाट परीतडि िथा परीडकको पतहचान गररी 
सत् िथ्को खोजरी गनने उद्शे्ले सत् तनरूपण आ्ोग गठन गनने गररनछ । ्सिो आ्ोगले सशस्त्र द्वनद्वको सम्मा 
भएका ज्ा्दिरी र मानव अत्धकार उललंघनका घटनाको खोजरी गररी परीतडिको परीडाको सयुनयुवाइ गनने, परीतडिलाई 
पररपरूण र पयुनःसथापनको तसफाररस गनने, मानव अत्धकार उललंघनकिा्नलाई सजा्को तसफाररस गनने, षिमा्दान 
त्दनयुपनने व्ततिहरूको पतहचान गररी मलेतमलापको वािावरण ि्ार गनने जसिा का ््न गछ्नन ्। ्दतषिण अतफ्का, तटमोर 
र मोरककोमा ्सिा आ्ोगलाई षिमा्दान प्र्दान गनने, सामयु्दात्क मलेतमलाप गनने र षितिपतूि्न प्र्दान गनने लगा्िका 
अत्धकार प्र्दान गररएको तथ्ो । 

नेपालमा पतन सशस्त्र द्वनद्वको अवत्धमा घटेका मानव अत्धकारको ज्ा्दिरी र उललंघनका घटनाहरूको सत् तनरूपण 
गररी परीतडिलाई पररपरूण तसफाररस गन्न र परीडकलाई जबाफ्दहेरी बनाउन पतहलो पटक तव.सं. २०७१ साल माघ २८ 
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गिे सत् तनरूपण िथा मलेतमलाप आ्ोग र बेपत्ा पाररएका व्ततिको छानतबन आ्ोग गठन भएका तथए । ्दयुबै 
आ्ोगहरू संवि ्२०७९ श्ावण ३१ ्दतेख प्दात्धकाररीतवहरीन अवसथामा रहकेा छन ्। 

5= 5= नेप्लको सशस्त्र द्वनद्व र सकं्रमणक्लीन न्य््य

सशस्त्र द्वनद्व कालमा घटेका मानव अत्धकार उललंघनका घटनाहरू के कसररी भएका तथए ?  प्रत्ेक घटना तवशषेमा 
वासितवकिा के तथ्ो ? प्रत्ेक घटना तवशषेका परीतडि को को तथए ? परीडकहरू को को तथए ? प्रत्ेक घटनाको 
कारण के के तथए ? पत्ा लगाउन अनयुसन्धान गनने र पत्ा लगाउने का ््न नै सत्को अनवेषण हो । सशस्त्र द्वनद्वको 
रिममा घटेका अपरात्धक घटनामा कारबाहरीको तसफाररस गनने वा मलेतमलापको लातग पहल गनने गराउने प्र्ोजनले 
सरोकारवालाहरूको सहमतिमा बनाइने गैरन्ात्क प्रकृतिको सं्नत् वा आ्ोगले गनने कामलाई सत् तनरुपण िथा 
मलेतमलाप भतननछ ।

नेपालमा तव. सं. २०५२ साल्दतेख नेपाल कम्युतनष्ट पाटटी माओवा्दरीले सयुरु गरेको सशस्त्र द्वनद्व तव. सं. २०६३ साल 
मतंसर ५ गिे भएको वहृि ्शातनि समझौिा भए पतछ तवत्धवि ्अनत् भएको तथ्ो । सो ्दश वष्न लामो सशस्त्र द्वनद्वको 
रिममा द्वनद्वरि पषिहरूबाट भएका मानव अत्धकारको ज्ा्दिरी र उललंघनका घटनाहरू समबो्धन गररी समाजमा त्दगो 
शातनि र मेलतमलाप गन्नका लातग नेपालको अनिररम संतव्धान, २०६३ जाररी भई सो संतव्धानले सशस्त्र द्वनद्वको 
रिममा मानव अत्धकारको गमभरीर उललंघन गनने िथा मानविा तवरुधिको अपरा्धमा संलगन व्ततिहरूको बारेमा 
सत् अनवेषण गन्न िथा समाजमा मेलतमलापको वािावरण तनमा्नण गन्न उचचसिररी् सत् तनरूपण िथा मेलतमलाप 
आ्ोग गठन गनने  व्वसथा गरेको तथ्ो ।3 िर सो संतव्धानको का्ा्नवत्धभर ् सिा आ्ोगहरू गठन हुन नसके िापतन 
तव.सं. २०७१ सालमा बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मेलतमलाप आ्ोग ऐन, २०७१ जाररी 
भ्ो । संवि ्२०७२ सालमा संतव्धान सभाबाट नेपालको संतव्धान जाररी भए पतछ संरिमणकालरीन न्ा्को लातग 
्दयुई छयु ट्ा-छयु टै् आ्ोग गठन भएका तथए । तव. सं. २०७९ ्दतेख ्री आ्ोगहरू प्दात्धकाररी तवहरीन रहकेा छन ्। हालै 
मात् उति ऐनमा िेस्ो संशो्धन भई प्दात्धकाररी तन्युतति प्रकृ्ा अतघ बढेकोमा प्दात्धकाररी तन्युततिको पतहलो प्र्ास 
असफल भएको छ ।

6= 6= नेप्लम् सकं्रमणक्लीन न्य््यको सनदभ्म् भएक् व्यवसथ्हरू

1. सवैंि्गनक व्यवसथ्हरू

नेपालको अनिररम संतव्धान, २०६३ मा सशस्त्र द्वनद्वको रिममा बेपत्ा  पाररएका व्ततिहरूको परीतडि पररवारलाई 
राहि उपलब्ध गराउन िथा सशस्त्र द्वनद्वको रिममा मानव अत्धकारको गमभरीर उललंघन गनने िथा मानविा तवरुधिको 
अपरा्धमा संलगन व्ततिहरूको बारेमा सत् अनवेषण गन्न र  समाजमा मलेतमलापको वािावरण तनमा्नण गन्न उचचसिररी् 
सत् तनरुपण िथा मलेतमलाप आ्ोग गठन गनने कयु रा उललेख तथ्ो ।4

3  नेपालको अनिररम संतव्धान, २०६३ को ्धारा ३३ को खणड (थ) र (्द) । 
4  नेपालको अनिररम संतव्धान, २०६३ को ्धारा ३३ को खणड (थ) र (्द) ।
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सकं्रमणकालरीन न्या्यको सन्दभ्मा बेपत्ा पाररएका व्यधतिको छानधबन, सत्य धनरूपण तथा मेलधमलाप आ्योग  ऐन...

नेपालको अनिररम संतव्धान, २०६३ को अकंको रूपमा रहकेो नेपाल सरकार र नेपाल कम्युतनष्ट पाटटी (माओवा्दरी) 
तबच समपनन तवसििृ शातनि समझौिामा सशस्त्र द्वनद्वको रिममा मानव अत्धकारको गमभरीर उललंघन गनने िथा मानविा 
तवरुधिको अपरा्धमा संलगनहरूको बारेमा सत् अनवेषण गन्न र समाजमा मलेतमलापको वािावरण तनमा्नण गन्न आपसरी 
सहमतिबाट उचचसिररी् सत् तनरूपण िथा मलेतमलाप आ्ोगको गठन गररने उललेख भएको तथ्ो ।5

नेपालको संतव्धानको प्रसिावनामा नेपालरी जनिाले पटक-पटक ग्ददै आएका ऐतिहातसक जन आन्दोलन, सशस्त्र 
संघष्न, त्ाग र बतल्दानको गौरवपणू्न इतिहासलाई समरण एवं शहरी्दहरू िथा बेपत्ा र परीतडि नागररकहरूलाई सममान 
ग्ददै  सो संतव्धान जाररी भएको उललेख छ ।6 

नेपालमा अग्गामरी लोकिातनत्क पररवि्ननको लातग भएका सबै जनआन्दोलन, सशस्त्र संघष्न र रिातनिका रिममा 
जरीवन उतसग्न गनने शहरी्दका पररवार, बेपत्ा पाररएका व्ततिका पररवार, लोकिनत्का ्ोधिा, द्वनद्वपरीतडि र तवसथातपि, 
अपाङ् गिा भएका व्तति, घाइिे िथा परीतडिलाई न्ा् एवम ्उतचि सममान सतहि तशषिा, सवासथ्, रोजगाररी, आवास 
र सामातजक सयुरषिामा काननू बमोतजम प्राथतमकिाका साथ अवसर पाउने मौतलक हक हुने व्वसथा गररएको छ ।7 
असहा्, अनाथ, अपांगिा भएका, द्वनद्वपरीतडि, तवसथातपि एवं जोतखममा रहकेा बालबातलकालाई राज्बाट तवशषे 
संरषिण र सयुतव्धा पाउने  हकको व्वसथा गरेको छ ।8

नेपालको संतव्धानमा खास तकतसम र प्रकृतिका मयुद्ाहरूको कारबाहरी र तकनारा गन्न संघरी् कानून बमोतजम अन् 
तवतशष्टरीकृि अ्दालि, न्ात्क तनका् वा न्ा्ात्धकरणको सथापना र गठन गन्न सतकने व्वसथा छ । सो बमोतजम 
सशस्त्र द्वनद्वकालरीन मयुद्ाको तनरूपण गन्न एक छयु टै् तवशेष अ्दालि गठन गन्न सतकनछ ।9 सोहरी व्वसथाबमोतजम 
बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मेलतमलाप आ्ोग अध्ा्देश, २०६९ आएको भए िापतन 
सो अध्ा्देश बमोतजम आ्ोगहरू गठन हुन सकेन । 

2. बेपत्् प्ररएक् व्यगतिको छ्नगबन, सत्य गनरूपण तथ् मेलगमल्प आ्योि ऐन, २०७१

्ो ऐन मयुख्िः ्दहेा्का उद्शे्ले बेपत्ा पाररएका व्ततिको छानतबन आ्ोग िथा सत् तनरूपण िथा मलेतमलाप 
आ्ोगको गठन समबन्धमा आवश्क व्वसथा गन्नका लातग बनेको ्दतेखनछः-

•	 नेपालको अनिररम संतव्धान, २०६३ र तवसििृ शातनि समझौिाको मम्न र भावनालाई आतमसाि ्गररी सशस्त्र द्वनद्वका 
रिममा भएका मानव अत्धकारको गमभरीर उललंघन िथा मानविा तवरुधिको अपरा्ध समबन्धरी घटना र त्सिो घटनामा 
संलगन व्ततिहरूको बारेमा सत् अनवेषण िथा छानतवन गररी वासितवक िथ् जनसमषि ल्ाउन, र

•	 समाजमा मलेतमलाप गराई पारसपररक स्द ्भाव िथा सतहषणयुिाको भावना अतभवतृधि ग्ददै त्दगो शातनि र मलेतमलापको 
वािावरण तनमा्नण गन्न, सो घटनाबाट परीतडि व्ततिलाई पररपरूणको व्वसथा लगा्ि त्सिो घटनासँग समबतन्धि 

5  तवसििृ शातनि समझौिाको ्दफा ५.२.५ ।
6  नेपालको संतव्धानको प्रसिावनाको िेस्ो अनयुचछे्द ्। 
7  नेपालको संतव्धानको ्धारा ४२ को उप्धारा (५) ।
8  नेपालको संतव्धानको ्धारा ३९ को उप्धारा (९) । 
9  नेपालको संतव्धानको ्धारा १५२ को उप्धारा (१) ।
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गमभरीर अपरा्धमा संलगन व्ततिलाई काननूरी कारबाहरीको लातग तसफाररस गन्न ।

्ो ऐनले ्दयुई वटा छयु ट्ा छयु टै् आ्ोगहरू गठन गररी बेपत्ा पाररएका व्ततिको छानतबन गररी सत्  तनरूपण गररी जनसमषि 
ल्ाउने र मानव अत्धकारको उललंघनका परीतडि र परीडकको पतहचान गररी परीतडिलाई राहि,  पयुनसथा्नपना, षितिपतूि्न 
र परीडकलाई काननूरी कारबाहरी गनने, मलेतमलापद्वारा त्दगो शातनि का्म गनने लगा्िका व्वसथा गरेको छ ।

संवि ्२०७१ वैशाख २७ गिे बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ 
जाररी भ्ो । सो ऐनले आ्ोगहरूको का्ा्नवत्ध ्दयुई वष्नको हुने र आवश्क परेमा अकवो एक वष्न का्ा्नवत्ध थप गन्न 
सतकने व्वसथा गरेको छ ।10 सो व्वसथा बमोतजम २०७१ माघ २७ गिे बेपत्ा पाररएका व्ततिको छानतबन आ्ोग 
र सत् तनरूपण िथा मलेतमलाप आ्ोगहरू गठन भए । िरी आ्ोगहरूको का्ा्नवत्धतभत् र थतपएको अवत्धतभत् 
समिे संरिमणकालरीन न्ा् समबन्धरी का ््न परूा हुन सकेन । त्सैले सो ऐनमा ्दोस्ो संशो्धन11 गररी पयुनः ्दोस्ो पटक 
आ्ोगहरू गठन गररएका तथए । ्दोस्ो पटकका आ्ोगहरूको का्ा्नवत्ध सतकए पतछ ऐनको व्वसथा बमोतजम एक 
वष्न म्ा्द थप ग्दा्न पतन संरिमणकालरीन न्ा् समबन्धरी का ््न परूा गन्न नसके पतछ ऐनको बा्धा अड्काउ फयु काउने 
व्वसथा बमोतजम12 आ्ोगको का्ा्नवत्ध थप गरर्द ैआएको छ । ्सररी आ्ोगहरूको का्ा्नवत्ध २०७९ असार 
मसानिसमम रहकेो छ । 

्सै वष्न बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ मा २०८१।५।१३ 
मा िेस्ो संशो्धन गररएको छ । सो संशो्धनले व्वसथा गरे बमोतजम आ्ोग गठनका लातग तसफाररस सतमति गठन 
भई सो सतमतिले आ्ोगका प्दात्धकाररी तन्युततिका लातग नाम तसफाररस गन्न नसकेको हु्ँदा हालसमम आ्ोगहरू 
प्दात्धकाररी तवहरीन अवसथामा नै रहकेा छन ्।

सो ऐनमा भएको िेस्ो संशो्धनले सववोचच अ्दालिले आ्दशे गरे बमोतजम गमभरीर मानव अत्धकारको उललंघनका 
घटनाहरूका परीडकलाई माफी नत्दई छानतबनद्वारा ्दोषरी ्दतेखएमा अतभ्ोजन गनयु्नपनने व्वसथा समिे गरेको छ ।

7= 7= बेपत्् प्ररएक् व्यगतिको छ्नगबन, सत्य गनरूपण तथ् मेलगमल्प आ्योि ऐन, २०७१ को तेस्ो 
सशंोिनले िरेको मुख्य व्यवसथ्हरू

1. पद्गिक्रीको पद्वगि र आ्योिको क््य््वगि पुनषः गनि््रण

बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ मा भएको िेस्ो संशो्धनले 
आ्ोगका प्दात्धकाररीको प्दावत्ध तन्युतति भएको तमतिले चार वष्नको हुने र आ्ोगको का्ा्नवत्ध पतन प्दात्धकाररीको 
तन्युततिको तमतिले चार वष्नको हुने व्वसथा गरेको छ । त्सैगररी ्स संशो्धनले आ्ोगका प्दात्धकाररीको तन्युततिको 

10  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को ्दफा ३८ ।
11 ऐ. ऐनको ्दफा ३८ मा उप्दफा (३) थप गररी आ्ोगका प्दात्धकाररीको प्दावत्ध सतकए िापतन आ्ोगको का्ा्नवत्ध समाति भएको नमातनने व्वसथा 

गररएको तथ्ो । 
12  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को संशोत्धि ्दफा ४२ ।
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तसफाररस समबन्धरी सतमतिले ्दहेा्को प्रकृ्ा अवलमबन गररी आ्ोगका प्दात्धकाररीको तसफाररस गनयु्नपनने व्वसथा 
गरेको छः13

•	 आ्ोगमा तन्युततिको लातग  ्ोग् व्ततिको संतषिति सचूरी ि्ार गररी साव्नजतनक प्रतितरि्ाको लातग प्रकाशन गनने,

•	 संतषिति सचूरीमा परेका व्ततिहरूको पषृ्भतूम र तनजको समबन्धमा प्राति भएको प्रतितरि्ा समिेको आ्धारमा उप्युति 
व्ततिलाई तन्युततिका लातग तसफाररस गनने,

•	 छनौट समबन्धरी अन् का ््नतवत्ध सतमति आफैले तन्धा्नरण गनने ।

सो सतमति गठन भएको ्दयुई मतहना तभत् अध्षि र स्दस्को नाम तसफाररस गररी सकनयु पनने व्वसथा समिे ्स 
संशो्धनद्वारा थप गररएको छ ।

आ्ोगको का्ा्नवत्ध तभत् शातनि प्रकृ्ाको काम समपनन हुन नसकेमा नेपाल सरकारले का ््न प्रगतिको आ्धारमा 
काम समपनन गन्न लागने सम्को आकँलन गररी प्दात्धकाररीहरूको प्दावत्ध र आ्ोगको का्ा्नवत्ध थप गन्न सकने 
व्वसथा गरेको छ । त्सैगररी सो चार वषने का ््नवत्ध समाति हुनयु अगावै आ्ोगले शातनि प्रकृ्ाको काम समपनन भएको 
घोषणा गरेमा सोहरी तमति्दतेख प्दात्धकाररीको प्दावत्ध र आ्ोगको का्ा्नवत्ध समाति भएको मातनने व्वसथा समिे 
्ो संशो्धनले गरेको छ ।14 

2. म्नव अगिक्रको उललंघनको विगीकरण

्स संशो्धनले सशस्त्र द्वनद्वको रिममा भएको मानव अत्धकारको उललंघनलाई “मानव अत्धकारको उललंघन” र 
“मानव अत्धकारको गमभरीर उललंघन” गररी ्दयुई वग्नमा तवभाजन गरेको ्दतेखनछ । केहरी गमभरीर र जघन् प्रकृतिका 
अपरा्धहरूलाई “मानव अत्धकारको गमभरीर उललंघन” अनिग्नि राखकेो छ । “मानव अत्धकारको उललंघन” र 
“मानव अत्धकारको गमभरीर उललंघन” हुने का ््नहरू ्दहेा् बमोतजम पररभातषि गररएको छः-   

•	 म्नव अगिक्रको उललंघन  

्स संशो्धनले सशस्त्र द्वनद्वको रिममा तनःशस्त्र व्तति वा जनसमयु्दा् तवरुधि लतषिि गररी वा ्ोजनावधि रूपमा सशस्त्र 
द्वनद्वका पषिबाट मानव अत्धकारको गमभरीर उललंघन बाहकेका प्रचतलि नेपाल काननू, अनिरा्नतषट्् मानव अत्धकार 
वा मानवरी् काननू तवपररीि गररएको जयुनसयुकै का ््नलाई मानव अत्धकारको उललंघनमा समावेश गरेको छ ।15

•	 म्नव अगिक्रको िमभीर उललंघन

सशस्त्र द्वनद्वको रिममा द्वनद्वरि पषिले गरेको जबज्नसिरी करणरी वा गमभरीर ्ौनजन् तहसंा, तनःशस्त्र व्तति वा जनसमयु्दा् 
तवरुधि लतष््ि गररी वा ्ोजनाबधि रूपमा सशस्त्र द्वनद्वका पषिबाट तन्िपवू्नक वा सवेचछाचाररी रूपमा गररएको हत्ा 

13  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को ्दफा ६ को उप्दफा (५),(६) र (७) । 
14  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग (िेस्ो) संशो्धन ऐन, २०८१  द्वारा संशोत्धि  ्दफा ६ को उप्दफा (२) र 

्दफा ३८ को उप्दफा (२) ।
15  ऐ. ले मलू ऐनको ्दफा २ को खणड (ञ) को सट्ा न्ाँ खणड (ञ) राखरी संशो्धन गरेको छ ।
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(आतब्नट्ररी तकतलंग), व्तति बेपत्ा पानने का ््न र अमानवरी् वा रूिर ्ािनालाई “मानव अत्धकारको गमभरीर उललंघन” 
तभत् राखकेो ्दतेखनछ ।16

साथै सो संशो्धनले  सशस्त्र  द्वनद्वको रिममा सशस्त्र द्वनद्वका पषिबाट बेपत्ा पाररी फेला नपरेको व्ततिलाई नै “व्तति 
बेपत्ा पानने का ््न” भनरी सपष्टरीकरण गररी पररभाषा गरेको ्दतेखनछ । ्स पररभाषाले सशस्त्र द्वनद्वका पषिबाट बेपत्ा पाररी 
फेला नपरेको व्ततिलाई नै व्तति बेपत्ा  पानने का ््न मानेको ्दतेखनछ । ् स पररभाषा अनयुसार जो परीतडि व्तति हो ऊ नै 
बेपत्ा पानने का ््न हुन गएको छ। ् ो पररभाषा तबलकयु ल असङ् गि छ, अनथ्न छ । ऐनको का्ा्ननव्नमा नै ् स पररभाषाले 
समस्ा पानने ्दतेखनछ । ्सलाई पयुनः संशो्धन गनयु्नपनने हुनछ । मलू ऐनको पररभाषा नै ठरीक रहकेो तथ्ो । मलू ऐनको 
्दफा सो पररभाषालाई तवत्ध तनमा्नत्री संसथा संस्दले् तकन हटा्ो र सोको सट्ा तकन ्सिो अथ्न नलागने र परीतडिलाई नै 
कसरूजन् का ््न माननयु पनने पररभाषा रातख्ो ? तवचारणरी् छ । जे भए पतन ्समा गमभरीर त्युतट भएको हु्ँदा पयुनः ितकाल 
्ो तवष् संशो्धन गनयु्नपनने ्दतेखनछ । अन्था आ्ोगको काम कारबाहरीमा अवरो्ध सजृना हुन सकने ्दतेखनछ ।

3. सशस्त्र द्वनद्वक् क्रमम् भएक् भएक् घटन्म् उजुर गदने म्य्द थप

्स संशो्धनले ्स अतघ उजयुररी त्दन नसकेका ्दहेा्का अवसथाका घटनामा उजयुररी त्दन सतकने गररी िरीन मतहनाको 
म्ा्द त्दई उजयुररी माग गनने व्वसथा गरेको छः-

•	 जबरजसिरी करणरी वा गमभरीर ्ौनजन् तहसंामा िरीन मतहना तभत् उजयुररी त्दन सतकने

्स संशो्धनले मानव अत्धकारको गमभरीर उललंघन समबन्धरी घटनाको छानतबन गनने प्र्ोजनको लातग समबतन्धि 
आ्ोगले सशस्त्र द्वनद्वको रिममा जबरजसिरी करणरी वा गमभरीर ्ौनजन् तहसंामा परेका परीतडि वा तनजको िफ्न बाट 
उजयुररी त्दन छयु ट भएको भए आ्ोगमा उजयुररी त्दन एक पटकको लातग िरीन मतहनाको म्ा्द त्दई साव्नजतनक सचूना 
प्रकाशन गररी उजयुररी माग गनने र सो बमोतजम उजयुररी त्दन सतकने व्वसथा गरेको छ ।17

•	 काबयु बातहरको पररतसथति पररी ्स अतघ उजयुररी त्दन छयु ट भएकोमा उजयुररी त्दन सतकने 

आ्ोगले ्स अतघ उजयुररी माग गरेको अवत्ध तभत् काबयु बातहरको पररतसथति पररी उजयुररी त्दन नपाएको परीतडिले 
त्सिो उजयुररी त्दन नसकेको आ्धार र कारण खोलरी प्दात्धकाररी तन्युतति भएको िरीन मतहनातभत् समबतन्धि आ्ोग 
समषि उजयुररी त्दन सकने र आ्धार र  कारण मनातसव ्दतेखएमा आ्ोगले उजयुररी उपर छानतवन गन्न सकने व्वसथा ्ो 
संशो्धनले गरेको छ ।

4. आ्योिले उजुरी छ्नगबन िद्् अन्य गनक््यसिँ गववरण म्ि िनदे अगिक्र थप 

रातषट्् मानव अत्धकार आ्ोग वा रातषट्् मतहला आ्ोग लगा्ि अन् तनका्मा सशस्त्र द्वनद्वको रिममा भएको 
मानव अत्धकारको उललंघन वा मानव अत्धकारको गमभरीर उललंघनको उजयुररी तवचारा्धरीन रहकेो कयु रा परीतडिको 
तनवे्दन वा अन् कयु नै स्ोिबाट आ्ोगलाई जानकाररी भएमा समबतन्धि आ्ोगले छानतवन प्र्ोजनका लातग 

16  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग (िेस्ो संशो्धन) ऐन, २०८१ ऐ. ले मलू ऐनको ्दफा २ को खणड (ञ) पतछ 
न्ाँ खणड (ञ१) थप गररी मानव अत्धकारको गमभरीर उललङ् घनको पररभाषा गरेको छ ।

17  ऐ. ले संशो्धन गरेको ्दफा १३ को उप्दफा (६क) र (६ख) ।
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त्सिो उजयुररी र सोसँग समबतन्धि तववरण माग गन्न सकने अत्धकार ्स संशो्धनले संरिमणकालरीन न्ा् समबन्धरी 
आ्ोगहरूलाई त्दएको छ । त्सररी माग गरेको तववरण समबतन्धि तनका्ले आ्ोगलाई पठाउनयु पनने बाध्ातमक 
व्वसथा पतन गररएको छ ।

5. आ्योिले तललो तहम् क््य््ल्य व् स्ंयनत् सथ्पन् िन्, स्मुद्ग्यक पररपूरणक् क्््यक्रम सञि्लन 
िन् र सहक्््य िन् सकने व्यवसथ्

परीतडि समषि आ्ोगको प्रभावकाररी पहुचँका लातग आ्ोगले आवश्किाअनयुसार प्र्दशे र तजलला वा सथानरी् 
िहमा का्ा्नल् वा सं्नत् सथापना गन्न सकने व्वसथा गररएको छ । आ्ोगले परीतडि र आतश्ि स्दस् समेिलाई 
लतषिि गररी पररपरूणका का ््नरिम सञचालन गन्न सकने व्वसथा पतन ्स संशो्धनले गरेको छ । त्सैगररी आ्ोगले 
पररपरूण उपलब्ध गराउँ्दा आवश्किा अनयुसार प्र्दशे सरकार, सथानरी् िह, सामयु्दात्क संसथा, परीतडिले गठन गरेका 
संघ संसथा िथा तनजरी षिेत्सँग समिे सहका ््न गन्न सकने अत्धकार ्ो संशो्धनले आ्ोगलाई त्दएको छ ।

6. म्नव अगिक्रको िमभीर उललंघनम् मेलगमल्प हुन नसकने, मेलगमल्पक् ल्गि पीगडतको सवतनत् 
सहमगत आवश्यक हुने र जुनसकैु िरणम् रहेको उजुरीम् मेलगमल्प हुन सकने

ऐनको सातवक व्वसथामा परीडक र परीतडिका बरीच मलेतमलाप हु्ँदा परीतडिको सविनत् सहमति हुनयु आवश्क हुने 
कयु रा उललेख तथएन । ्स संशो्धनले मानव अत्धकारको गमभरीर उललंघनमा मलेतमलाप हुननसकने र सोबाहकेका 
मानव अत्धकारको उललंघनका घटनामा परीतडिको सविनत् सहमतिमा आ्ोगले उजयुररी जयुनसयुकै चरणको कारबाहरीमा 
रहकेो भए पतन मलेतमलाप गराउन सकने व्वसथा गरेको छ । त्सैगररी मानव अत्धकारको गमभरीर उललंघनका घटनामा 
मलेतमलाप हुन नसकने व्वसथा गररएको छ ।18 

7. पीगडतको पररपूरणको अगिक्रको सगुनगश्तत् समबनिी व्यवसथ् थप 

्स संशो्धनले परीतडिलाई पररपरूणको अत्धकार सयुतनतश्ि गरेको छ । परीडकको पतहचान नभएको, परीतडि र परीडक 
बरीच मलेतमलाप भएको वा नभएको, परीडकलाई षिमा्दान त्दन वा मयुद्ा चलाउन तसफाररस भएको वा नभएको जयुनसयुकै 
अवसथा भए िापतन परीतडिको पररपरूण प्राति गनने अत्धकारमा कयु नै असर नपनने सयुतनतश्ि हुने व्वसथा ्स संशो्धनले 
गरेको छ ।19 

त्सैगररी सशस्त्र द्वनद्वको रिममा कयु नै घटनामा पररी मतृ्यु भएका, घाइिे वा अपाङ् गिा भएका सयुरषिाकमटी वा तनजका 
पररवार, त्सिो घटनामा पररी मतृ्यु भएका, घाइिे वा अपाङ् गिा भएका अन् कयु नै व्तति वा तनजको पररवार वा सशस्त्र 
द्वनद्वको व्वसथापनको रिममा भएको हति्ार र सेना व्वसथापनको अनयुगमन समझौिा, २०६३ बमोतजम ्दिा्न हुन 
नसकेका बतहग्नतमि व्तति, सशस्त्र द्वनद्वको रिममा तवचर््ाइएका बारू्दरी सयुरूङ, रातखएका तवसफोटक प्दाथ्नको 
सो द्वनद्वका बखि वा सो पतछ पतन तवसफोटनमा पररी मतृ्यु भएका, घाइिे वा अपाङ् गिा भएका व्तति वा तनजका 
पररवारका स्दस्ले समिे आवश्क राहि िथा सह्ोग सतहिको पररपरूण पाउने अत्धकार ्स संशो्धनले सयुतनतश्ि 

18  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१ (िेस्ो संशो्धन सतहि)को ्दफा २२ क.।
19  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१ (िेस्ो संशो्धन सतहि)को ्दफा २६ को उप्दफा (२) र (६ख) ।
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गरेको छ । आ्ोगले त्सिा व्ततिको अत्धकारको प्राततिका लातग नेपाल सरकार समषि नरीतिगि तसफाररस गनने 
व्वसथा समिे ्स संशो्धनले गरेको छ । परीडकको आतथ्नक तवपननिाको कारणले परीतडिलाई षितिपतूि्न त्दन नसकने 

भएमा नेपाल सरकारले त्दनयु पनने व्वसथा समिे गररएको छ ।20

8. आ्योिको गसफ्ररस गित् नबुझे पीगडतले गवशेर अद्लतम् गनवेदन गदन सकने

आ्ोगले पररपरूणका लातग गरेको तसफाररसमा तचत् नबयुझमेा परीतडिले त्सको आ्धार र कारण खोलरी तवशषे 
अ्दालिमा तनवे्दन त्दन सकने र सो आ्धार र कारण मनातसव ्दतेखएमा तवशषे अ्दालिले उप्युति आ्दशे त्दन सकने 
व्वसथा ्स संशो्धनले गरेको छ ।21

9. बेपत्् प्ररएक् व्यगतिको छ्नगबन, सत्य गनरूपण तथ् मेलगमल्पक् ल्गि कोरको सथ्पन्

बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलापको लातग आ्ोगको छानतवन, राहि,  पररपरूण 
िथा सोसँग समबतन्धि आवश्क अन् का ््नमा खच्न गन्नका लातग काननू, न्ा् िथा संस्दरी् मातमला मनत्ाल्मा 
सतचवाल् रहने गररी एउटा कोष रहने व्वसथा ्स संशो्धनले गरेको छ । सो कोषको सञचालनको लातग नरीतिगि 
माग्न्दश्नन गन्न सो मनत्ाल्को मनत्रीको सं्ोजकतवमा बढरीमा साि स्दस् रहकेो कोष सञचालन तन्दनेशक सतमति 
रहने व्वसथा गरेको छ ।22 

10. मुद्् िल्उने निल्उने गनण््य िनदे हदम्य्द एक वर् हुने र त्यसरी मुद्् िलेकोम् हदम्य्द गभत् द््यर 
भएको म्गनने

आ्ोगले परीडक उपर मयुद्ा चलाउन तसफाररस गरेको एक वष्न तभत् मयुद्ा चलने वा नचलने तनण्न् गररसकनयु पनने 
ह्दम्ा्दको व्वसथा ्स संशो्धनले गरेको छ । सातवकको व्वसथामा त्सिो ह्दम्ा्द रातखएको तथएन । त्सररी 
मयुद्ा चलाइएकोमा त्सिो मयुद्ा प्रचतलि काननूको ह्दम्ा्द तभत् ्दा्र भएको मातनने व्वसथा गररएको छ ।23

11. पचिीस प्रगतशत सज््यको म्ि द्वी गलनसकने व्यवसथ्

जबरजसिरी करणरी र गमभरीर ्ौनजन् तहसंाका घटना बाहकेका मानव अत्धकारको गमभरीर उललंघनका अन् घटना र 
मलेतमलाप हुन नसकेको घटनामा सरकाररी वकीलले परीडक उपर मयुद्ा ्दा्र ग्दा्न ितकाल प्रचतलि काननू बमोतजमको 
सजा्मा पचचरीस प्रतिशिको सजा्को माग ्दाबरी तलन सकने व्वसथा ्स संशो्धनले गरेको छ ।24

20  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१ (िेस्ो संशो्धन सतहि) को ्दफा २५ क.।
21  ऐ. को ्दफा २९ ग.।
22  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१ को िेस्ो संशो्धनले संशो्धन गरेको को ्दफा २३ क.। 
23  ऐ. को ्दफा २८ को उप्दफा (५) ।
24  ऐ. को ्दफा २८ को उप्दफा (६) ।



4949

सकं्रमणकालरीन न्या्यको सन्दभ्मा बेपत्ा पाररएका व्यधतिको छानधबन, सत्य धनरूपण तथा मेलधमलाप आ्योग  ऐन...

12. सवतषः गनलमबन भएको म्गनने व्यवसथ्

साव्नजतनक प्द ्धारण गरेको व्तति उपर मानव अत्धकारको गमभरीर उललंघनमा मयुद्ा ्दा्र भई थयुनामा वा न्ात्क 
तहरासिमा रहमेा त्सिो अवत्धभर तनज आफनो प्दबाट सविः तनलमबन भएको मातनने व्वसथा गररएको छ ।25

13. गवशेर अद्लतको िठन समबनिी व्यवसथ्

सशस्त्र द्वनद्वको रिममा घटेका घटनाहरूमा आ्ोगको तसफाररसमा सरकाररी वकीलले ्दा्र गनने मयुद्ाको कारबाहरी र 
तकनारा गन्नका लातग नेपाल सरकारले न्ा् पररष्दक्ो तसफाररसमा एक िरीन स्दस्री् तवशषे अ्दालि गठन गनने 
व्वसथा गररएको छ । उचच अ्दालिका न्ा्ा्धरीशहरू मध्ेबाट न्ा् पररष्द ्को तसफाररसमा नेपाल सरकारले 
त्सिो तवशषे अ्दालिका अध्षि र स्दस् िोकने व्वसथा रहकेो छ । त्सिो अ्दालिले मयुद्ाको फैसला ग्दा्न 
अत्धकार षिेत्को प्र्ोग र का ््नतवत्ध तवशषे अ्दालि ऐन, २०५९ बमोतजम अवलमबन गनयु्न पनने र सो अ्दालिलाई 
शयुरु मयुद्ा हनेने अ्दालिलाई भए सरहको अत्धकार हुने व्वसथा रातखएको छ । तजलला र उचच अ्दालिमा तवचारा्धरीन 
सशस्त्र द्वनद्व अवत्धका सोसँग समबतन्धि रहकेा मयुद्ाहरू तवशषे अ्दालिमा सनने व्वसथा ्स संशो्धनद्वारा गररएको 
छ ।26

14. सकं्रमणक्लीन न्य््यक् गसद््नतल्ई ध्य्न गदई सज््य गनि््रण िन्ुपनदे व्यवसथ्

अन् प्रचतलि काननूमा जयुनसयुकै कयु रा लेतखएको भए िापतन तवशषे अ्दालिमा ्दा्र भएको मयुद्ामा सो अ्दालिले 
त्सिो घटना हु्ँदाको पररतसथति, कारण िथा संरिमणकालरीन न्ा्का तसधिानिलाई ध्ान त्दएर तन्धा्नरण गनयु्न पनने र 
सजा् तन्धा्नरण ग्दा्न तवचार गनयु्नपनने अन् कयु राहरू समिे ्स संशो्धनले व्वसथा गरेको छ ।27

15. सववोचि अद्लतको सकं्रमणक्लीन न्य््य समबनिी स्ुंयति इजल्सम् पुनर्वेदन ल्गने व्यवसथ्

तवशषे अ्दालिले गरेको फैसला वा अतनिम आ्दशे उपर पयुनरावे्दन सयुननका लातग सववोचच अ्दालिमा संरिमणकालरीन 
न्ा् समबन्धरी सं्युति इजलास रहने व्वसथा ्स संशो्धनले गरेको छ । तवशषे अ्दालिको फैसला वा अतनिम 
आ्दशेमा तचत् नबयुझमेा त्सिो फैसला वा अतनिम आ्दशे भएको पैतँिस त्दन तभत् सववोचच अ्दालिमा संरिमणकालरीन 
न्ा् समबन्धरी सं्युति इजलासमा पयुनरावे्दन त्दन सकने व्वसथा छ । सो इजलासले पयुनरावे्दनमा सयुनयुवाई ग्दा्न र तनण््न  
ग्दा्न संरिमणकालरीन न्ा्का मान् तसधिानिलाई ध्ान त्दने व्वसथा गरेको छ ।28

16. बेपत्् प्ररएको व्यगतिक् पररव्रको अंशबणड् र समपगत् हसत्नतरण र सगुवि् भुति्नी समबनिी 
व्यवसथ्

संशो्धन प्रारमभ हु्ँदाका बखि बेपत्ा पाररएको व्ततिको तसथति पत्ा नलागेको व्ततिको सगोलको समपतत्मा तनजको 
भाग छयु ट््ाई बाँकी समपतत् बाँकी अतंश्ार बरीच अशंबणडा गन्न सकने व्वसथा ्ो संशो्धनले गरेको छ । त्सिो 

25  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१ को िेस्ो संशो्धनले संशो्धन गरेको को ्दफा २८ को उप्दफा (७) ।
26  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१ (िेस्ो संशो्धन सतहि)को ्दफा २९ क.।
27  ऐ. को ्दफा २९ घ.।
28  ऐ. को ्दफा २९ ङ.।



सत्यको खोजी वर्षः ७, अंकषः १, जेठ २०८२

5050

बेपत्ा व्ततिको बैंक खािामा रहकेो रकम तनजले इचछाईएको व्ततिलाई र इचछाईएको व्तति नभए हकवालालाई 
बैङ् कले भयुतिानरी त्दनयुपनने र त्सिो बेपत्ा व्ततिले सरकाररी तनका्, संसथा वा प्रतिष्ानबाट तनवतृ्भरण, उप्दान 
लगा्िका सेवा सयुतव्धा प्राति गनने रहछे भने त्सिो सेवा सयुतव्धा तनजको हकवालालाई उपलब्ध गराउनयु पनने व्वसथा 
समिे ्स संशो्धनले गरेको छ ।29

17. दोहोरो सज््य नहुने व्यवसथ्

ितकाल प्रचतलि नेपाल काननू बमोतजम गतठि कयु नै अ्दालिबाट सशस्त्र द्वनद्वसँग समबतन्धि घटनामा मयुद्ा ्दा्र भई 
पतहला नै सजा् भईसकेको रहछे भने त्सिो व्तति उपर सोहरी तवष्मा पयुनः मयुद्ा ्दा्र गररी सजा् नगररने सयुतनश्ििा 
्स संशो्धनले गरेको छ ।30

8= 8= सशंोिनम् रहेक् कमजोरी 

बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को िेस्ो संशो्धनले 
संरिमणकालरीन न्ा् टयु ंगोमा पयुर्ाउन महतवपणू्न व्वसथा राखकेो र ्सबाट संरिमणकालरीन न्ा्को टयुङ् गो लगाउन 
्धरैे तवष्मा सहजिा हुने ्दतेखनछ । िर ्ो संशो्धन ग्दा्न केहरी गमभरीर तवष्हरूमा त्युतट हुन गएको छ जसका कारण 
ऐनको का्ा्ननवन्मा कतठनाई उतपनन हुन सकने ्दतेखनछ । त्सिा केहरी त्युतटहरू ्दहेा् बमोतजम रहकेा छन ्:-

•	 तु्गटपूण् पररभ्र्ले ऐन क््य््नव्यनम् कगठन्ई

संशो्धन ऐनले मानव अत्धकारको गमभरीर उललंघन अनिग्नि पनने व्तति वेपत्ा पानने का ््नको पररभाषा नै अनथ्न 
गरेको ्देतखनछ । बेपत्ा पानने का ््न भननाले बेपत्ा पाररएको व्तति (परीतडि) लाई नै समझनयु पछ्न भनने पररभाषाले ि 
परीतडिलाई नै कसूर्दार माननयुपनने जसिो अथ्न त्दनछ । ्स पररभाषाले व्तति बेपत्ा पाननेजसिो गमभरीर मानव अत्धकार 
उललंघनको घटनाको अनयुसन्धान, अतभ्ोजन र फैसला ग्दा्न असहज मात् नभई असंभव नै ्दतेखनछ । ्स तवष्मा 
पयुनः संशो्धन गररी तमलाउनयु पनने ्दतेखनछ ।

•	 पररभ्र् िन्ुपनदे शबदहरूको पररभ्र् छुट््यो

्स संशो्धनले बगटीकरण गरेको मानव अत्धकारको गमभरीर उललंघन अनिग्निको “गमभरीर ्ौनजन् तहसंाका 
घटना” शब्दावलरीको पररभाषा आवश्क हुनछ । कयु न घटना गमभरीर ्ौनजन् तहसंाको हो र कयु न घटना सामान् 
्ौनजन् तहसंाको हो भनरी तन्धा्नरण गन्न समस्ा हुन सकछ । त्सैले ्स शब्दको पररभाषा संशो्धनबाट नभएकोले 
का्ा्ननव्नमा कतठनाई हुन सकछ । 

्ो ऐन अनिग्निको मयुद्ामा कयु नै साव्नजतनक प्द ्धारण गरेको व्तति थयुनामा वा न्ात्क तहरासिमा रहमेा सविः तनलमबन 
हुने व्वसथा संशो्धन ऐनमा गररएको छ ।31 िर “साव्नजतनक प्द ्धारण गरेको व्तति” को हो भननेमा तवतभनन ऐनको 
आ-आफनै प्र्ोजनको लातग सो शब्दावलरीको पररभाषा गरेको ्दतेखनछ । कयु न ऐनको पररभाषा मानने भननेमा तद्वतव्धा 

29  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१  को िेस्ो संशो्धनले थपेको ्दफा ४० क.।
30  ऐ. को ्दफा २९ घ.को उप्दफा (३) ।
31  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१  को िेस्ो संशो्धनद्वारा संशोत्धि ्दफा २९ को उप्दफा (७) । 
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हुनगई ऐन का्ा्ननव्नमा तववा्द आउन सकने ्दतेखनछ । ्स संशो्धन ऐनमा प्र्ोग भएको “साव्नजतनक प्द ्धारण 
गरेको व्तति” शब्दावलरीको पररभाषा ्स संशो्धनबाट हुन जरूररी रहकेोमा त्सिफ्न  तवचार गररएन । 

त्सिै काबयु बातहरको पररतसथति पररी उजयुररी त्दन नपाएको परीतडिले आ्धार र कारण खोलरी आ्ोगमा िरीन मतहना तभत् 
उजयुररी त्दन सकने व्वसथा ऐनमा गररएकोमा कसिो अवसथालाई “काबयु बातहरको पररतसथति” मानने भनने असपष्टिा 
सजृना हुन सकछ । आ्ोगले परीतडिले उललेख गरेका सबै प्रकारका अवसथालाई “काबयु बातहरको पररतसथति” माननयु 
पनने बाध्ातमक तसथति भई कालपतनक तवष्मा पतन उजयुररी बढ्न सकने समभावना ्दतेखनछ । ्स शब्दावलरीको 
पररभाषाले उति प्राव्धानको का्ा्ननव्नमा सहजिा प्र्दान गन्नमा सह्ोग पयुर्ाउने तथ्ो । 

त्सैगररी मानव अत्धकारको गमभरीर उललंघन बाहकेका घटनामा परीतडिको सविनत् सहमतिमा मात् मलेतमलाप हुन 
सकने भनने व्वसथा ्स संशो्धनले गरेको छ । िर कसिो अवसथालाई “सविनत् सहमति” मानने भननेमा तद्वतव्धा 
उतपनन हुन सकछ । त्सैले “सविनत् सहमति” शब्दको पररभाषा गनयु्न आवश्क छ । मानव बेचतबखन,जबरजसिरी 
करणरी जसिा कसरूमा सामान् काननूमा “सविनत् सहमति” शब्दको पररभाषा गरे जसिै ्हाँ पतन सो शब्दको पररभाषा 
आवश्क छ । पररभाषा नगरर्दा परीतडिको सविनत् सहमति समबन्धमा तववा्द र असहजिा उतपनन हुन सकछ ।

•	 अवगि र्खनुपनदे केही गवर्यम् अवगि र्गखएन 

संरिमणकाल लतमबन गएको र संरिमणकालरीन न्ा् टयुङ् ग्ाउन तढलो भईसकेको तवष् सव्नत् महशयुस गररएकै तवष् 
हो । सरकाररी वकीलले मयुद्ा चलाउने वा नचलाउने समबन्धरी तनण््न  गनने अवत्ध आ्ोगबाट तसफाररस प्राति भएको 
तमतिले एक वष्न रातखएको छ ।32 िर मयुद्ा ्दा्र गनने अवत्ध नै रातखएको छैन । ्सलाई मयुद्ा चलाउने वा नचालउने 
तनण्न् गनने अवत्ध नराखरी मयुद्ा ्दा्र गनने अवत्ध एक वष्न राखेको भए उप्युति हुनथ्ो । ्ो तवष् तन्मावलरीमा 
समबो्धन गन्न छयु टाउनयु हु्ँदनै । अन्था मयुद्ा चलने तनण्न् भए पतछ पतन मयुद्ा लामो सम् थतनकन सकने संभावना 
्दतेखनछ ।

त्सैगररी तवशषे अ्दालिको गठन कति अवत्ध तभत् गनने भनने व्वसथा रातखएको छैन । सरकाररी वकीलबाट मयुद्ा 
चलाउने तनण््न  भए पतन तवशषे अ्दालि गठन नभएमा त्सिा मयुद्ाहरू त्तत्कै थतनकन सकने समभावना ्दतेखनछ ।

18. क्नून मस्ययौद्क् दृगटिले असपटि र तु्गटपूण् लेख्ई

्स संशो्धनमा कतिप् तवष्हरू असपष्ट लेतखएको छ भने कतिप् तवष्हरू मस्ौ्दाको दृतष्टकोणले त्युतटपणू्न रहकेो 
्दतेखनछ । ठाउँ ठाउँमा ्ो ्दफा प्रारमभ भए पतछ भनने शब्दावलरी प्र्ोग भएको छ । ्सबाट संशो्धन ऐनका तवतभनन 
्दफाहरू तवतभनन तमतिमा प्रारमभ हुने रहछेन ्भनने अथ्न लागछ । िर त्सो नभई ्दफा १ को उप्दफा (२)  मा ्ो ऐन 
ियुरूनि प्रारमभ हुनेछ भनने वाक्ांश लेतखएको हु्ँदा ्ो ्दफा प्रारमभ भए पतछ भनने वाक्ांश बो्धगम् र सपष्ट छैन । 

त्सैगररी मलू ऐनको ्दफा १३ मा संशो्धन गररी थप गरेको उप्दफा (६क) मा “आ्ोगले” भनने शब्द अनावश्क 
्दोहोर्ाएर लेखाईलाई असपष्ट र भद्ा बनाइएको छ र पठन्ोग् छैन । सोहरी ्दफामा उप्दफा (६क) थप गररी 

32  बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप ऐन, २०७१  को िेस्ो संशो्धनद्वारा संशोत्धि ्दफा २९ को उप्दफा (३) । 
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“्स ऐन अनिग्नि बनेको तन्मावलरीमा जयुनसयुकै कयु रा लेतखएको भए िापतन” भनने वाक्ांश लेतखएको छ । 
व्ाकरणका तन्मले सरल कारकमा “्स ऐन अनिग्नि” नभई “्ो ऐन अनिग्नि” हुनयुपथ्वो । ति ््नक कारकमा 
मात् किा्नको रूप पररवि्नन हुनछ । संशो्धन ऐनमा “्स ऐन” भनने शब्दावलरीले मूल ऐनलाई नजनाई संशो्धन 
ऐनलाई नै जनाउने हुनाले संशो्धन ऐन भन्दा अगातड नै सो संशो्धन ऐन अनिग्नि तन्मावलरी बनाएको भनने 
असपष्ट र नतमलने अथ्न तनसकनछ । ऐन संशो्धन भए पतछ तन्मावलरी बनछ भनने तसधिानिको तवपररीि रातखएको 
्ो व्वसथा मस्ौ्दाका तन्मले त्युतटपूण्न मात् होइन, सन्देहातमक समेि छ ।  

“्स ऐन अनिग्नि बनेको तन्मावलरीमा जयुनसयुकै कयु रा लेतखएको भए िापतन” भननाले मलू ऐन अनिग्नि बनेको 
तन्मावलरीलाई जनाउँ्दनै । तकनभने संशो्धन ऐनभर मलू ऐनलाई मलू ऐन नै भतननछ । अब तन्मावलरी अनयुसार ऐन 
तमलाउनयु पनने भनने उलटो अथ्न तनसकने ्दतेखनछ । सोहरी उप्दफामा उप्दफा (६) बमोतजम छानतबन गनने भतनएको छ । 
उप्दफा (६) मा छानतबनको प्रकृ्ा वा िररका लेतखएको नभई छानतबनका आ्धारहरू मात् उललेख छ । उप्दफा (६) 
का आ्धारमा छानतवन गननेछ लेखनयु पथ्वो । आ्ोगले सो तवष् अनयुमान गरेर का्ा्ननव्न गनयु्नपनने ्दतेख्ो । अनयुमानले 
का्ा्ननव्न ग्दा्न तववा्द उतपनन हुने मात् नभई गलि अथ्न लागन सकछ ।

मलू ऐनको ्दफा ७ को उप्दफा (१) को खणड (ग) मा संशो्धन ग्दा्न “... नेपाल सरकारले हटाएमा” हुनयुपननेमा “... 
नेपाल सरकारले हटेमा” हुने गररी संशो्धन गररएको मस्ौ्दा दृतष्टले त्युतटपणू्न र असपष्ट ्दतेखनछ । त्सैगररी व्ाकरणातमक 
अशयुतधिहरू संशो्धन ऐनभर ्धरैे नै रहकेा छन ्। शब्द प्र्ोगमा पतन एकरूपिा छैन । कयु नै सथानमा मान्व अखि्ार्ो 
उललंघन ि किै मान्व अखि्ार उललंघन लेतखएको छ ।

•	 केही व्यवसथ्हरू अझै असपटि

आ्ोगको अध्षि र स्दस्को छनौटका लातग ्दफा ३ को उप्दफा (३) बमोतजम गठन हुने तसफाररस सतमतिले 
सतमति गठन भएको ्दयुई मतहना तभत् तसफाररस गररी सकनयु पनने व्वसथा संशो्धनले थपेको उप्दफा (७) मा गररएको 
छ  । िर सो अवत्धतभत् तसफाररस गन्न नसकेमा वा नगरेमा के हुने ?  असपष्ट छ । त्सिो अवसथामा पयुनः अकवो 
तसफाररस सतमति गठन गन्न तमलने वा नतमलने भनने समबन्धमा र त्सररी आ्ोगका प्दात्धकाररी तसफाररस नगनने 
सतमतिका प्दात्धकाररीलाई तजममवेार बनाउने सपष्ट व्वसथा रातखनयु पथ्वो । त्सिो सपष्ट व्वसथा नहु्ँदा अन्ोल 
सजृना हुन सकछ ।

त्सैगररी परीडकलाई प्रचतलि काननू बमोतजम हुने सजा्को पचचरीस प्रतिशि माग ्दावरी तलन सकने व्वसथा असपष्ट 
छ । कसिो कसिो अवसथामा त्सिो माग ्दावरी तलन सकने हो, िरी अवसथाहरू ऐनमा नै सपष्ट हुनयु पथ्वो । सो माग्दावरी 
तलँ्दा घटनाको पररतसथति, कारण र संरिमणकालरीन न्ा्को तसधिानिलाई आ्धार तलने भतनएको छ,  ्री तवष्हरू 
ठोस र वसियुतनष् आ्धार होइनन,्  त्सैले ्ो तवष् पतन सरकाररी वकीलको तववेकमा छोतडएको ्दतेखनछ । तववेक 
प्र्ोगको ठोस आ्धार ऐनमा लेखनयु पथ्वो ।
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9= 9= बेपत्् प्ररएक् व्यगतिको छ्नगबन, सत्य गनरूपण तथ् मेलगमल्प आ्योि ऐन, २०७१ को तेस्ो 
सशंोिन पश््त ्आ्योिहरूको भूगमक्

बेपत्ा पाररएका व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ को िेस्ो संशो्धन पश्ाि ्
संरिमणकालरीन न्ा् समबन्धरी आ्ोगहरूको भतूमकामा थप सपष्टिा र गहनिा थतपएको छ । सातवक ऐनको बेपत्ा 
व्ततिको तसथतिको पतहचान, सत् तनरूपण, परीतडि र परीडकको पतहचान, परीतडिलाई पररपरूण तसफाररसका साथै 
परीडकलाई अतभ्ोजन तसफाररस गनने आ्ोगको तजममवेाररीलाई ्स संशो्धनले थप सपष्ट पारेको छ । ्सबाट 
आ्ोगलाई आफनो का ््न समपा्दनमा थप सहजिा तमलनेछ । ्स संशो्धन पश्ाि ् संरिमणकालरीन न्ा् समबन्धरी 
आ्ोगहरूको भतूमकालाई ्दहेा् बमोतजम उललेख गन्न सतकनछः-

•	 प्र्प्त थप गजममेव्री वहन

्स संशो्धनले मलू ऐनको ्दफा १३,२२,२३,२५,२६ मा संशो्धन ग्ददै ्दफा २२क., २५क. थप ग्ददै आ्ोगहरूलाई 
थप तजममवेाररी प्र्दान गरेको छ । आ्ोगहरूले ्दहेा् बमोतजम सो थप तजममवेाररी कयु शलिापवू्नक वहन गन्न भतूमका 
खलेनयु पनने ्दतेखनछः-

1. मानव अत्धकारको उललंघन िथा मानव अत्धकारको गमभरीर उललंघनको प्रकृति, गमभरीरिा िथा सशस्त्र द्वनद्वका 
रिममा द्वनद्वका पषिहरूले गरेका का ््नहरूको तवशे्षण गनने,

2. मानव अत्धकारको उललंघन िथा मानव अत्धकारको गमभरीर उललंघनको बारेमा अनवेषणको प्रकृ्ा तन्धा्नरण गररी 
सत् अनवेषण गनने,

3. सत् अनवषणेका लातग उजयुररीको प्रारतमभक छानतबन गररी सकेपतछ ्थाशरीघ्र परीतडिलाई मनोसामातजक परामश्न,  
अनिररम राहि  र राहि िथा षितिपतूि्न प्र्दान गन्न, पयुनसथा्नपना गन्न वा अन् उप्युति व्वसथा गन्न नेपाल सरकार समषि 
तसफाररस गनने,

4. परीतडिलाई काननूको अ्धरीनमा रहरी उतचि र मनातसव पररपरूण तसफाररस गनने,
5. कयु नै परीडकको आतथ्नक तवपननिाको कारण परीतडिलाई षितिपतूि्न त्दन नसकने ्दतेखएमा नेपाल सरकारलाई सो रकम 

परीतडिलाई प्र्दान गन्न तसफाररस गनने,
6. मानव अत्धकारको गमभरीर उललंघन बाहकेका घटनामा परीतडि वा परीडकले आ्ोग समषि मलेतमलापका लातग 

तनवे्दन त्दएमा त्सिो व्होरामा परीतडिको सविनत् सहमति भए नभएको ्तकन गनने र परीतडिको सविनत् सहमति 
रहकेो सयुतनतश्ि भए पतछ परीतडि र परीडक बरीच एक आपसमा मलेतमलाप गराउने,

7. मानव अत्धकारको गमभरीर उललंघन बाहकेका घटनामा परीतडिलाई हुन गएको षिति र परीडकले आ्ोग समषि व्ति 
गरेको भनाई समिेको आ्धारमा परीतडिको सविनत् सहमतिमा षिमा्दानको तसफाररस गनने,

8. मानव अत्धकारको गमभरीर उललंघन समबन्धरी घटना र मलेतमलाप हुन नसकेको मानव अत्धकारको उललंघनको 
घटनामा परीडकलाई अतभ्ोजनका लातग महान्ा्ात्धवतिा समषि तसफाररस गनने, 

9. मानव अत्धकारको गमभरीर उललंघनको घटनामा संलगन व्ततिलाई पररीषिण (भतेटङ्) का लातग तसफाररस गनने,
10. परीतडि केतनद्रि, लैङ् तगक मतै्री िथा अपाङ् गमतै्री हुने गररी पार्दशटी र वसियुतनष् रूपमा का््न समपा्दन गनने,
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11. भतवष्मा मानव अत्धकार उललंघन िथा मानव अत्धकारको गमभरीर उललंघनका घटना हुन नत्दने सयुतनतश्ििाको 
लातग गनयु्नपनने नरीतिगि,  काननूरी िथा संसथागि सयु्धारको समबन्धमा तसफाररस गनने, र

12. सशस्त्र द्वनद्वका अनितन्नतहि कारणहरूको पतहचान गनने, संरिमणकालरीन न्ा्को लातग राहि, पररपरूण समबन्धमा 
नेपाल सरकारलाई नरीतिगि सयुझाव त्दने । 

•	 प्र्प्त गजममेव्रील्ई कुशलत्पूव्क वहन िनदे

आ्ोगहरूले आफूलाई िोतकएको तजममवेाररी कयु शलिापवू्नक वहन गन्नका लातग ्दहेा्को भतूमका तनवा्नह गनयु्नपनने 
्दतेखनछः-

1. ऐनका प्राव्धान (संशो्धनले थप गरेका व्वसथा र सातवकका व्वसथा) मा सपष्टिा ल्ाउने,  संशो्धन नै गनयु्नपनने भएमा 
शरीघ्र संशो्धनको पहल गनने,  

2. आ्ोगमा का ््नरि प्दात्धकाररी र कम्नचाररीले इमान्दाररिा र कयु शलिापवू्नक तजममवेाररी वहन गनने वािावरण सजृना गनने,
3. आ्ोगमा परीतडिमतै्री वािावरण सजृना गन्न आ्ोगका प्दात्धकाररी र कम्नचाररीलाई बेलाबेलामा संरिमणकालरीन 

न्ा् समबन्धरी तवष्मा अतभमयुतखकरण र िातलम त्दने,
4. आ्ोगका प्दात्धकाररीको तजममवेाररी र ्दात्तव न्ा्ोतचि र षिमिामा आ्धाररि भएर बाँडफाँट गनने,
5. सबै परीतडि समषि आ्ोगको पहुचँ तवसिार गन्न आवश्किा अनयुसार िललो िहमा समिे आ्ोगका का्ा्नल् वा 

सं्नत्को तवकास गररी त्सिो सं्नत्लाई प्रभावकाररी र चयुसि राखने,
6. आ्ोगमा परेका उजयुररीहरूको छानतवन र अनयुसन्धानका लातग तवज्ञ जनशततिको व्वसथापन गनने,
7. आ्ोगसमषि परीतडिहरूको सहज पहुचँका लातग आवश्क व्वसथा गनने, परीतडिप्रति आ्ोगका कम्नचाररीले गनने 

व्वहार परीतडिमतै्री भए नभएको अनयुगमन र सयुपररीवेषिण गररी परीतडिमतै्री व्वहार भएको सयुतनतश्ि गनने,
8. आ्ोगको का ््न समपा्दनलाई तछटो छररिो र चयुसि बनाउन आवश्क उपा्हरू अवलमबन गनने,
9. ऐनमा भएको िेस्ो संशो्धनले िोकेको चार वष्नको का्ा्नवत्ध तभत् नै आ्ोगहरूलाई िोतकएको संरिमणकालरीन 

न्ा् समबन्धरी समपणू्न का ््न समपनन गनने गररी आ्ोगहरूको काम कारबाहरी द्रयुि गतिमा समपनन गनने । 

10= 10= गनषकर् 
नेपालमा संरिमणकालरीन न्ा् र शातनि प्रकृ्ालाई तनषकष्नमा पयुर्ाउनका लातग तवगि लामो सम््दतेख तवतभनन 
प्र्ासहरू हु्ँदाहु्ँद ैपतन टयु ंगोमा पयुगन सकेको अवसथा छैन । हालै ्स समबन्धरी आ्धारभिू काननू बेपत्ा पाररएका 
व्ततिको छानतवन, सत् तनरूपण र मलेतमलाप आ्ोग ऐन, २०७१ मा महतवपणू्न संशो्धन गररएको छ । सो 
संशो्धनले आ्ोगको पयुनः गठन गनने र चार वषने का्ा्नवत्ध तभत् नै संरिमणकालरीन न्ा् र शातनि प्रकृ्ाका समपणू्न 
का ््नहरू समपनन गनयु्नपनने गररी आवश्क व्वसथा गरेको हु्ँदा सोहरी बमोतजम आ्ोगहरूले भतूमका तनवा्नह गनयु्न पनने 
्दतेखनछ । आ्ोगको भतूमकाका बारेमा चचा्न गनयु्न अतघ आ्ोगको गठन नै तशघ्र हुनयु पनने ्दतेखनछ । आ्ोगको गठन 
नै हुन नसकेमा ्ो लेखको सयुझावको कयु नै औतचत् रहने छैन ।
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Abstract

Public hearings are a critical component of transitional justice, offering victims a platform to 
share their experiences, fostering accountability, and promoting reconciliation in post-conflict 
societies. This paper examines the role of public hearings in addressing historical human rights 
violations, highlighting their significance in truth-telling, transparency, and societal healing. 
Through case studies from Argentina, South Africa, Sierra Leone, and Nepal, the study explores 
legal frameworks governing public hearings, their contributions to national reconciliation, and 
the challenges they face, such as political resistance, victim protection, and legal constraints. 
While public hearings contribute to historical accountability and healing, their effectiveness 
depends on strong institutional support, security measures for participants, and a commitment 
to justice. The paper concludes by recommending strategies to enhance the legitimacy and im-
pact of public hearings in transitional justice processes, particularly within Nepal’s evolving 
legal framework.

1. What is Transitional Justice?

Transitional justice (TJ) is a complex and multidimensional approach that helps societies 
confront and address past large-scale human rights violations, particularly during transitions 
from conflict or authoritarian rule to peace and democracy. In the 2004 report titled “The 
Rule of Law and TJ in Conflict and Post-Conflict Societies,” the United Nations Secre-
tary-General defined transitional justice as:1

“the full range of processes and mechanisms associated with a society’s attempts to come 
to terms with a legacy of large-scale past abuses, in order to ensure accountability, serve 
justice and achieve reconciliation.”

1   United Nations, The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, U.N. Doc. S/2004/616 (Aug. 23, 

2004), available at https://digitallibrary.un.org/record/527647?ln=en, (Accessed on Feb. 1, 2025).
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It is basically based on four pillars2 which are truth, justice, reparation and guarantee of non-
occurrence. The Max Planck Encyclopedia of Public International Law describes TJ as a 
branch of international law focused on addressing past atrocities during political transitions. 
It applies mainly in two contexts: post-conflict justice and redressing abuses by authoritarian 
regimes. The overarching goal of TJ is to eliminate impunity, uphold the rule of law, and 
support democratic governance by implementing legal, institutional, and societal reforms.3 

TJ comprises measures to address severe human rights violations during conflicts or 
oppressive regimes. It includes acknowledging past wrongs, prosecuting offenders through 
legal procedures, compensating victims, and, when suitable, granting amnesty with victims’ 
consent, ensuring their dignity. TJ aims to promote reconciliation, justice, and reparation, 
ultimately fostering a fair society and lasting peace in post-conflict settings by supporting 
victims and ensuring justice.4

The United Nations’ Guidance Note on TJ, issued in March 2010 outlines the key components 
of TJ, such as prosecution, truth-seeking, reparations, institutional reform, and national 
consultations, tailored to each society’s context and international legal standards. Recom-
mendations for strengthening UN activities include addressing the root causes of conflict, 
integrating human rights and TJ into peace processes, and coordinating disarmament and 
reintegration efforts with TJ. This framework aims to help societies achieve sustainable 
peace and the rule of law.5

TJ prioritizes truth commissions to document past human rights abuses, recognize victims, 
and shape historical narratives. It also involves providing reparations, including financial 
aid, healthcare, and education, to support victims. Additionally, it focuses on reforming state 
institutions like the judiciary, police, and military to prevent future abuses. Memorialization 
efforts, such as museums and monuments, play a key role in honoring victims and promoting 

2  Special Rapporteur on Truth, Justice and Reparation on Apologies for Gross Human Rights Violations and Serious Violations of 
International Humanitarian Law, U.N. Doc. A/74/147 (2019)

3 Anja Seibert-Fohr, Transitional Justice in Post-Conflict Situations, in MAX PLANCK ENCYCLOPEDIA OF PUBLIC INTERNA-
TIONAL LAW, Rüdiger Wolfrum ed., (Oxford University Press 2012), cited in European Parliament, DROI 2006/28, available at 
https://www.europarl.europa.eu/meetdocs/2004_2009/documents/fd/droi20060828_definition_/droi20060828_definition_en.pdf, 
(Accessed on Feb. 1, 2025)

4 Inseconline, Transitional Justice in Post-Conflict Societies and Nepal’s Efforts, INSEC ONLINE (Nov. 15, 2018), available at 
https://inseconline.org/en/forum/transitional-justice-in-post-conflict-societies-and-nepals-efforts/, (Accessed on Feb. 1, 2025)

5 Security Council Report, Transitional Justice: A Framework for UN Engagement, available at https://securitycouncilreport.org 
(Accessed on Feb. 3, 2025)
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awareness of past atrocities.6 Public hearings in TJ provide victims and witnesses a platform 
to share their experiences with truth commissions, ensuring public acknowledgment, 
historical documentation, and societal healing. They promote reconciliation, transparency, 
and inclusivity, allowing communities to engage with past atrocities and reflect on justice.7 

2. What is the Relation between Public Hearing and Transitional Justice?

A public hearing is a formal and transparent forum in which various stakeholder including 
victims, perpetrators, government representatives, and, at times, the general public assemble 
to discuss, testify to, or witness events related to human rights violations, systemic injustices, 
or abuses that transpired during periods of armed conflict, authoritarian governance, or 
political repression.8 Additionally, it serve as a pivotal mechanism within truth-telling 
processes, typically facilitated by Truth and Reconciliation Commissions (TRCs) or 
analogous bodies. 

These hearings are strategically designed to foster transparency, accountability, and 
recognition of victims’ experiences, while simultaneously contributing to societal healing 
and the reconciliation of formerly divided communities in post-conflict or post-authoritar-
ian contexts. Through such proceedings, it aims to provide a structured environment for 
confronting the past, establishing an official record of historical injustices, and facilitating 
the collective process of rebuilding trust and social cohesion.9

Public hearings in TJ are typically conducted after a period of initial stabilization following 
conflict or authoritarian rule. This timing allows for the establishment of necessary legal 
and institutional frameworks, ensuring that the hearings are conducted in a manner that 
upholds due process and the rule of law. The specific timing can vary based on the unique 

6 United Nations, Report of the Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recur-
rence: Memorialization Processes in the Context of Serious Violations of Human Rights and International Humanitarian Law: The 
Fifth Pillar of Transitional Justice, U.N. Doc. A/HRC/45/45 (2020)

7 U.N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, ABOUT TRANSITIONAL JUSTICE AND HUMAN RIGHTS,  
available at https://www.ohchr.org/en/transitional-justice/about-transitional-justice-and-human-rights, (Accessed on  Feb. 3, 2025)

8 Richard Ashby Wilson, THE POLITICS OF TRUTH AND RECONCILIATION IN SOUTH AFRICA: LEGITIMIZING THE 
POST-APARTHEID STATE 98 (Cambridge University Press 2001)

9  Aneta Wierzynska, Consolidating Democracy Through Transitional Justice: Rwanda’s Gacaca Courts, Vol. 79(5), NEW YORK 
UNIVERSITY LAW REVIEW 1935 (2004)
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circumstances of each society, including the severity of past abuses, the readiness of 
institutions, and the needs of the affected communities.

3. How Public Hearings contribute in Transitional Justice Process?

Public hearings are a crucial aspect of TJ, providing victims a platform to share their 
experiences and allowing perpetrators to acknowledge their guilt. These hearings contribute 
to national reconciliation and collective memory, enhancing the legitimacy of TJ processes, 
especially in contexts of skepticism about legal fairness or accountability. They play a 
significant role in addressing the legacies of human rights violations, armed conflict, or 
authoritarian regimes, facilitating truth-telling, accountability, and societal healing. Top of 
FormBottom of Form

a. Platform for Victims 
Public hearings provide a space for victims to testify, ensuring their voices are heard and 
their experiences are validated. This contributes to both personal healing and the accurate 
documentation of human rights violations, which is essential for historical accountability.10 
It serves as a vital platform for victims to publicly share their experiences, offering them an 
opportunity to have their suffering recognized and validated by both the commission and 
society at large. 

b. Accountability for Perpetrators 
In the early stages of truth commissions, particularly those initiated in Latin America during 
the 1980s, public hearings were not a common practice. Several factors contributed to this 
absence. In some instances, confidentiality was crucial in encouraging perpetrators to step 
forward, while in other cases, concerns about potential retribution outweighed the advantag-
es of public exposure.

It allows perpetrators to admit guilt in exchange for amnesty or reduced sentences. This 
process of accountability is crucial for restoring trust in the legal system and fostering trans-
parency regarding the crimes committed.11 

c. National Reconciliation
The hearings facilitate national reconciliation by contributing to collective memory, encour-

10 Comisión por la Memoria, Informe Nunca Más 1984, COMISIÓN POR LA MEMORIA, available at https://www.comisionporla-
memoria.org/por-que-mienten-los-negacionistas/informe-nunca-mas-1984/, (Accessed on  Feb. 4, 2025)

11 Truth and Reconciliation Commission of South Africa, Report of the Truth and Reconciliation Commission (1998)
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aging dialogue between victims and perpetrators, and promoting societal healing. They help 
build a shared understanding of the past, which is vital for overcoming societal divisions.12

d. Legitimacy of TJ: The public nature of the hearings enhances the legitimacy of TJ pro-
cesses. Transparency and public scrutiny are essential, particularly in contexts where there 
are doubts about the impartiality of the legal system or the effectiveness of other account-
ability measures.13

4. Global Implementation of Public Hearings in Transitional Justice

Public hearings in TJ evolved in the late 20th century as part of efforts to address past 
atrocities and promote justice, truth-telling, and reconciliation in post-conflict societies.14 
However the practice of public hearing through different modes had been adopted in history 
as a part of TJ mechanism. 

a. Truth Commissions in the 1980s

The concept of public hearings within the framework of TJ began to emerge in the 1980s. 
One of the earliest instances occurred in Argentina following the end of the ‘Dirty War’ 
(1976-1983). In September 1985, nine members of Argentina’s military junta, whose 
successive regimes covered the period known as the ‘Dirty War,’ faced a trial that included 
public testimonies. This trial marked a significant moment in the use of public hearings 
for addressing past human rights violations.15 The Argentine Truth and Reconciliation 
Commission (1983), known as the National Commission on the Disappearance of Persons 
(CONADEP), marked an early example of a truth-seeking body where public hearings 
allowed victims and witnesses to testify about the atrocities committed by the military 
dictatorship.16 

The trial featured public testimonies from victims and witnesses, providing a platform for 
sharing experiences of state-led repression. Over approximately eight months, the court held 

12 Truth and Reconciliation Commission of Sierra Leone, Final Report (2004)
13 United Nations, GUIDANCE NOTE ON TRANSITIONAL JUSTCIE (2010)
14 Comisión Nacional sobre la Desaparición de Personas (CONADEP), Nunca Más (1984); Truth and Reconciliation Commission of 

South Africa, Report of the Truth and Reconciliation Commission (1998); Truth and Reconciliation Commission of Sierra Leone, 
Final Report (2004); Commission for Historical Clarification (Guatemala), Memory of Silence: The Guatemalan Truth Commission 
Report (1999)

15 See generally, Ellen L. Lutz & Caitlin Reiger eds., PROSECUTING HEADS OF STATE (Cambridge University Press, 1st ed., 
2009) 

16 The Report of the Argentine National Commission on the Disappeared (CONADEP), Nunca Más (1984) 
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78 public hearings, during which more than 700 witnesses delivered their accounts. These 
sessions were meticulously documented, resulting in around 530 hours of audiovisual re-
cordings. The public nature of the testimonies aimed to acknowledge past abuses, contribute 
to the historical record, and promote societal understanding and reconciliation.17

b. Truth Commissions (1995-2002)

The South African Truth and Reconciliation Commission (TRC), established in 1995, was a 
crucial mechanism in addressing the human rights violations of the apartheid era. Between 
1996 and 1998, the TRC held public hearings to uncover the truth about the atrocities 
committed during apartheid, foster healing for victims, and promote national reconciliation. 
These hearings were designed to allow victims and survivors to share their experiences 
and give perpetrators the opportunity to admit their wrongdoings. Perpetrators who fully 
disclosed their involvement in violations were granted amnesty, creating an incentive for 
open dialogue and truth-telling. The TRC’s focus was on restorative justice, with legal and 
psychological support offered to victims and a commitment to public accountability for those 
responsible for the abuses.18 The hearings were structured in stages, beginning with outreach 
and preparation, followed by sessions focused on gross human rights violations and then 
thematic hearings on specific issues like political violence and abuses by security forces.

The TRC’s hearings were organized into three committees19 the Human Rights Violations 
Committee (HRVC), which collected testimonies from victims and held public hearings 
across the country; the Amnesty Committee, which granted amnesty to perpetrators who ful-
ly disclosed their involvement in human rights violations; and the Reparation and Rehabil-
itation Committee, which focused on compensating victims and providing support for their 
rehabilitation. Each committee had a distinct role in addressing the consequences of apart-
heid violence and contributing to the healing process. The HRVC was responsible for doc-
umenting atrocities and gathering testimonies related to racial violence, torture, and forced 

17 Plan Cóndor, The Argentine Trial of the Military Juntas, available at https://plancondor.org/en/node/1473, (Accessed on Feb. 3, 
2025)

18 Truth and Reconciliation Commission of South Africa, Final Report, Volume 1: The Truth and Reconciliation Commission of South 
Africa Report 16-20 (Truth and Reconciliation Commission 1998)

19 John Doe, Reconciliation: The South African Truth and Reconciliation Commission’s Contribution to Dealing with the Past, Recon-
ciling, and Building the Nation, RESEARCHGATE, available at https://www.researchgate.net/publication/266285662_Reconcil-
iation_The_South_African_Truth_and_Reconciliation_Commission’s_contribution_to_dealing_with_the_past_reconciling_and_
building_the_nation, (Accessed on Feb. 4, 2025)
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removals. The Amnesty Committee’s role was to provide a legal framework for perpetrators 
to disclose the truth in exchange for amnesty. Finally, the Reparation and Rehabilitation 
Committee worked on delivering reparations and aiding victims’ recovery. Together, these 
hearings and committees helped South Africa reconcile with its past and establish a more 
just society.

c. International Criminal Court and Hybrid Tribunals

While international criminal tribunals like the International Criminal Court (ICC) or ad 
hoc tribunals (e.g., for the former Yugoslavia and Rwanda) focus primarily on criminal 
accountability, some hybrid tribunals and TJ mechanisms, like those in Cambodia or East 
Timor, have included elements of truth-telling and public hearings. These public hearings 
aim to hold perpetrators accountable in a way that engages the public and facilitates 
understanding of the broader societal impacts of mass atrocities.20 

Public hearings in Cambodia and East Timor, complement the criminal accountability focus 
of international tribunals like the ICC and ad hoc courts. These hearings aim to document 
atrocities, provide a platform for victims to testify, and promote national reconciliation by 
engaging the public. In East Timor, the Truth and Reconciliation Commission (CAVR) held 
public hearings to address human rights violations during the Indonesian occupation, broad-
casting testimonies to foster societal healing and understanding. Similarly, in Cambodia, the 
Extraordinary Chambers in the Courts of Cambodia (ECCC) integrated public hearings to 
offer a space for truth-telling, accountability, and public engagement in understanding the 
Khmer Rouge crimes. 

d. Public Hearings in Transitional Justice: Global Case Studies 
i. South Africa 

The TRC organized 83 public hearings across South Africa, allowing victims to share their 
stories in diverse public spaces such as town halls, schools, and churches. These hearings, 
broadcasted on television and radio, reached millions of South Africans, helping to human-
ize the process and create a national dialogue around the injustices of apartheid. Through 
this openness and media coverage, the TRC aimed to confront the past, foster collective un-
derstanding, and facilitate societal reconciliation.21 These hearings, broadcast on television 

20 Naomi Roht-Arriaza, Hybrid Justice in East Timor, Sierra Leone, and Cambodia: Lessons Learned and Prospects for the Future, Vol. 43 (1), 

STANFORD JOURNAL OF INTERNATIONAL LAW, Stanford Law School, 2007.
21 International Center for Transitional Justice, Public Hearings: Platforms for Truth and Dignity. 
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and radio, reached a broad audience, enabling the public to engage directly with the nation’s 
painful history. The hearings served two primary functions: first, truth-telling, by allowing 
victims and witnesses to share their experiences and enabling perpetrators to apply for am-
nesty in exchange for full disclosure of their actions; and second, reconciliation, by fostering 
national healing and mutual understanding through their public and transparent nature.22

ii. Sierra Leone
The modality and strategy employed by Sierra Leone’s Truth and Reconciliation Commis-
sion (TRC) (2002-2004) centered on restorative justice, with a focus on truth-telling and 
national reconciliation. The public hearings served as a crucial platform for victims to share 
their painful experiences and for perpetrators to confess their involvement in war crimes in 
exchange for the possibility of amnesty. This non-punitive approach promoted transparen-
cy and accountability, shedding light on the atrocities committed during the civil war. The 
TRC’s strategy included extensive outreach to encourage wide participation, as well as pro-
viding legal and psychological support to help victims navigate the emotional challenges of 
testifying. 23 

Through these public hearings, the TRC aimed to foster healing by validating the suffering 
of victims and creating a national dialogue on the country’s violent past. The outcomes of 
this strategy were significant, including the documentation of war crimes, the establishment 
of a collective memory of the conflict, and the promotion of reconciliation among Sierra 
Leoneans.24

iii. Guatemala
In Guatemala, the Commission for Historical Clarification (CEH) held public hearings from 
1997 to 1999 to investigate human rights violations during the civil war (1960-1996), par-
ticularly the genocide against indigenous communities, and to provide a public record of 
the conflict25. Likewise, in Chile, public hearings were part of the Truth and Reconciliation 
Commission (1990-1991), which aimed to document abuses during Augusto Pinochet’s dic-

22 Truth and Reconciliation Commission of South Africa, Report of the Truth and Reconciliation Commission (1998)
23 Truth and Reconciliation Commission of Sierra Leone, Final Report (2004); Commission for Historical Clarification (Guatemala), 

Memory of Silence: The Guatemalan Truth Commission Report (1999)
24 Sierra Leone Truth and Reconciliation Commission, Witness to Truth: Report of the Sierra Leone Truth and Reconciliation Com-

mission, Volume I (Sierra Leone Truth and Reconciliation Commission 2004)
25 Guatemala Truth Commission, FROM MADNESS TO HOPE: THE 12-YEAR WAR IN GUATEMAMA (Commission for Histor-

ical Clarification 1999)
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tatorship and facilitate national healing.26 Other countries, such as Liberia27, Timor-Leste28, 
and Morocco29, have also conducted public hearings as part of their TJ frameworks, focusing 
on truth-telling, reparations, and fostering reconciliation after periods of conflict or author-
itarian rule. These hearings are essential in promoting transparency, accountability, and so-
cial healing by confronting painful pasts through a shared public dialogue.

iv. Peru
The Peruvian Truth and Reconciliation Commission (TRC), established in 2001 after the 
end of the Fujimori regime, was tasked with investigating human rights violations during Pe-
ru’s internal armed conflict from 1980 to 2000. The conflict involved the government, insur-
gent groups like the Shining Path, and paramilitary forces, resulting in around 69,000 deaths 
or disappearances, mostly among Indigenous people in rural areas30. The TRC aimed to 
investigate the causes of the violence, identify responsible parties, document its impact, and 
promote reconciliation. Public hearings were a key element, with approximately 12 hearings 
held across the country, including rural areas, allowing victims to share their experiences 
and raising awareness about the scale of the atrocities. These testimonies were crucial in 
countering official narratives that minimized the violence and documenting its human toll. 31

5. Is Victims Satisfaction a Key Component in Public Hearing?

Public hearings conducted by truth commissions in various countries have had mixed 
outcomes in terms of victim satisfaction. In South Africa, the TRC allowed victims to 
share their stories but left many dissatisfied due to the amnesty granted to perpetrators, 
which prevented prosecutions.32 Similarly, in Rwanda, the Gacaca courts provided some 

26 Chile Truth and Reconciliation Commission, Report of the Chilean Truth and Reconciliation Commission (1991)
27 Truth and Reconciliation Commission of Liberia, Final Report of the Truth and Reconciliation Commission of Liberia, available at 

www.trcliberia.org (Accessed on Feb. 4, 2025)
28 Comissão de Acolhimento, Verdade e Reconciliação de Timor-Leste, Chega! The Report of the Commission for Reception, Truth 

and Reconciliation in Timor-Leste, Relief Web, available at https://reliefweb.int/report/timor-leste/chega-report-commission-recep-
tion-truth-and-reconciliation-timor-leste (Accessed on Feb. 4, 2025)

29 Equity and Reconciliation Commission, Final Report of the Equity and Reconciliation Commission, National Human Rights Council, 
available at  https://archive.cndh.ma/an/rubriques/documentation/publications/report-equity-and-reconciliation-commission-ier (Accessed 
on Feb. 4, 2025)

30 Lisa J. Laplante & Kimberly Susan Theidon, Truth with Consequences: Justice and Reparations in Post-Truth Commission Peru, 
29 Hum. Rts. Q. 228 (2007)

31 Franka Winter, Giving Voice to the Voiceless? Second Thoughts on Testimony in Transitional Justice, Vol. 6(3), A JOURNAL ON 
SOCIAL HISTORY AND LITERATURE IN LATIN AMERICA 90 (Contra Corriente) 2009.

32 International Center for Transitional Justice, Disarmament, Demobilization, and Reintegration: The Case of South Africa (2009), available 
at https://www.ictj.org/sites/default/files/ICTJ-DDR-South-Africa-CaseStudy-2009-English.pdf. (Accessed on Feb. 10, 2025)



सत्यको खोजी वर्षः ७, अंकषः १, जेठ २०८२

6464

justice, but many victims felt the sentences were too lenient, and safety concerns emerge.33 
Chile’s Rettig Commission offered victims a chance to voice their suffering, but many were 
frustrated by the lack of accountability, as the commission could not prosecute perpetrators.34 
In Peru, the CVR gave victims a platform to speak, but the lack of prosecution left many 
dissatisfied. Sierra Leone’s TRC allowed victims to testify but did not hold perpetrators 
accountable, especially due to the amnesty granted.35 In all of these cases, victims valued the 
recognition and opportunity to speak out, but the absence of full justice and accountability 
led to widespread dissatisfaction.

The dissatisfaction stemmed from several key issues. While truth commissions like South 
Africa’s TRC and Chile’s Rettig Commission allowed victims to share their stories, the 
failure to pursue criminal prosecutions left perpetrators unaccountable. In Rwanda, lenient 
sentences for perpetrators led to frustration as victims felt justice was not fully served. In 
Liberia, victims felt that the process lacked reparations, leaving their suffering unaddressed. 
Additionally, in community-based processes like Rwanda’s Gacaca, safety concerns arose, 
with victims worried about retribution due to the absence of adequate protection. In Peru and 
Sierra Leone, the truth-telling process was seen as incomplete, with many grievances left 
unaddressed. The focus on lower-level perpetrators and the exclusion of powerful elites also 
deepened dissatisfaction, as victims felt that the powerful escaped justice. Ultimately, the lack 
of criminal accountability, lenient sentencing, insufficient reparations, safety concerns, and 
incomplete truth-telling were common sources of dissatisfaction across all these processes.

In many transitional justice processes, the issue of consent varied between countries and 
specific commissions. In South Africa, the TRC sought victims’ consent to participate in 
public hearings, but victims sometimes felt pressured to testify. While efforts were made to 
inform them about the process, consent was not always rigorously documented or emphasized. 

Similarly, in Rwanda, victims were encouraged to participate in the Gacaca courts, but 

33 International Center for Transitional Justice, Disarmament, Demobilization, and Reintegration: The Case of Rwanda (2009), avail-
able at https://www.ictj.org/sites/default/files/ICTJ-DDR-Rwanda-CaseStudy-2009-English.pdf. (Accessed on Feb. 10, 2025)

34 International Coalition of Sites of Conscience, International Journal of Transitional Justice: Article (Nov. 2010), available at 
https://www.sitesofconscience.org/wp-content/uploads/2017/07/International-Journal-of-TJ-Article-Nov.-2010-3-1.pdf.(Accessed 
on Feb. 10, 2025)

35 Elizabeth Jelin, Public Memorialization in Perspective: Truth, Justice and Memory of Past Repression in the Southern Cone of 
South America, 1 Int’l J. Transitional Just. 138 (2007), posted May 19, 2009, available at SSRN: https://ssrn.com/abstract=1405081. 
(Accessed on Feb. 10, 2025)
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concerns about safety and retribution arose, and not all victims may have been fully aware of 
the risks involved. In Chile, the Rettig Commission invited victims to share their testimonies, 
but some felt pressured to participate, particularly given the limited opportunities for justice.36 
In Peru, while participation in the CVR was voluntary, the traumatic nature of the process 
meant that some victims might have participated out of a desire for recognition, rather than 
being fully informed of the process’s limitations.37 In Sierra Leone and Liberia, victims were 
similarly invited to testify in their respective TRCs, but the emotional and psychological 
pressure to participate may have influenced their decision to consent. In all these cases, 
while consent was generally sought, the process was not always as formal or comprehensive 
as it should have been, and victims often faced significant emotional pressure when deciding 
whether or not to participate

6. Does Nepali Legal Provision Regarding Public Hearing Address the TJ 
Mechanism?

Nepal’s Truth and Reconciliation Commission (TRC) and the Commission of Investigation 
on Enforced Disappeared Persons (CIEDP) were established under the Comprehensive 
Peace Accord (CPA) 38 of 2006 and the Interim Constitution of 2007 to address past human 
rights violations committed during the decade-long armed conflict (1996-2006). The CPA 
recognized the need for transitional justice mechanisms to ensure accountability and provide 
justice for victims, which was further reinforced by Article 33 of the Interim Constitution, 
mandating the creation of truth-seeking commissions in line with international human 
rights standards. In this context, the Supreme Court’s ruling in Rajendra Prasad Dhakal 
v. Government of Nepal39 distinguished enforced disappearances as a separate category 
of human rights violations, necessitating an independent investigative mechanism. This 
landmark decision led to the enactment of the Enforced Disappearances Enquiry, Truth and 

36 Chilean National Commission on Truth and Reconciliation, Report of the Chilean National Commission on Truth and Reconcilia-
tion (Notre Dame, Indiana: University of Notre Dame Press, vol. I/II. (1993)

37 Amnesty International, Peru: The Truth and Reconciliation Commission – A First Step Towards a Country Without Injustice, AI 
Index: AMR 46/003/2004 (August 2004), available at https://www.amnesty.org/es/wp-content/uploads/2021/09/amr460032004en.
pdf. (Accessed on Feb. 15, 2025)

38 Comprehensive Peace Accord (CPA) of 2006 5.2.5, 2006, available at https://www.peaceagreements.org (Accessed on Feb. 17, 
2025).

39 N.K.P., 2064 BS., Decision No. 7817
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Reconciliation Commission Act (2014), which formally established both the TRC and CIEDP, 
reinforcing the principles of victim-centered justice, transparency, and accountability.

The TRC Act, deriving its authority from Article 83 of the Interim Constitution40, grants the 
commissions the mandate to investigate serious human rights abuses, including enforced 
disappearances, extrajudicial killings, and torture. Its objectives include uncovering the 
truth, ensuring justice for victims, promoting national reconciliation, and recommending 
reparations and reforms to prevent future violations. A key mechanism outlined in the Act 
is the public hearing process, which provides victims and communities with a platform 
to share their experiences, fostering collective healing and reinforcing transparency and 
accountability. To operationalize this, Section 18(1) of the Act41  empowers both commissions 
to conduct public hearings, ensuring an effective truth-seeking process.

To standardize and streamline public hearings, the 2017 Directive42 for Public Hearings 
was introduced, setting clear objectives such as identifying perpetrators, promoting peace, 
recommending legal action, supporting mediation, and ensuring reparations for victims. By 
reinforcing impartiality and neutrality, the Directive enhances the legitimacy of transitional 
justice mechanisms while upholding victims’ right to truth. Public hearings, organized 
in open forums, serve multiple purposes, including uncovering the truth about enforced 
disappearances, identifying those responsible, assessing the adequacy of relief measures, and 
gathering recommendations for legal and policy reforms. These hearings facilitate dialogue 
and reconciliation among various stakeholders, including victims, the general public, senior 
citizens, government officials, human rights activists, legal professionals, NGOs, INGOs, 
women’s organizations, and media representatives.43 

However, to maintain the integrity of the process and safeguard participants’ rights and 
security, the Directive excludes certain issues from public hearings. Cases under judicial 
review are omitted to avoid influencing legal proceedings, while confidential matters, 
including classified state information, are excluded to comply with legal requirements. 
Additionally, hearings do not address situations that could compromise the safety of victims, 
complainants, or witnesses, or harm an individual’s dignity, privacy, and self-respect. Matters 

40 The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2071, Pmbl  
41 The Enforced Disappearance Enquiry, Truth and Reconciliation Act, 2014 (3rd Amendment) S. 18. 
42 Directive for Public Hearings, 2017, (Nepal), Pmbl 
43 Directive for Public Hearings, 2017 (Nepal) R. 2(g) (Nepal), R. 3
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that may disrupt societal peace, good governance, or the integrity of the investigation are 
also excluded. 44

In line with these principles, the Directive emphasizes that the primary purpose of public 
hearings is to uncover the truth, determine appropriate compensation, and ensure victims’ 
rehabilitation while protecting the security of all participants. It mandates the documentation 
of testimonies and encourages participants to share their experiences without direct blame, 
considering the sensitivity of the issues involved. To oversee these hearings, a dedicated 
committee is formed, comprising experts such as psychosocial counselors and commission 
officials, ensuring that proceedings are conducted fairly and efficiently. The Directive 
further outlines pre-hearing preparations, the hearing process, and guidelines for report 
documentation. Additionally, if deemed necessary, hearings may be broadcast on social 
media to enhance transparency and public engagement, reinforcing the broader objective of 
justice and reconciliation in Nepal’s post-conflict society

7. Evaluating Public Hearings in Nepal’s TRC: Challenges, Clarity, and the Path 
Forward

The concept of public hearings, as laid out in Nepal’s TRC Act, is integral to the country’s 
process of transitional justice, with the primary aim of addressing human rights violations 
during the 1996-2006-armed conflict. These hearings are meant to serve as a platform 
for truth-seeking, allowing victims and affected communities to share their experiences, 
uncovering the truth behind serious human rights abuses, and fostering accountability and 
reconciliation. However, the TRC Act, specifically under Section 18(1), states that conducting 
public hearings is not an obligatory provision. Rather, it is a discretionary measure, allowing 
the Commission to decide when and where the hearings should take place, based on its 
assessment of the situation.

This flexibility, while providing room for discretion, raises concerns about the clarity of 
the process. The Act does not explicitly state when public hearings should be conducted 
or the stage at which they should take place within the broader framework of transitional 
justice. Additionally, the Act lacks clarity on whether the purpose of public hearings should 
include granting amnesty or if it is strictly limited to revealing the truth about human rights 

44 Directive for Public Hearings, 2017 (Nepal), R. 3(2)
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violations. This vagueness undermines the transparency and consistency that the hearings 
should embody.

Furthermore, the Act needs to clarify the meaning of “truth” and “facts” in the context of 
human rights violations. While the goal is to uncover the truth about the violations committed 
during the conflict, the language used in the Act is not precise enough to differentiate 
between “truth” as facts presented by victims and witnesses, and the broader “truth” sought in 
post-conflict societies, which may include root causes and larger societal dynamics. The lack 
of specificity regarding the analysis of the conflict itself and the inclusion of such analysis 
in the final report raises questions about the comprehensiveness of the TRC’s findings. It is 
important for the Commission to provide clarity on whether public hearings should address 
only the violations, or if they should also explore the causes behind the conflict and suggest 
solutions to prevent future human rights abuses.

The recent amendment of the TRC Act in 2081/05/13 presents an opportunity for the 
Commission to refine its approach. The Commission should establish clear guidelines 
regarding when and how public hearings should be conducted, and under what circumstances. 
Drawing lessons from international experiences in countries like South Africa and Sierra 
Leone, where public hearings were an integral part of truth and reconciliation processes, 
the Nepalese TRC can benefit from a more structured approach to public hearings. These 
countries have shown that public hearings should be part of a larger, well-organized process 
that ensures transparency, builds public trust, and addresses root causes of conflict.

The Commission must also address the question of amnesty and whether it should be granted 
in exchange for full disclosure of the truth. Such decisions should be made with clear legal 
and moral guidelines, ensuring that victims’ rights are upheld, and that the integrity of the 
reconciliation process is not compromised. In the case of Nepal, it would be important for 
the TRC to provide specific guidance on whether the aim of public hearings is purely to 
uncover the truth, or if it also includes broader social and legal measures like amnesty or 
reparations.

In conclusion, the concept of public hearings under the TRC Act is a valuable tool for uncov-
ering the truth and promoting reconciliation, but it requires further refinement. The victim 
should also be asked whether they want public hearing or not. The Commission must clarify 
its vision regarding public hearings specifically the stage at which they should occur, their 
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purpose, and the principles guiding their conduct. By learning from international examples 
and ensuring that the process is transparent and victim-centered, the TRC can strengthen its 
effectiveness in achieving justice and healing for Nepal’s post-conflict society.

8. What approaches can Enhance the Effectiveness of Public Hearings in Nepal?

Public hearings are a central element of TJ processes, as they provide a platform for victims 
and witnesses to share their experiences and for societies to confront past atrocities. However, 
several challenges hinder their effectiveness:

a. Strengthening the Legal and Institutional Framework
One of the major challenges in Nepal’s public hearing process is the lack of a clear legal and 
institutional framework. While the TRC Act (2014) provides a foundation for truth-seeking, 
it does not clearly define the scope, procedures, or criteria for public hearings. The Third 
Amendment to the TRC Act, which introduces conditional amnesty in Article 26, remains 
controversial as it lacks transparency on whether public hearings will be required for grant-
ing amnesty, similar to South Africa’s TRC model.45 Without strong legal provisions, the 
risk of arbitrary decision-making and selective justice increases.

To enhance transparency and accountability, Nepal’s TRC Act should clearly define public 
hearing guidelines, establishing a structured framework for the process. Adopting South 
Africa’s model, where perpetrators must publicly confess their crimes to receive conditional 
amnesty, would ensure that amnesty is granted only in exchange for full disclosure. This 
approach would promote accountability and transparency, reinforcing the importance of 
truth-telling in the reconciliation process.

b. Addressing Psychological Support and Preventing Retaliation Risks
Victims and witnesses may suffer further trauma or fear reprisals after sharing their stories. 
This may prevent full participation or create additional harm for those already vulnerable. 
Fear of retaliation is a significant challenge in public hearings, as victims, witnesses, and 
even commissions members may fear reprisals from those responsible for violations. This 
fear can discourage participation and hinder the sharing of critical information. In Nepal, 
where political and social tensions remain high, ensuring the security of participants is a 

45 Louise Mallinder, AMNESTY, HUMAN RIGHTS AND TRANSITIONAL JUSTICE: A PHILOSOPHICAL INQUIRY 154 (Ox-
ford University Press, 2008)
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crucial issue for the success of the TJ process.46 
Public hearings often require victims to relive traumatic experiences, which can lead to psy-
chological distress and re-traumatization. In Nepal, many victims of torture, sexual violence, 
and enforced disappearances hesitate to testify due to the absence of adequate psychosocial 
support.47 Rwanda’s Gacaca courts incorporated community-based healing and counseling 
programs, which helped survivors process their trauma.48Nepal’s TJ process lacks such 
victim-centered psychological support mechanisms, making participation in public hearings 
a challenge.

c. Ensuring Independence from Political Interference and Influence 
Nepal’s TJ process has been highly politicized, with leaders of major political parties often 
protecting perpetrators within their ranks. Political actors have used public hearings as tools 
to manipulate public opinion rather than genuinely addressing past violations.49 South Afri-
ca’s TRC ensured political neutrality by live-broadcasting hearings to maintain transparency 
and prevent political influence.50 Nepal currently lacks similar safeguards, raising concerns 
about the credibility of the hearings.

It is important to establish independent oversight of public hearings to safeguard against po-
litical interference. Additionally, enhancing media transparency, such as through live broad-
casts similar to South Africa’s approach, would ensure openness and prevent manipulation 
of the process.

d. Enhancing Security and Protection of Victim and Witnesses
A significant barrier to public hearings in Nepal is the lack of witness protection mecha-
nisms. Victims, witnesses, and even hearing facilitators face threats, intimidation, or vio-
lence for speaking out.51 The fear of retaliation prevents many from testifying openly, lead-
ing to incomplete narratives. In Argentina, during its human rights trials, the government 
introduced anonymous testimonies and relocation programs for witnesses, ensuring their 

46 Lisa J. Laplante & Kimberly Susan Theidon, supra note 31.
47 International Center for Transitional Justice, NEPAL’S LONG ROAD TO JUSTICE: CHALLENGES AND OPPORTUNITIES IN 

THE TRC PROCESS (2019)
48 Phil Clark, THE GACACA AND POST-GENOCIDE JUSTICE AND RECONCILIATION IN RWANDA (Cambridge University 

Press, 2010)
49 Prakash Adhikari, THE POLITICS OF TRANSITIONAL JUSTICE IN NEPAL (2020)
50 Desmond Tutu, Truth and Reconciliation Commission of South Africa Report vol. 1, at 25 (Truth and Reconciliation Comm’n 1999)
51 Human Rights Watch. NEPAL: TRUTH AND RECONCILIATION AT A CROSSROADS (2018)
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safety.52 Nepal needs similar protective measures to encourage survivor participation.
To enhance witness safety and participation, Nepal should implement anonymous testimo-
nies and create a national witness protection program with legal safeguards. Additionally, providing trauma 

counseling and adopting community-based healing programs like those in Rwanda would 
support victims’ emotional recovery. Public hearings often force victims to relive trauma, 
but Nepal’s lack of adequate psychosocial support deters many survivors from testifying, 
making the process more difficult. Rwanda’s Gacaca courts offer a model for integrating 
community-based healing services, which Nepal could adapt to support victims in their re-
covery

e. Overcoming Cultural and Social Barriers to Participation
Nepal’s patriarchal social structure and caste-based discrimination create barriers for mar-
ginalized groups, including women, Dalits, and indigenous communities, in public hearings. 
Survivors of sexual violence often face stigma and societal exclusion, making it difficult 
for them to testify openly. Rwanda’s post-genocide hearings incorporated gender-sensitive 
approaches to encourage women to participate.53 Nepal’s TJ process must address social 
hierarchies and cultural sensitivities to ensure inclusivity.

It is crucial to establish safe spaces for women and marginalized groups to participate in 
testimony, ensuring their voices are heard without fear of stigma or retribution. Furthermore, 
lessons should be drawn from Rwanda’s gender-sensitive hearings, which effectively sup-
ported survivors of sexual violence, to create an environment that facilitates the active and 
secure involvement of these individuals in the TJ process.

f. Promoting Public Awareness and Engagement
Many survivors in Nepal are unaware of their rights and the importance of public hearings 
due to limited outreach efforts. Unlike South Africa’s TRC, which conducted nationwide 
media campaigns and live broadcasts, Nepal’s hearings remain largely inaccessible to the 
public.54 Without adequate awareness programs, participation remains low, undermining the 

52 Kathryn Sikkink, THE JUSTICE CASCADE: HOW HUMAN RIGHTS PROSECUTIONS ARE CHANGING WORLD POL-
ITICS (New York W.W. Norton & Company, 2011)

53 Nerina Nowrojee, SHATTERED LIVES: SEXUAL VIOLENCE DURING THE RWANDAN GENOCIDE AND ITS AFTER-
MATH Human Rights Watch (2005)

54 Alex Boraine, A COUNTRY UNMASKED: INSIDE SOUTH AFRICA’S TRUTH AND RECONCILIATION COMMISSION 
(Oxford University Press, 2000)
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legitimacy of the process.

To broaden public engagement, it is essential to expand media campaigns, radio broadcasts, 
and social media outreach, drawing on South Africa’s successful model. Furthermore, orga-
nizing village-level hearings would enhance accessibility, ensuring that victims from rural 
areas can meaningfully participate in the TJ process.

g.  Strengthening Implementation and Follow-Up Mechanisms
Findings from public hearings must lead to policy changes, prosecutions, or reparations, 
but Nepal’s TJ bodies lack enforcement power. Reports from hearings are often ignored by 
authorities, reducing public trust in the TRC and CIEDP.55 Argentina ensured that findings 
from its truth commission led to prosecutions and institutional reforms.56 Nepal must estab-
lish a strong follow-up mechanism to implement the recommendations of public hearings.

It is imperative to connect the outcomes of public hearings to justice policies, reparations, 
and institutional reforms to ensure tangible results. Additionally, there should be a system to 
monitor governmental actions, akin to Argentina’s post-dictatorship accountability frame-
work, to guarantee the implementation of the recommendations and foster long-term ac-
countability.

9. Conclusion

In conclusion, while public hearings outlined in Nepal’s TRC Act are essential for uncovering 
the truth and fostering reconciliation after the 1996-2006-armed conflict, the Act’s lack of 
clarity and flexibility has limited their full effectiveness. The broad discretion granted to 
the Commission regarding the timing and nature of these hearings, along with uncertainties 
surrounding their purpose whether they involve amnesty or are solely focused on revealing 
violations has complicated the process. To ensure that justice and healing are truly achieved, 
the TRC must clarify its approach by establishing clear guidelines, defining the scope of the 
hearings, and drawing from international best practices.

For Nepal’s public hearings, it is essential to create an environment that fosters trust and 
satisfaction among victims. This includes establishing clear mechanisms for criminal 

55 International Center for Transitional Justice, NEPAL’S LONG ROAD TO JUSTICE: CHALLENGES AND OPPORTUNITIES IN 
THE TRC PROCESS (2020)

56 Sikkink, supra note 53.
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accountability to ensure perpetrators are held responsible, addressing victims’ concerns about 
the lack of justice. Additionally, informed consent should be a priority, ensuring victims 
fully understand the process, its possible outcomes, and any risks before participation. 
Transparency and voluntary participation are crucial to avoid any perception of coercion. 
Victim protection must also be prioritized, particularly in community-based hearings, to 
prevent retribution or intimidation. Furthermore, the process should be inclusive, ensuring 
that all perpetrators, including those in positions of power, are held accountable. By focusing 
on these key elements-accountability, consent, protection, and inclusivity-Nepal can enhance 
the effectiveness of its public hearings and improve victim satisfaction within the transitional 
justice process. By taking these steps, the Commission can ensure a more transparent, vic-
tim-centered, and comprehensive approach to reconciliation.
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Abstract

This paper examines the intersection of transitional justice and the realisation of economic, so-
cial, and cultural rights (ESCR) in Nepal’s post-conflict landscape. While Nepal’s transitional 
justice mechanisms, including the Truth and Reconciliation Commission (TRC) and the Com-
mission of Investigation on Enforced Disappeared Persons (CIEDP), have recorded significant 
grievances from victims of conflict addressing the structural inequalities and socio-economic 
injustices that fueled the conflict remain at the heart of the problems. The paper argues that 
transitional justice must move beyond civil and political rights to include economic and social 
reparations, as neglecting these rights perpetuates cycles of   marginalisation, poverty, and in-
stability. Drawing on international human rights frameworks and comparative experiences, the 
paper emphasises the need for a comprehensive approach that integrates economic, social and 
cultural rights, in particular those rights that were at the heart of the conflict such as land re-
form, employment programs, and institutional guarantees to ensure lasting peace. It concludes 
that meaningful transitional justice in Nepal requires constitutional commitments to ESCR to 
be fully implemented as a foundational component of sustainable reconciliation and justice.

1. Introduction1

The Comprehensive Peace Agreement (CPA)2 of 2006, which was signed by the Government 
of Nepal and the then Communist Party of Nepal (CPN Maoist), marked the end of the ten-year 

long armed conflict in Nepal.3 The CPA laid down the groundwork for Nepal’s transitional 

1 Pradeep Shanker Wagle, keynote speech at the Discussion Programme on Transitional Justice and the Realization of Victims’ 
Economic, Social, and Cultural Rights, National Human Rights Commission, Nepal (10 Feb. 2025)

2 Comprehensive Peace Agreement between the Government of Nepal and the Communist Party of Nepal (Maoist), 21 Novem-
ber 2006, available at https://reliefweb.int/report/nepal/full-text-comprehensive-peace-agreement-held-between-government-ne-
pal-and-communist (Accessed on Mar. 3, 2025)

3 See generally, International Center for Transitional Justice (ICTJ), Nepal, n.d., available at https://www.ictj.org/location/nepal 
(Accessed on Mar. 3, 2025)

Chief, Economic, Social and Cultural Rights Sector, Office of the United Nations High Commissioner for Human Rights, Geneva 
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justice process with its promises for justice, accountability, reparations, truth-seeking, and 
institutional reforms.4 In addition to promoting national reconciliation and socio-political 
change, it pledged to remedy historical human rights violations and abuses committed by 
the parties of the armed conflict. Despite the CPA’s extensive commitments to justice and 
human rights, progress has been slow; marred by poor political will, financial and human 
resources constraints, and unfulfilled attempts to overcome legacies of the past.5 Central to 
this piecemeal progress has been the lack of recognition that violations of economic and 
social rights take the form of both causes and effects of conflict,6 as has been the case in the 
context of Nepal’s armed conflict. Concrete methods to analyse and remedy economic and 
social injustices have been lacking, notwithstanding provisions for tackling marginalisa-
tion and structural inequalities. Conflict victims still experience socio-economic difficulties, 
such as lack of access to healthcare,7 education, employment opportunities,8 landlessness,9 
and displacement.10

This paper argues that the transitional justice process cannot be transformative without 
incorporating economic, social, and cultural rights in its response. It further argues that 
transitional justice cannot be meaningful without addressing the economic, social, and 
cultural rights violations that lie at the root of conflict. Neglecting these rights perpetuates 
cycles of injustice, fuelling future instability and conflict. To create the enabling environment 
for transitional justice, Nepal’s transitional justice process must fully integrate economic, 

4 International Center for Transitional Justice (ICTJ), Nepal, n.d., available at https://www.ictj.org/news/nepal-reparations-walk-free-
ly-wide-heart (Accessed on Mar. 3, 2025)

5 Human Rights Watch, Nepal: 15 Years On, Act on Peace Agreement Pledges, Nov. 20, 2021, available at https://www.hrw.org/
news/2021/11/20/nepal-15-years-act-peace-agreement-pledges (Accessed on Mar. 3, 2025)

6 Amanda Cahill-Ripley, Economic and Social Rights Must be Addressed to Stop Conflict and Sustain Peace, The Conversation, 
May 24, 2018, available at  https://theconversation.com/economic-and-social-rights-must-be-addressed-to-stop-violent-conflict-
and-sustain-peace-97031 (Accessed on Feb. 25, 2025)

7 Laxmi Vilas Ghimire & Matiram Pun, Health Effects of Maoist Insurgency in Nepal, 368(9546), THE LANCET 1494, 2006, avail-
able at https://doi.org/10.1016/S0140-6736(06)69634-7 (Accessed on Mar. 3, 2025)

8 See generally, Hari Sharma, Civil Conflict and International Migration in Nepal. (2020) (PhD thesis, The University of Waikato) 
available at: https://researchcommons.waikato.ac.nz/handle/10289/13682 (Accessed on Mar. 3, 2025)

9 Ruben Carranza, International Center for Transitional Justice, Relief, Reparations, and the Root Causes of Conflict in Nepal, 4, 
8, 11, Apr. 10, 2012, available at https://www.ictj.org/publication/relief-reparations-and-root-causes-conflict-nepal#:~:text=Re-
lief%2C%20Reparations%2C%20and%20the%20Root%20Caus es%20of%20 Conflict,civil%20war%20between%20the%20gov-
ernment%20and%20Maoist%20rebels (Accessed on Mar. 3, 2025)

10 Sonal Singh et al., Conflict Induced Internal Displacement in Nepal, 23(2), MEDICINE, CONFLICT AND SURVIVAL 103-110, 
2007, available at https://doi.org/10.1080/13623690701248088 (Accessed on Mar. 3, 2025)
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social and cultural considerations into its policies and programs. It further argues that the 
constitutional provisions on economic, social and cultural rights must be implemented as 
envisaged to achieve crucial transformations. 

2. Economic, Social and Cultural Rights in Transitional Justice Processes: The Key 
Challenges 

There is a wealth of literature and policy guides on transitional justice grounded in 
international human rights norms and standards. As the focus of this paper is on economic, 
social, and cultural rights, it will not delve into the details of academic and policy arguments 
around transitional justice. It is, however, important to recall that transitional justice has been 
defined as ‘the full range of processes and mechanisms associated with a society’s attempts 
to come to terms with a legacy of largescale past abuses, in order to ensure accountability, 
serve justice and achieve reconciliation’. It has noted that ‘these may include both judicial 
and non-judicial mechanisms, with differing levels of international involvement (or none 
at all) and individual prosecutions, reparations, truth-seeking, institutional reform, vetting 
and dismissals, or a combination thereof’.11 The United Nations further calls for transitional 
justice to be normative,12 strategic, inclusive, gender-responsive and transformative.13 The 
United Nations also calls for the respect of victim’s rights and corresponding obligations of 
the States which include but are not limited to justice, truth, reparation and prevention of 
recurrence.14 

Historically, transitional justice mechanisms have focused predominantly on violations 
of civil and political rights.15 Conflict-related human rights violations such as enforced 
disappearances, torture, extrajudicial killings, summary execution, and restrictions on other 
freedoms have been well documented and have been central to the mandates of transitional 

11 United Nations Secretary-General, The Rule of Law and Transitional Justice in Conflict and Post-conflict Societies: Report of 
the Secretary-General, U.N. Doc. S/2004/616 (Aug. 23, 2004) available at https://digitallibrary.un.org/record/527647?v=pdf#files 
(Accessed on Apr. 14, 2025)

12  United Nations Secretary-General, Transitional Justice: A Strategic Tool for People, Prevention and Peace, 5, Oct. 2023, available 
at https://peacemaker.un.org/en/documents/transitional-justice-strategic-tool-people-prevention-and-peace (Accessed on Apr. 14, 
2025)

13  Id, 10-11.  
14 Id, 5.
15 Ruti Teitel, Transitional Justice Genealogy (Symposium: Human Rights in Transition), Vol.16, HARVARD HUMAN RIGHTS 

JOURNAL 69-94 (2003), available at https://journals.law.harvard.edu/hrj/wp-content/uploads/sites/83/2020/06/16HHR J69-Teitel.
pdf  (Accessed on Mar. 3, 2025)
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justice mechanisms in comparison to similar violations of economic, social and cultural rights. 
In other words, civil and political rights violations are considered distinct and individualised 
violations, whereas economic, social, and cultural rights violations are framed as structural 
issues, relegating them to the background of justice efforts.16 This false dichotomy 
undermines the transformative potential of transitional justice to transform societies into 
new societies based on peace and justice and limits its effectiveness in addressing the root 
causes of conflicts.17

The failure to recognise economic, social and cultural rights violations as human rights 
violations in-and-of themselves has led to insufficient documentation, weak policy responses, 
and a lack of direct redress for affected populations. This conception also prevents countries 
from addressing the structural issues and root causes that prompted the conflicts and ensuing 
human rights violations. Cases such as post-apartheid South Africa and post-conflict Peru 
highlight how transitional justice mechanisms have essentially treated socio-economic and 
cultural injustices as peripheral concerns, rather than central issues requiring redress. In 
South Africa, for instance, the Truth and Reconciliation Commission acknowledged the 
structural inequalities of apartheid but did not frame them as human rights violations.18 
Similarly, Peru’s Truth and Reconciliation Commission identified economic and social mar-
ginalisation as root causes of conflict but neglected to address them within the framework of 
legal obligations and reparative justice.19

In addition, the implementation of transitional justice undermined by the significant lack 
of understanding and application of the indivisibility of human rights. Under international 
law, all human rights are equal and universal and should be respected on an equal footing, 
meaning civil and political rights, such as freedom of expression and association, as well as 
access to justice and legal aid, are on par with economic, social, and cultural rights, such 

16  Sam Szoke-Burke, Not Only ‘Context’: Why Transitional Justice Programs Can No Longer Ignore Violations of Economic and 
Social Rights, Vol. 50(3), TEXAS INTERNATIONAL LAW 474, 2015.

17 See generally, Cosmas Emeziem, A Tale of Two Rights? The Manifest Functions of Truth and Reconciliation Commissions and the 
Ambivalence Towards Economic, Social, and Cultural Rights, Vol. 20(1), SEATTLE JOURNAL FOR SOCIL JUSTICE 15, 2021, 
available at: https://digitalcommons.law.seattleu.edu/sjsj/vol20/iss1/15 (Accessed on Mar. 3, 2025) 

18  Elizabeth Stanley, Evaluating the Truth and Reconciliation Commission, Vol. 39(3), THE JOURNAL OF MODERN AFRICAN 
STUDIES 525–546, 2001, available at: http://www.jstor.org/stable/3557322 (Accessed on Feb. 24, 2025)

19 Lisa J. Laplante, On the Indivisibility of Rights: Truth Commissions, Reparations, and the Right to Development, Vol. 10 (1), Ar-
ticle 3, YALE HUMAN RIGHTS AND DEVELOPMENT JOURNAL 141-177, 2007, available at https://openyls.law.yale.edu/
handle/20.500.13051/5718 (Accessed on Mar. 3, 2025)
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as the right to food, education, health, and an adequate standard of living. The Universal 
Declaration of Human Rights (UDHR), which serves as the foundation of all human rights 
treaties and conventions, made no distinction between civil, political, economic and cultural 
rights. With the exception of a few non-derogable rights enumerated under Article 4(2) of 
the International Covenant on Civil and Political Rights, the legal obligations set out under 
the International Covenant on Civil and Political Rights and the International Covenant 
on Economic, Social and Cultural Rights are of equal binding effect. The 1993 Vienna 
Declaration and Programme of Action rejected any hierarchy between human rights and 
reaffirmed their universality, interdependence, interrelation, and indivisibility,20 which has 
been reiterated by the Optional Protocol to the International Covenant on Economic, Social 
and Cultural Rights, adopted in 2008. It must also be noted that the Committee on Economic, 
Social and Cultural Rights, has stipulated the human rights obligation of the right to remedies 
in conjunction with the provisions on economic, social and cultural rights through its views 
and recommendations on various cases.21 

The challenges to the indivisibility of human rights and their application in transitional jus-
tice processes are many and in the ensuing paragraphs, these aspects are briefly elaborated. 

The first issue arises from an inconsistent understanding of the legal obligations that State 
parties undertake with respect to economic, social, and cultural rights, which merits analysis 
in its own domain.22 Looting and wanton destruction of properties, illegal occupation of 
land, including farms and agricultural fields, denial of medical treatment for wounded and 

20 World Conference on Human Rights, Vienna, June 14-25, 1993, Vienna Declaration and Programme of Action, para. 5, U.N. 
Doc. A/CONF.157/23, (Jul. 12, 1993) available at https://www.ohchr.org/en/instruments-mechanisms/instruments/vienna-declara-
tion-and-programme-action (Accessed on Mar. 3, 2025)

21 See generally, I.D.G. v. Spain, U.N. Doc. E/C.12/55/D/2/2014 (Committee on Economic, Social and Cultural Rights, Decision 
2014), & Marcia Cecilia Trujillo Calero v. Ecuador, U.N. Doc. E/C.12/63/D/10/2015, (Committee on Economic, Social and Cul-
tural Rights, Decision 2018)

22  Philip Alston and Gerard Quinn, The Nature and Scope of States Parties’ Obligations under the International Covenant on Econom-
ic, Social and Cultural Rights, 9(2), HUMAN RIGHTS QUARTERLY 156-229, 1987, available at https://doi.org/10.2307/762295 
(Accessed on Mar. 3, 2025); Francesca Bignami and Carla Spivack, Social and Economic Rights as Fundamental Rights, 62, THE 
AMERICAN JOURNAL OF COMPARATIVE LAW 561-587, 2014, available at http://www.jstor.org/stable/26425410 (Accessed 
on Mar. 3, 2025); Scott Leckie, Another Step Towards Indivisibility: Identifying the Key Features of Violations of Economic, Social 
and Cultural Rights, 20(1), HUMAN RIGHTS QUARTERLY 81-124, 1998, available at http://www.jstor.org/stable/762697 (Ac-
cessed on Mar. 3, 2025)
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sick persons, restriction on access to food and social services, and freedom of movement are 
key human rights issues that have manifested in many conflicts and wars, including in Nepal. 

Internal displacement is another primary concern that challenges the respecting for both 
civil and political rights and economic, social and cultural rights but rarely features in 
transitional justice responses.23 These acts are inherently economic, social and cultural, and 
clear violations of international human rights norms and standards. 

The second issue is the lack of recognition of the role of duty-bearers who commit violations 
of economic, social and cultural rights. Both state and non-state actors have systematically 
denied the public access to economic opportunities, land, and essential services.24 The 
deliberate impoverishment of marginalised communities, for example, which often happens 
in conflict through legal and political means as well through other methods such as blockades 
and establishment of checkpoints, must be acknowledged as a type of oppression that is as 
serious as direct acts of violence against the civilian population. The lack of incorporation 
of these issues in the transitional justice processes not only prolongs post-conflict recovery 
but also sustains poverty and social exclusion cycles, strengthening the power dynamics that 
fuelled the conflict.

Thirdly, the structural issues underpinning conflicts often lie in violations of economic, 
social and cultural rights. Land dispossession, for instance, has been a significant cause of 
conflict worldwide, especially in post-colonial nations where indigenous or marginalised 
communities have been systematically denied land ownership.25 In transitional justice 
systems, compensation or restitution for confiscated land is crucial for enduring peace 
and economic fairness.26 Nonetheless, numerous transitional justice efforts overlook the 
significance of land reform, even though it is essential for socio-economic stability. The 

23 Jamie Draper, Justice and Internal Displacement, 71(2), POLITICAL STUDIES 314-331, 2021, available at https://doi.
org/10.1177/00323217211007641 (Accessed on Mar. 3, 2025) 

24 Dimitrios Katsikas, Non-State Authority and Global Governance, 36, REVIEW OF INTERNATIONAL STUDIES 113–135, 2010, 
available at http://www.jstor.org/stable/45301278 (Accessed on Mar. 3, 2025); Shaun Breslin and Helen E. S. Nesadurai, Who Gov-
erns and How? Non-State Actors and Transnational Governance in Southeast Asia, Vol. 48(2), JOURNAL OF CONTEMPORARY 
ASIA 187–203, 2017, available at https://doi.org/10.1080/00472336.2017.1416423 (Accessed on Mar. 3, 2025) 

25  Land Portal, Land and Conflicts, n.d., available at https://landportal.org/issues/land-conflicts (Accessed on Mar. 3, 2025) 
26 Urmilla Bob, Land-related Conflicts in Sub-Saharan Africa, Vol. 10(2), AFRICAN JOURNAL ON CONFLICT RESOLUION 

49-64, 2010, available at https://www.accord.org.za/ajcr-issues/land-related-conflicts-in-sub-saharan-africa/ (Accessed on Mar. 3, 
2025) 
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South African Truth and Reconciliation Commission acknowledged the financial damage 
caused by apartheid but failed to execute land redistribution policies that were critical to 
address the systemic economic disparities.27 Inequity in healthcare, social security and 
education represents another unaddressed pattern during transitional justice.28  

A challenge also exists regarding the methods of human rights monitoring and reporting. In 
conflict and post-conflict nations, violations of civil and political rights are systematically 
reported, monitored and published. The transitional justice process is shaped by the number of 
documented cases or observed patterns of violations and abuses; however, the deprivation of 
economic, social, and cultural rights is inherently less visible compared to civil and political 
rights, leading to less focus from transitional justice institutions. The absence of structured 
monitoring and reporting of economic, social and cultural rights violations is a significant 
deficiency in transitional justice. The focus of investigations and documentation tends to 
centre on apparent violence, overlooking the systemic injustices that generate and maintain 
socio-economic disparities. This not only refers a superficial understanding of human rights 
violations during conflict but also prevents these injustices from being addressed. The 
sidelining of ESCR results in a narrow conception of justice that overlooks the prolonged 
economic and social oppression. which drives conflicts and post-conflict instability. In 
particular, it allows transitional justice to ignore evidence of discriminatory policies, forced 
evictions, and the denial of healthcare and education as clear violations of human rights. 

Finally, the attribution of accountability for the violation of socio-economic rights is 
also a complex challenge, requiring thorough groundwork and clarity on “who should be 
held accountable, how and by when”. Truth commissions and judicial systems typically 
emphasise individual accountability, holding individuals responsible for the violations and 
abuses they have committed.29 However, ESCR violations are frequently collective and 
systemic, complicating their attribution to specific offenders within conventional legal 

27 Jon D. Unruh & Musa Adam Abdul-Jalil, Housing, Land and Property Rights in Transitional Justice, Vol. 15(1), INTERNATION-
AL JOURNAL OF TRANSITIONAL JUSTICE 1–6, 2021, available at https://doi.org/10.1093/ijtj/ijab004 (Accessed on Mar. 3, 
2025)

28  Kelsey Larsen & Elizabeth Stanley, How Stress, Trauma, and Emotion May Shape Post-Conflict Environments – with Implications 
for International Peacekeeping, 31(3), INTERNATIONAL PEACEKEEPING 332–359, 2024, available at https://doi.org/10.1080
/13533312.2024.2321434 (Accessed on Mar. 3, 2025) 

29 Donald W. Shriver, Truth Commissions and Judicial Trials: Complementary or Antagonistic Servants of Public Justice? Vol.16(1), 
JOURNAL OF LAW AND RELIGION 1–33, 2001, available at https://doi.org/10.2307/1051506  (Accessed on Mar. 3, 2025) 
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structures.30 Therefore, a paradigm shift is required for transitional justice mechanisms to 
effectively provide justice-one that incorporates all human rights violations as fundamental 
to accountability, truth-seeking, institutional reforms and reparations. 

This necessitates a comprehensive strategy that recognises violations of economic, social, 
and cultural rights as legal obligations requiring effective remedies. Truth commissions and 
various transitional justice bodies, therefore, should expand their mandates to encompass 
thorough inquiries into land dispossession, economic disenfranchisement, and the denial 
of healthcare and education as essential human rights abuses. Unless the socio-economic 
injustices of inequality, discrimination, poverty, and lack of access to resources - which 
drive conflict and marginalisation - are addressed, transitional justice will remain incomplete 
with and increased risk of renewed instability.

3. The Case of Nepal:  Context and Opportunities

A need for sufficient attention to underlying root causes 

Until 1990, Nepal’s socio-economic and political system was profoundly influenced by 
historical exclusion, feudal systems, unequal power-sharing and, and pervasive inequality.31 
These root causes often led to significant but inconclusive discontent and protests against 
successive regimes. The feudal landholding structure centralised wealth and authority among 
a small group of elites, while the majority of people, especially peasants and workers, remained 
trapped in cycles of poverty and economic dependence.32 The strict caste system and ethnic 
bias intensified disparities, with Dalits, Indigenous populations, and marginalised groups 
systematically excluded from political participation, public sector representation, education, 
and economic opportunities.33 Women suffered disproportionate levels of oppression, as 
patriarchal norms limited their access to property and decision-making authority both in 

30  Susie Talbot, University of Bristol Human Rights Implementation Centre, More Than the Sum of Our Parts: Reflections on Col-
lective Implementation of Economic, Social and Cultural Rights Decisions, n.d., available at https://www.bristol.ac.uk/media-li-
brary/sites/law/hric/2021-documents/11.%20Collective%20ESCR%20im plementation_Talbot%20ENG.pdf  (Accessed on Mar. 3, 
2025)

31  See generally, Axel Michaels, NEPAL: A HISTORY FROM THE EARLIEST TIMES TO THE PRESENT (Oxford University 
Press, 2024)

32 See generally, Jeevan R. Sharma, POLITICAL ECONOMY OF SOCIAL CHANGE AND DEVELOPMENT IN NEPAL (Blooms-
bury Publishing, 2021)

33  See generally, Michael Hutt, HIMALAYAN PEOPLE’S WAR: NEPAL’S MAOIST REBELLION (Indiana University Press, 
2004)
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the public and private sectors. The absolute monarchy and the state’s partnership with the 
governing aristocracy perpetuated centralised political authority, preventing any significant 
reforms. 

These systemic injustices sparked increasing resentment among the working class, landless 
agricultural workers, and marginalised groups, resulting in several movements advocating for 
socio-economic and political rights. The 1951 revolution ended the Rana regime; however, 
the lack of significant land reforms and inclusive governance continued to fuel discontent.34 
The establishment of the non-partisan Panchayat system in 1960 further stifled democratic 
hopes, heightening the frustration within marginalised groups and political activists.35 By 
the late 1980s, economic struggles, lack of political rights, and persistent inequalities 
and discrimination had escalated to a tipping point, resulting in the People’s Movement 
(Jana Andolan), which eventually overthrew the absolute monarchy and set the stage for a 
multi-party democracy. The democratic transition in 1990 promoted civil and political rights, 
including the right to vote. Nonetheless, deep rooted socio-economic inequalities remained 
unaddressed, sustaining dissatisfaction, disempowerment, unequal power distribution, and 
inadequate pro-poor policies.36 

In response to these circumstances, a communist faction of Nepal presented a list of 
demands to the government in 1996, five years after the political transition.37 These demands 
emphasised various issues related to economic, social, and cultural rights, including ending 
patriarchal exploitation and discrimination against women and girls, allowing daughters 
to inherit paternal property, eliminating racial exploitation and oppression, abolishing 
untouchability, guaranteeing equal opportunities for every language and dialect, and enacting 
land reforms to assist tenants and the landless. These demands sought to tackle fundamental 
problems of inequality and financial imbalance. The then government’s lack of an adequate 
response triggered the armed conflict, which lasted for ten years, killing around 13,000 

34  Dhaka Ram Sapkota & Dol Raj Kafle, The First Decade of Democracy in Nepal: Challenges, Experiments, and Lessons Learned, 
Vol. 3(12), GLOBAL MEDIA JOURNAL 6-15, 2024, available at https://doi.org/10.55640/gmj/ Volume03Issue2-02 (Accessed on 
Mar. 3, 2025)

35  See generally, Leelanteshwar Sharma Baral, AUTOCRATIC MONARCHY: POLITICS IN PANCHAYAT NEPAL (Martin Chau-
tari, 2012)

36 See generally, Axel Hadenius ed., DEMOCRACY’S VICTORY AND CRISIS (Cambridge University Press, 1997) available at 
https://doi.org/10.1017/CBO9780511558740.016 (Accessed on Mar. 3, 2025) 

37 See generally, Nabiha Gul, Question of Nepal: Political Instability and Maoist Insurgency, Vol.55(3),  PAKISTAN HORIZON 
27–40, 2002, available at http://www.jstor.org/stable/41394409 (Accessed on Mar. 3, 2025) 
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people, displacing hundreds of thousands, and resulting in serious violations of international 
human rights and humanitarian law.38 

OHCHR’s Nepal conflict report and reports from civil society organisations document 
systematic human rights violations. However, less attention has been given to economic, 
social and cultural rights in those analysis. One area that received even less attention is 
the field of cultural rights. Various groups have experienced restrictions on using their 
native languages, practising traditional customs such as land tenure systems, and accessing 
education in their mother tongues leading to cultural erosion.39 Conflict-related confrontations 
and factions have damaged temples, monasteries, and other cultural landmarks, hampering 
communities’ cultural practices. Forced displacements in various regions of the country 
have additionally disrupted traditional ways of life, leading to core issues of cultural identity 
among affected populations.40

The 2006 Comprehensive Peace Agreement (CPA) in Nepal pledged to create an environment 
where citizens could fully exercise their civil, political, economic, social, and cultural rights. 
Nonetheless, the CPA’s execution has faced criticism for its inadequate effectiveness in 
addressing deep-rooted structural problems like poverty, discrimination, nd unemployment.41 
Although the agreement established a basis for political change, it failed to implement 

38 Human Rights Watch, Between a Rock and a Hard Place: Civilians Struggle to Survive in Nepal’s Civil War, Oct. 6, 20024, available at 
https://www.hrw.org/report/2004/10/06/between-rock-and-hard-place/civilians-struggle-survive-nepals-civil-war (Accessed on 3 Mar. 
2025]; Human Rights Watch, Clear Culpability: “Disappearances” by Security Forces in Nepal: II. Background, Feb. 2025, available 
at: https://www.hrw.org/reports/2005/nepal0205/2.htm (Accessed on Mar. 3, 2025); OHCHR, Nepal Conflict Report, Oct. 2012.

39 Baburam Bhattarai, 40 Point Demand, reprinted in UNDERSTANDING THE MAOIST MOVEMENT OF NEPAL 391, Deep-
ak Thapa ed., (Martin Chautari, 1996) available at https://satp.org/satporgtp/countries/nepal/ document/papers/40points.htm (Ac-
cessed on Apr. 15, 2025)

40  See generally, International Commission of Jurists, Challenges to Freedom of Religion or Belief in Nepal: A Briefing Paper, 
Jul. 2018, available at https://www.icj.org/wp-content/uploads/2018/08/Nepal-Freedom-of-religion-brief-Advocacy-Analy-
sis-brief-2018-ENG.pdf (Accessed on Apr. 14, 2025) and Cultural Survival, Convention on the Rights of the Child Shadow Report 
Submission: Indigenous Children’s Rights Violations in Nepal Submission by State of Indigenous Human Rights in Nepal in Light 
of the UN Declaration on the Rights of Indigenous Peoples to United Nations Human Rights Council: Universal Periodic Review, 
Mar. 2015, available at https://www.ohchr.org/en/hr-bodies/upr/uprnp-stakeholders-info-s23 (accessed on Apr. 14, 2025)

41 Renée Jeffery, Nepal’s Comprehensive Peace Agreement: Human Rights, Compliance and Impunity a Decade On, 93(2), INTERNA-
TIONAL AFFAIRS (ROYAL INSTITUTE OF INTERNATIONAL AFFAIRS 1944-) 343–364, 2017, available at https://www.jstor.
org/stable/48569546 (Accessed on Mar. 3, 2025)
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comprehensive socio-economic reforms necessary to eliminate systemic disparities and 
protect the rights of marginalised groups.42 

Following the conclusion of the CPA, a few notable achievements stand out. The democratic 
and inclusive constitution that recognises rights and freedoms is an important advancement.  
The establishment of two transitional justice institutions-the Truth and Reconciliation 
Commission (TRC) and the Commission of Investigation on Enforced Disappeared Persons 
(CIEDP)- to investigate human rights abuses that occurred during the decade-long Maoist 
insurgency (1996-2006).43 Although the advancement of justice through these transitional 
justice mechanisms has been gradual, they have recorded thousands of grievances from 
victims and their families, revealing the scale of wartime atrocities. The establishment of 
these mechanisms has enabled public acknowledgement of human rights violations that 
were earlier concealed due to political sensitivities. This contributed to reducing the culture 
of impunity to some extent and established an official pathway for victims to pursue truth 
and recognition. However, much remains to be done, including ensuring the commission’s 
independence and capacity to effectively address conflict-related violations. While the 
two transitional justice bodies, namely the Commission of Investigation on Enforced 
Disappearance and the Truth and Reconciliation Commission’s mandates, have been 
reestablished with a new legislative change, the delay in appointing their leadership and 
operationalising of the mandate continues to create uncertainty about the transitional justice 
response. 

The other achievement concerns the integration of Maoist ex-combatants into the Nepal Army 
and government institutions through security sector reforms. The Nepal Army integrated 
thousands of former Maoist fighters, while other individuals were provided with financial 

42 National Human Rights Commission, Ten Years of Comprehensive Peace Agreement: Human Rights Situation- A Brief Report, 

Nov. 20, 2016, available at https://www.nhrcnepal.org/uploads/publication/Nepal _NHRC_CPA_10Yrs_Report_Eng_2016.pdf 
(Accessed on Apr. 15, 2025)

43 National News Agency, Nepal, 17 Years After Comprehensive Peace Accord, Conflict Survivors Still Yearning for Justice, my 

Republica, Nov. 20, 2023, https://myrepublica.nagariknetwork.com/news/17-years-after-comprehensive-peace-accord-conflict-
survivors-still-yearning-for-justice (Accessed on Mar. 3, 2025); Human Rights Watch, Breaking Barriers to Justice: Nepal’s Long 
Struggle for Accountability, Truth and Reparations, Mar. 5, 2024, available at https://www.hrw.org/report/2024/03/05/break-
ing-barriers-justice/nepals-long-struggle-accountability-truth-and (Accessed on  Mar. 3, 2025)
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assistance for rehabilitation. These steps were vital in preventing a return to conflict and 
sustaining political stability. 

4. Towards a more Robust Framework: Embedding Economic, Social and Cultur-
al Rights in Transitional Justice Measures in Nepal 

The Role of Economic Policies in Transitional Justice

Transitional justice cannot be fully realised without broader socio-economic reforms.  legal 
accountability and truth-seeking processes are vital, failing to redress economic injustices, 
dismantle structural barriers, and guarantee the enjoyment of economic, social, and cultural 
rights perpetuates inequalities and heightens the risks of recurring conflicts. International 
human rights, norms, and standards clearly acknowledge the right to an adequate standard 
of living and equitable access to quality education, employment, and social security as 
essential to human dignity.44 In addition, the UN Basic Principles and Guidelines on the 
Right to a Remedy and Reparation emphasises that reparations should be comprehensive, 
including restitution, compensation, rehabilitation, satisfaction, and guarantees of non-
recurrence. Nevertheless, in numerous post-conflict societies like Nepal, justice in terms 
of socio-economic and cultural equality has remained an afterthought instead of a core 
component of transitional justice. 

In the period since the conflict, Nepal has made some progress in terms of macroeconomic 
indicators, with an average economic growth rate of 4.35% from 1993 to 202345 alongside 
a moderately high inflation rate (5.4 percent in 2024).46 Nevertheless, a more nuanced 
breakdown of socioeconomic indicators reveals systematic disparities that remain far 
distanced from the progressive realisation of economic, social, and cultural rights. 

The Nepal Living Standard Survey Report47 highlights that while basic school attendance is 
nearly universal at 96.2%, the net enrolment rate (NER) for secondary education falls below 

44 Zhihang Zheng, The Right To An Adequate Standard Of Living, in THE LEGAL ISSUES OF THE EMERGING RIGHTS 287-342, 
Jianzong Yao ed., (Springer, 2024) available at: https://doi.org/10.1007/978-981-97-0499-6_9 (Accessed on Mar. 3, 2025)

45 The World Bank, The World Bank in Nepal: Overview, Apr. 3, 2025, available at: https://www.worldbank.org/en/country/nepal/
overview#1 (Accessed on Apr. 15, 2025)

46 Id
47 National Statistics Office, Government of Nepal, Nepal Living Standard Survey IV 2022/23, Jun. 2024, available at https://data.

nsonepal.gov.np/dataset/b6c3c19b-4b15-44bf-8653-1571e76dad14/resource/e2d52301-1c25-498b-8732-4326c62a2372/
download/nlss-iv.pdf (Accessed on Apr. 15, 2025)
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50%, and for tertiary education, it drops to just 17%. These figures suggest that although 
Nepal has made commendable strides in expanding primary education, retention of students 
beyond primary levels is still an issue, particularly among economically disadvantaged 
groups. The Report further illustrates improvements in per capita consumption, which 
increased from NPR 6,802 in 1995/96 to NPR 130,853 in 2022/23, signalling enhanced 
living standards. Nevertheless, significant income inequality remains, with the richest 20 per 
cent of the population enjoying an annual per capita consumption of NPR 254,806, while the 
poorest 20 per cent subsist on just NPR 57,855. Employment trends indicate vulnerabilities, 
with the unemployment rate at 12.6% in 2022/23, disproportionately affecting youth, whose 
unemployment rate stands at 22.7%. 

The Survey48 reveals both the gains and gaps in healthcare, access to drinking water, and 
housing, which are crucial components of economic, social, and cultural rights. Findings 
indicate an overall increase in healthcare accessibility, with 80.4% of households now 
living within 30 minutes of a health facility. However, disparities persist between urban and 
rural areas, where residents often face limited availability of specialised care and higher 
out-of-pocket expenses for medical treatment.  These trends underscore that inequalities 
in education, employment, and income distribution continue to hinder the enjoyment of 
socio-economic rights. 

The conflict had profound effects on migration patterns, particularly among the youth. The 
conflict triggered both internal displacement and international migration as individuals 
sought safety and economic opportunities.49 Thousands of people migrate domestically and 
internationally, with an average of 2,000 youths leaving daily through the official channels.50 
Migration, primarily driven by a lack of economic opportunities, is reshaping the social 
fabric of communities. As individuals leave in search of better livelihoods, families become 
fragmented, eroding traditional support systems and cultural cohesion. Rural areas experience 

48 National Statistics Office, Government of Nepal, Nepal Living Standard Survey IV 2022/23, Jun. 2024, available at https://
data.nsonepal.gov.np/dataset/b6c3c19b-4b15-44bf-8653-1571e76dad14/resource/e2d52301-1c25-498b-8732-4326c62a2372/
download/nlss-iv.pdf (Accessed on Apr. 15, 2025)

49 Adrian Khan and Jennifer Hyndman, Navigating Civil War through Youth Migration, Education, and Family Separation, Vol. 
31(2), REFUGE: CANADA’S JOURNAL ON REFUGEES 75-84, 2015, available at https://www.jstor.org/stable/48649037 
(Accessed on Mar. 3, 2025) 

50 Hari Bansh Jha, Observer Research Foundation, Massive Outflow of Youth From Nepal: A Security Issue in the Making, Aug. 3, 
2023, available at https://www.orfonline.org/expert-speak/massive-outflow-of-youth-from-nepal (Accessed on Mar.3, 2025)
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depopulation, leading to labour shortages and a decline in agricultural productivity, while 
urban centres face increased pressure on housing, infrastructure, and public services. The 
absence of working-age populations in villages disrupts the transmission of generational 
knowledge and erodes communal cohesion. Additionally, remittances, though financially 
beneficial, can create dependency and alter social dynamics. Addressing economic disparities 
and creating sustainable job opportunities is crucial to mitigating these disruptions and 
preserving social harmony.

The progressive realisation of economic and social rights, as outlined by the International 
Covenant on Economic, Social and Cultural Rights, requires the government of Nepal to 
allocate the maximum amount of its available resources. It is realised through increasing and 
safeguarding public expenditure, particularly in the social sector. In this regard, measures 
should be taken to ensure that human rights-based principles in fiscal policy are applied 
to tax and budget policies to maximise their impact on livelihoods, alongside measures to 
strengthen government accountability in resource distribution. According to data from the 
Financial Comptroller General’s Office (FCGO),51 Nepal’s real per capita public expenditure 
increased from NRs. 26.5 thousand in 2018/19 to NRs. 34.4 thousand in 2022/23. It should 
be noted, however, that this measure of growth in public spending remains heavily reliant 
on indirect taxes, with taxes on goods and services accounting for nearly 50% of total tax 
revenue.52 This dependence on indirect taxes unfairly burdens lower-income populations, 
worsening existing economic disparities, particularly for conflict-affected communities. 
Although higher tax revenue enhances the government’s financial capability, it is crucial to 
ensure that tax policies do not excessively burden those who can least afford it. In addition, 
public debt must be carefully managed to ensure fiscal sustainability. A policy shift is 
needed to address Nepal’s debt burden effectively which may include introducing sound 
fiscal policies, as it has increased by more than twofold over the last five years. Efforts 
must be made to decrease interest payment burden and prevent resource diversion from 
critical sectors such as health or education. The government should prioritise strategic fiscal 
measures, including “ringfencing” overseas loans, to mitigate the risks of austerity policies 

51 Financial Comptroller General’s Office (FCGO), Government of Nepal, Consolidated Financial Statement 2022-2023, Jul. 21, 
2024, available at https://www.fcgo.gov.np/storage/uploads/report publication/2024-07-21/20240725124752_cfs.pdf  (Accessed 
on Apr. 15, 2025)

52   Financial Comptroller General’s Office (FCGO), Government of Nepal, supra note. 51 at 22.
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that disproportionately impact vulnerable populations, especially in key economic, social 
and cultural rights. 

National economic policies directly influence victims’ capacity to reconstruct their lives 
in post-conflict societies. With reforms that enhance access to public services, health, 
education, livelihood, safer housing or more comprehensive social protection, victims will 
be able to seek and achieve justice, as well as meaningfully participate in public and political 
spheres. In Nepal, communities most affected by the conflict, especially in rural and remote 
regions, require intensified measures to fulfil their rights to employment, land, resources 
and services. As identified by the National Human Rights Commission of Nepal, numerous 
conflict victims, such as displaced families and former combatants, still lack the necessary 
government assistance for them to be able to enjoy adequate resources and livelihoods.53 The 
dependence on remittances in the functioning of the economy, which accounts for more than 
25% of Nepal’s GDP, highlights the urgent needs to boost the local economic prospects in 
both the short and long run. Focusing on economic reforms could help reduce the increasing 
migration of war-affected individuals who often face hazardous labour conditions abroad. 
Meaningful reparations should take into consideration these push factors which dispropor-
tionately affect those already marginalised by the root causes of conflict. 

The role of broader economic reforms alongside reparations is critical for achieving 
meaningful and lasting change. Colombia is an insightful comparative case, where economic 
reintegration initiatives have been a fundamental aspect of transitional justice. The Colombian 
government adopted a reintegration strategy focused on victims, which featured specialised 
job programs, financial aid for war-affected individuals, and land redistribution initiatives 
to tackle historical wrongs. Consequently, communities that previously experienced high 
levels of violence have reported a reduction in recidivism and improved social stability.54 In 

53 National Human Rights Commission, Ten Years of Comprehensive Peace Agreement: Human Rights Situation- A Brief 
Report, Nov. 20, 2016, available at https://www.nhrcnepal.org/uploads/publication/Nepal _NHRC_CPA_10Yrs_Report_
Eng_2016.pdf (Accessed on Apr. 15, 2025)

54 United Nations Verification Mission in Colombia, The New Reintegration Landscape, Eight Years After the Final Peace 
Agreement Signature, UN Verification Mission in Colombia, Jan. 9, 2025, https://colombia.unmissions.org/en/new-rein-
tegration-landscape-eight-years-after-final-peace-agreement-signature; United Nations, Nearly Five Years into Colombia’s 
Historic Peace Agreement, Unprecedented Achievements in Transitional Justice Notched, Special Representative Tells Secu-
rity Council, Jul. 13, 2021, available at https://press.un.org/en/2021/sc14579.doc.htm; Ted Piccone, Brookings, Peace with 
Justice: The Colombian Experience with Transitional Justice, Jul. 2019, available at https://www.brookings.edu/articles/
peace-with-justice-the-colombian-experience-with-transitional-justice/ (Accessed on Apr. 15, 2025)
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Nepal, former combatants and victims of conflict have received minimal lasting economic 
assistance, recovery and solutions. The government’s one-time payments are insufficient to 
restore lives, and thousands of victims suffer from severe poverty, rehabilitation and limited 
access to healthcare and education. Therefore, incorporating socio-economic strategies into 
transitional justice frameworks is crucial to breaking vicious poverty and social exclusion 
cycles. As Nepal prioritises addressing the issue of economic justice, it must adopt a 
rights-based economic recovery plan that prioritises the long-term socio-economic well-being 
of victims. This requires substantial government investment in public infrastructure, job 
creation initiatives, health care, and education, particularly in conflict-affected areas. 
Additionally, it calls for redesigned support programmes that ensure access to healthcare, 
vocational training, and land reform measures, empowering victims rather than leaving them 
dependent on short-term financial assistance.

Strengthening the implementation of the constitutional provisions on economic, social 
and cultural rights 

The 2015 Constitution of Nepal is considered among the most advanced in South Asia 
which recognises economic, social and cultural rights as enforceable fundamental rights and 
essential to achieving social justice.55 Grounded in the ideals of inclusiveness and fairness, 
the Constitution56 guarantees various socio-economic rights in line with international human 
rights norms and standards as outlined in Part 3 (Fundamental Rights and Duties) and Part 
4 (Directive Principles, Policies, and Responsibilities of the State). Important provisions 
include the right to education (Article 31), the right to health (Article 35), the right to food 
(Article 36), the right to housing (Article 37), and the right to work and labour (Article 34). In 
principle, these provisions require the government of Nepal to ensure their implementation 
as fundamental human rights, alongside other fundamental freedoms, by providing essential 
services and livelihood opportunities to all citizens, especially marginalised and vulnerable 

55 Sabrina Singh, Realizing Economic and Social Rights in Nepal: The Impact of a Progressive Constitution and an Experimental 
Supreme Court, Vol. 33, HARVARD HUMAN RIGHTS JOURNAL 275–310, 2020, available at: https://journals.law.harvard.edu/
hrj/wp-content/uploads/sites/83/2020/10/33HHRJ275-Singh.pdf (Accessed on Mar. 3, 2025) 

56 Michael Hutt, Before the Dust Settled: Is Nepal’s 2015 Settlement a Seismic Constitution? Vol. 20(3), CONFLICT, SECURITY 
& DEVELOPMENT 379–400, 2020, available at https://doi.org/10.1080/14678802.2020.1771848  (Accessed on Mar. 3, 2025); 
Jayanta Rai, Including the Excluded? The Political Economy of the Constituency Development Fund in Post-War Nepal, Vol. 21(6), 
CONFLICT, SECURITY & DEVELOPMENT 805–830, 2021, available at https://doi.org/10.1080/14678802.2021.2001197 (Ac-
cessed on Mar. 3, 2025) 
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populations. These rights can be enforced by aggrieved parties and individuals if they are 
not fulfilled, violated or abused. Additionally, the Constitution aims Nepal to shift towards a 
socialist-oriented economy, focusing on fair resource allocation and affirmative measures to 
support historically marginalised groups.57Although these strong constitutional guarantees 
exist, people can only realise these rights if government introduces enhanced measures 
backed by sufficient resources and robust enforcement mechanisms are crucial for addressing 
structural inequalities.
A key constitutional guarantee concerning economic, social and cultural rights is Article 
42, which enshrines the right to social justice. This article specifically focuses on the rights 
of women, Dalits, Indigenous communities, Madhesis, individuals with disabilities, and 
conflict victims, guaranteeing affirmative action measures to enhance their socio-economic 
involvement. Article 43 guarantees the right to social security, encompassing protections for 
the elderly, single mothers, individuals with disabilities, and economically disadvantaged 
groups. These guarantees align with Nepal’s commitments under international human rights 
law, including the treaties Nepal has ratified or acceded. 

While protection and safeguards exist, bridging the gap between legal protections and 
effective policy implementation remains a priority. As discussed in earlier chapters, numerous 
marginalised communities, especially in rural and post-conflict areas, continue to lack access 
to opportunities designed to alleviate economic hardship, despite existing constitutional 
safeguards. Ensuring adequate budget allocation, efficient resource utilisation under good 
governance principles, rigorous anti-corruption measures, streamlined bureaucracy, and 
political stability is essential to strengthening Nepal’s capacity to implement right-related 
provisions as mandated by the constitution. To uphold the constitutional commitment to 
decentralisation and federalism, equitable resource distribution and allocation within 
and between regions should adhere to the principles of transparency, inclusiveness and 
accountability, which will strengthen province and local level governments, currently 
constrained by limited fiscal autonomy and other structural challenges. 

Furthermore, the government should develop and implement policies that foster cultural 
interaction, mutual understanding, and the sharing of diverse historical perspectives. 
Historical narratives are important elements of cultural heritage, playing a decisive role in 
collective identity. Therefore, history education, and curricula should adopt a comparative 

57  NEP. CONST., (2015), pmbl
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and multi-perspective approach that acknowledges the complexity of history and practices. 
In this regard, Nepal can ensure that their long-term strategies incorporate memorialization 
processes that allow affected communities to express their diverse narratives in culturally 
meaningful ways. Effective memorialization requires inclusive collaboration between the 
authorities, citizens and civil society, especially representatives of those directly impacted 
by past events.58

Good governance is essential for protecting economic, social and cultural rights as it 
establishes the conditions necessary for securing decent work, adequate standards of living 
and access to basic services, such as healthcare and education, which underpin a country’s 
development.59 It also helps ensure accountability, transparency, and public participation in 
decision-making; fostering inclusive economic growth and social progress.60 Despite some 
progress in the economic sphere, poor governance remains a major concern for the country. 
The World Banks’s governance indicators show a trend of deterioration in corruption control 
capacity, regulatory quality, government effectiveness, and rule of law between 1996 to 
2023.61 This lack of good governance continues to impede economic development and the 
interlinked persistent political tension in Nepal.62 

58 International Covenant on Economic, Social and Cultural Rights, International Covenant on Civil and Political Rights, G.A. Res. 
2200A(XXI), U.N. Doc. A/RES/2200(XXI) (Dec. 1966); Convention on the Rights of the Child, G.A. Res. 44/25, U.N. Doc. A/
RES/44/25 (Dec. 1989); E.S.C General Comment No. 21, U.N. Doc. E/C.12/GC/21 (Dec. 21, 2009); Special Rapporteur in the Field 
of Cultural Rights, Report on the Writing and Teaching of History, United Nations General Assembly, U.N. Doc. A/68/296 (Aug. 
9, 2013) (by Farida Shaheed); Special Rapporteur in the Field of Cultural Rights, Report on Memorization Processes in Post-Con-
flict and Divided Societies, United Nations Human Rights Council, U.N. Doc. A/HRC/25/49 (Jan. 23, 2014) (by Farida Shaheed); 
Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recurrence, Memorialization Processes 
in the Context of Serious Violations of Human Rights and International Humanitarian Law: The Fifth Pillar of Transitional Justice, 
United Nations Human Rights Council, U.N. Doc. A/HRC/45/45 (Jul. 9, 2020) (by Fabián Salvioli)

59 Organization for Security and Co-operation in Europe (OSCE), Good Governance, n.d., available at: https://www.osce.org/ocee-
a/446335#:~:text=Good%20governance%20at%20all%20levels,Mandate (accessed on Feb. 25, 2025)

60 Id
61 The World Bank, Governance Indicators of South Asia, 2025, available at https://databank.worldba nk.org/Governance-Indica-

tors-of-South-Asia/id/db8b27d6 (Accessed on Feb. 25, 2025)
62 Ganga Bahadur Thapa & Jan Sharma, Problems and Prospects of Good Governance and Economic Development in Nepal and 

Geopolitical Implications, in GOOD GOVERNANCE AND ECONOMIC DEVELOPMENT 165-184, Ramesh Chandra Das ed., 
(Routledge India, 2024)
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Ensuring rights of victims under the Ambit of Transitional Justice Laws

In accordance with international law, reparations should extend beyond mere monetary 
compensation to encompass actions that enable victims to reclaim their capacity to live with 
dignity. It is important for Nepal, as a State party to the UN human rights conventions on 
economic, social, and cultural rights, to implement its recommendations prioritising access 
to education, healthcare, and jobs and ensure that victims are not abandoned in situations of 
hardship.63 The UN Basic Principles and Guidelines on the Right to a Remedy and Reparation 
also obligates States to implement comprehensive reparations, including socio-economic 
rights, to avert future violations. 

The incorporation of economic, social and cultural justice into Nepal’s transitional justice 
framework must be a priority, as it strengthens the legitimacy of truth and reconciliation 
efforts. The right to justice for victims is inseparable from their rights to economic stability 
and social integration, and this must be embedded in future policy reforms. The ICESCR, 
the UN Basic Principles on Reparations, and the Sustainable Development Goals (SDGs) all 
emphasise that recovery after conflict should address inequalities to guarantee lasting peace. 
The omission of social, economic and cultural rights in Nepal’s current transitional justice 
system is more than a mere policy lapse; it constitutes a basic infringement of human rights. 

The transitional justice bill in Nepal, formally known as ‘A Bill to Amend the Disappeared 
Persons’ Enquiry, Truth and Reconciliation Commission Act, 2071’, was introduced in 
parliament in March 2023 and was unanimously approved in August 2024. The Act includes 
several progressive provisions to ensure the economic and social rights of conflict victims and 
their families. One of its major strengths is its emphasis on comprehensive redress measures, 
including psychosocial counselling, interim relief, compensation, and rehabilitation.64 These 
provisions acknowledge the long-term socioeconomic impact of conflict-related violence 
and ensure that victims, particularly those affected by rape, sexual violence, and torture, 
receive priority support.65 Additionally, the Act outlines institutional support measures, such 

63 Concluding Observations on the Sixth Periodic Report of the Democratic Republic of the Congo, CESCR, Feb. 14-Mar. 4, 2022, para. 
7, U.N. Doc. E/C.12/COD/CO/6; Concluding observations on the initial report of Mali, CESCR, Sep. 24 – Oct. 12, 2018, para. 5, U.N. 
Doc. E/C.12/MLA/CO/1; Concluding observations concerning the initial report of the Central African Republic, CESCR, Mar. 12-29, 
2018, para. 10,  U.N. Doc. E/C.12/CAF/CO/1.

64 A Bill to Amend the Disappeared Persons’ Enquiry, Truth and Reconciliation Commission Act, 2071, (2023), Art. 23.1.
65  Id, Art. 23.1b.
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as free education and healthcare, skill-based training, employment opportunities, interest-free 
loans, and housing assistance.66 If effectively implemented, these measures can enhance the 
livelihoods and long-term economic stability of victims and their families, reducing inter-
generational poverty and social marginalisation. The provision for community reparations 
programs67 is particularly significant, as it ensures that entire communities affected by the 
conflict receive support, thereby addressing collective harm and promoting social cohesion 
in post-conflict Nepal.

However, despite these positive aspects, the Act has several limitations that may hinder the 
full realisation of victims’ economic, social and cultural rights. One major concern is the lack 
of clarity in implementation mechanisms-while the Act recommends financial compensation, 
employment, and education support, it does not provide clear timelines, institutional respon-
sibilities, or budgetary commitments to ensure these benefits are actually delivered. Victims, 
particularly women, linguistic minorities, rural people and marginalised groups, often face 
bureaucratic hurdles and procedural delays in accessing government services. Furthermore, 
the focus on individual compensation may overlook the structural barriers that prevent 
victims from achieving sustainable economic independence. Another critical limitation is 
the gendered impact of conflict- while Article 23.1(b) prioritises victims of sexual violence, 
the Act does not address social stigma, reintegration challenges, or the need for specialised 
long-term support for female survivors. The absence of land or property rights guarantees 
for female victims further restricts women’s economic empowerment, as property restitution 
(Article 24) may prioritise male family members in Nepal’s patriarchal system. Another 
significant limitation is that Article 23(2), which pertains to provisions such as education 
and healthcare, is not legally binding on either the government or the Commission. The 
Commission has the discretion to recommend free education and healthcare only if it deems 
it necessary. Similarly, the government is not obligated to provide these services unless 
it chooses to do so. This lack of enforceability creates uncertainty regarding the actual 
implementation of these provisions.

Several improvements can be made to enhance the Act’s effectiveness and inclusivity. First, 
victim-centred mechanisms should be introduced, such as one-stop support centres that 
streamline access to healthcare, legal aid, education, and employment programs. Special 

66  A Bill to Amend the Disappeared Persons’ Enquiry, Truth and Reconciliation Commission Act, 2071, (2023), Art. 23.2.
67  Id, Art. 23.2f.
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provisions should be strengthened for female survivors, including guaranteed land ownership 
rights, long-term economic reintegration programs, and psychosocial rehabilitation services 
tailored to their specific needs. Additionally, employment quotas for conflict victims could 
be introduced in government and private sector jobs, ensuring sustainable economic security 
rather than short-term relief measures.

Therefore, a policy that incorporates specific measures to address structural inequalities, 
such as affirmative action policies and targeted community-based programs, is required. 
Ensuring the active participation of victims in the design and implementation of transitional 
justice mechanisms would enhance their representation and ensure that their needs are 
adequately met. By addressing these gaps, the act can better fulfil its promise of providing 
economic and social justice to all victims and their families, particularly from a gender and 
economic and social rights perspectives.

5. Way Forward: Human Rights Beyond Transitional Justice for Sustainable Re-
forms

As outlined in the earlier chapters, the structural issues around prioritising specific categories 
of human rights violations against others and responding only to those violations without 
a comprehensive human rights analysis of human rights violations that took place during 
conflict pose a profound risk towards a successful transitional justice process. Transitional 
justice, therefore, needs to fully incorporate all human rights violations, including economic, 
social and cultural rights and must move from the current forms. 

A governance approach based on rights acknowledges that individuals’ everyday employment, 
healthcare, education, or housing challenges are closely connected to their fundamental 
rights. Addressing these issues is not optional but a legal obligation under international 
human rights law. A responsible government must guarantee that economic and social 
rights are progressively achieved, adequate fiscal space are in place, and that all citizens, 
particularly victims of conflict, have uninterrupted access to socio-economic opportunities. 
The integration of ESCR in the transitional justice system go beyond compensation to 
encompass institutional reform, livelihood restoration and long-term economic stability.

Moreover, restitution and compensation should not be limited to monetary assistance 
but should aim at reinstating dignity, security, and self-sufficiency for conflict-affected 
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individuals. This requires comprehensive support and rehabilitation initiatives, including 
access to psychosocial assistance, healthcare services, job opportunities, and educational 
scholarships for victims and their families. These measures should not be viewed as 
temporary or dependent solely on the effectiveness of transitional justice mechanisms but 
as the government’s broader duty to uphold the rights of every citizen. The success of a fair 
society depends on a government’s capacity to establish sustainable social and economic 
conditions that are capable of preventing future injustices, guaranteeing that transitional 
justice focuses not only on rectifying past wrongs but also on fostering a rights-based future. 

A truly transformative transitional justice process in Nepal must adopt a holistic approach 
that fully integrates ESCR into all aspects of justice and reconciliation. This requires the 
robust implementation of constitutional provisions that guarantee economic and social rights, 
backed by sufficient budget allocation and institutional capacity. Nepal’s 2015 Constitution 
provides a strong legal foundation for ESCR, but these guarantees remain largely symbolic 
without dedicated enforcement mechanisms and transparent governance. To bridge this 
gap, the government must recognise fundamental rights such as education, healthcare, 
employment, and social security as part of transitional justice.

Comprehensive reparations must extend beyond financial compensation to include 
economic empowerment measures such as vocational training, land reform, and employment 
programs. Merely providing one-time financial relief does not address victims’ structural 
barriers in rebuilding their lives. Instead, transitional justice policies must include long-term 
socio-economic solutions that enhance access to sustainable livelihoods and improve 
the quality of life for conflict-affected communities. Land reforms, particularly in rural 
and marginalised areas, should be prioritised to address historical inequalities that have 
contributed to conflict.

By embedding economic, social, and cultural rights into its transitional justice efforts, Nepal 
can create a more just and equitable society, breaking cycles of marginalisation and ensuring 
a foundation for sustainable peace and reconciliation. Nepal’s transitional justice process 
remains incomplete without fully recognising and realising economic, social, and cultural 
rights. While efforts have been made redress violation through the Truth and Reconciliation 
Commission and the Commission of Investigation on Enforced Disappeared Persons, these 
mechanisms have prioritised mainly civil and political rights, neglecting the deep-seated 
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socio-economic injustices that fuelled the conflict. The failure to integrate ESCR within 
transitional justice frameworks perpetuates cycles of marginalisation and instability, 
hindering sustainable peace and reconciliation. Addressing these rights is not merely a matter 
of development but an issue of justice, requiring comprehensive reparations, economic 
reforms, and institutional guarantees to ensure long-term transformation.
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Abstract

This article explores the legal, institutional, and policy frameworks governing the repression 
of serious violations of International Humanitarian Law (IHL) within the context of Nepal. It 
examines Nepal’s adherence to international legal obligations under the Geneva Conventions 
and related treaties, especially in the aftermath of the decade-long internal armed conflict 
(1996-2006). The study critically assesses Nepal’s domestic legislation, including the Nation-
al Penal Code and relevant procedural laws, highlighting existing provisions on genocide, 
torture, enforced disappearance, and crimes against humanity, while underscoring significant 
legislative and enforcement gaps-particularly the absence of explicit war crimes provisions. 
The article evaluates the roles of national institutions such as the judiciary, the National IHL 
Committee, the Nepalese Army, and law enforcement agencies, alongside transitional justice 
mechanisms like the Truth and Reconciliation Commission and the Commission of Investigation 
on Enforced Disappeared Persons. It also analyzes the contributions of the International Com-
mittee of the Red Cross (ICRC) and judicial training institutions in advancing IHL awareness 
and implementation. The findings emphasize the urgent need for comprehensive legal reform, 
institutional strengthening, and political will to ensure accountability, prevent impunity, and 
fulfill Nepal’s international obligations. The article concludes by offering policy recommen-
dations for the establishment of specialized mechanisms, ratification of the Rome Statute, and 
proactive IHL integration to bolster national and international justice.

1. Introduction
Nepal ratified the Geneva Conventions, 1949 in 1964,1 thereby affirming its commitment to 
International Humanitarian Law (IHL). The Geneva Conventions are a comprehensive body 
of international legal instruments designed to protect individuals during armed conflicts. 

1 International Committee of the Red Cross, State Parties to the Geneva Conventions and Their Additional Protocols, ICRC, 
available at https://ihl-databases.icrc.org/en/ihl-treaties/geneva-conventions-1949/state-parties (Accessed on Feb. 15, 2025)

Director,  National Judicial Academy, Nepal 
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IHL, as a subset of public international law, comprises rules intended to safeguard those who 
are not or are no longer actively participating in hostilities, while also imposing restrictions 
on the means and methods of warfare. IHL encompasses both international treaties and 
customary rules that address humanitarian issues arising directly from armed conflict, 
whether international or non-international in nature. Consequently, IHL is often referred to 
as the ‘law of armed conflict’ or the ‘law of war’.2

Within IHL, two key branches are recognized, Geneva Law and Hague Law. The Geneva 
Law refers to the rules designed to protect individuals in armed conflict, such as military 
personnel who are hors de combat (out of the fight) and civilians who are not or are no longer 
directly involved in hostilities. On the other hand, Hague Law establishes the rights and 
obligations of parties engaged in hostilities, specifically regulating the conduct of warfare 
and limiting the means and methods employed in such conflicts.3

The Geneva Conventions of 1949 provide protection for a range of vulnerable groups, 
including civilians, prisoners of war, medical and religious personnel, and the wounded 
during armed conflict. These Conventions explicitly prohibit the use of excessive violence, 
pillage, and unnecessary destruction of property. While Nepal has ratified the Geneva 
Conventions and several other IHL treaties, including those concerning chemical, biological, 
and nuclear weapons, it has yet to ratify the Rome Statute of the International Criminal Court 
(ICC). As a party to the Geneva Conventions, Nepal is legally bound to impose domestic 
legal measures to penalize violations of the Conventions, though such legal provisions have 
not been fully enacted.4

During Nepal’s decade-long armed conflict (1996-2006), a non-international armed conflict, 
the importance of adherence to IHL became particularly evident. As Nepal has not yet 
acceded to the two Additional Protocols of 1977, it only applies Common Article 3 of the 
Geneva Conventions, which is applicable in non-international conflicts occurring within the 
territory of a state party to the Conventions.5 This article applies when the conflict is internal, 

2 International Committee of the Red Cross, What Is International Humanitarian Law? ICRC (Oct. 31, 2016), available at https://
www.icrc.org/en/document/what-ihl (Accessed on Feb. 15, 2025)

3  Id
4 Krishna Chandra Chalisey, Nepal and International Humanitarian Law, Kathmandu Post (Aug. 10, 2023), available at https://

kathmandupost.com/columns/2023/08/10/nepal-and-international-humanitarian-law (Accessed on Feb. 15, 2025)
5 World Legal Information Institute, International Law and International Human Rights Law: International Human Rights Law and 

the Use of Force, ISIL Yearbook of International Humanitarian and Refugee Law, 11 (2001), available at http://www.worldlii.org/
int/journals/ISILYBIHRL/2001/11.html (Accessed on Feb. 15, 2025)
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involving either government forces and rebel groups or among rebel factions themselves. 
The Additional Protocol II further expands on the protections afforded under Common 
Article 3. 6

Common Article 3 provides a minimum level of protection for individuals who are not 
actively involved in the conflict, including members of the armed forces in specific 
circumstances outlined in the article. Two fundamental principles under this provision are 
the humane treatment of all persons and the non-discriminatory nature of such treatment.

The Nepalese judiciary has addressed the application of IHL principles in several key cases, 
such as in Rajaram Dhakal case. In this case, the Supreme Court of Nepal directed the 
government to undertake a thorough study and research of IHL and take necessary steps 
to enact laws in line with the spirit of the Geneva Conventions.7 However, the process of 
incorporating the Geneva Conventions into Nepal’s domestic legal framework remains 
ongoing. This is reflected in ongoing discussions surrounding the National Penal Code and 
other legal structures intended to address the suppression of serious violations of IHL within 
the context of Nepalese law.

2. Repression of Serious Violations of IHL

The repression of serious violations of International Humanitarian Law (IHL) involves legal 
and enforcement actions by states and conflict parties to prevent and penalize grave breaches 
of the laws of war. The Geneva Conventions of 1949 and their Additional Protocols I and II 
mandate states to implement laws to punish such breaches in both international and non-in-
ternational conflicts. States are also required to take preventive measures against other IHL 
violations, even if they are not classified as grave breaches. Additional IHL instruments, like 
the 1980 Convention on Conventional Weapons, further reinforce the need for legal actions 
to address violations, strengthening the enforcement of humanitarian law.8 

National legislation aimed at repressing violations of international humanitarian law (IHL) 
should include provisions that outline punishments proportional to the seriousness of 
each offense. This requires laws that criminalize grave IHL breaches, such as war crimes, 

6  World Legal Information Institute, International Law and International Human Rights Law: International Human Rights Law and 
the Use of Force, ISIL Yearbook of International Humanitarian and Refugee Law, 11 (2001), available at http://www.worldlii.org/
int/journals/ISILYBIHRL/2001/11.html (Accessed on Feb. 15, 2025) 

7  N.K.P. 2064 BS, Vol. 12, Decision No. 7274, available at https://www.legal-tools.org/doc/320f25/pdf/ (Accessed on Feb. 15, 2025)
8 Id
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genocide, and crimes against humanity. It should establish individual criminal responsibility 
not only for those who directly commit violations but also for those who order, facilitate, 
or fail to prevent them, including superior officers. The law must criminalize breaches by 
omission, ensure that political, military, or national interests cannot be used as excuses 
for immunity, and disallow superior orders as a defense. Moreover, it should have broad 
jurisdiction, ensuring accountability for offenders regardless of their nationality or where 
the crime occurs. The legislation must guarantee fair trial rights, including prosecution in an 
impartial, regularly established court, and include provisions for international cooperation in 
extradition and legal assistance.

Effective judicial mechanisms are crucial for prosecuting those responsible for such 
violations. This may involve collaboration with international bodies, such as the International 
Criminal Court (ICC) or specialized tribunals, when national courts fail to act. Additionally, 
preventive measures like military training, clear rules of engagement, and disciplinary 
actions must be continuously implemented to ensure adherence to IHL.

3. Efforts of ICRC on National Repression of Serious Violations of IHL

For several years, the ICRC has actively encouraged states to fulfill their obligations 
under International Humanitarian Law (IHL) by adopting relevant national regulations 
and legislation. Through its Advisory Service on IHL, established in 1995, the ICRC has 
provided technical assistance to states-at their request or with their consent-on incorporating 
IHL into domestic legal systems. This includes translating the Geneva Conventions and 
their Additional Protocols into national languages, supporting the adoption of criminal 
laws to address war crimes, and promoting measures to safeguard the Red Cross emblem. 
The Advisory Service also focused on integrating IHL education into official curricula and 
establishing national information offices to enhance awareness.

In addition, the ICRC conducts training and capacity-building programs like the South 
Asian Teaching Sessions (SATS) to deepen knowledge of IHL principles among legal 
professionals, government officials, and military personnel. By collaborating with judicial 
bodies, academic institutions, and security forces, the ICRC ensures that IHL is effectively 
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embedded in national legal frameworks, promotes compliance, and fosters a broader culture 
of respect for human rights and the protection of civilians in conflict.

4. Nepali Measures and Arrangements

The Comprehensive Peace Accord (CPA) of Nepal, signed in 2006, emphasizes the 
commitment of all parties to uphold International Humanitarian Law (IHL) as a central 
component of the peace process. It marked the end of a prolonged conflict and laid the 
foundation for incorporating IHL into Nepal’s legal system.9  The CPA prioritizes the 
protection of civilians and non-combatants during conflicts, ensures accountability for 
breaches of humanitarian law, and calls for transitional justice to address past wrongs. 
By integrating IHL into its broader goals for national reconciliation and justice, the CPA 
reinforces the obligation of all parties to comply with international standards in both wartime 
and post-conflict recovery.

As a signatory to the Geneva Conventions of 1949 and other IHL treaties, Nepal has worked 
to incorporate these principles into its 2015 Constitution and national laws. The Constitution 
affirms Nepal’s commitment to international law, particularly in safeguarding human rights, 
fundamental freedoms, and the rights of conflict victims.

Nepal’s dedication to international law is codified in Article 51(m) of the Constitution, 
which mandates the country to uphold global legal norms. To ensure compliance, specific 
constitutional bodies have monitoring and enforcement powers. Article 249(g) grants the 
National Human Rights Commission (NHRC) the authority to review the implementation 
of international treaties and recommend corrective actions to the government. Likewise, 
Article 252(b) gives the National Women Commission the responsibility to monitor the 
implementation of laws related to women’s rights under international treaties, enabling it to 
suggest measures to ensure effective compliance.

Regarding the relationship between international law and domestic law, Section 9 of the 
Nepal Treaty Act, 1990 establishes that when a treaty ratified by Parliament conflicts with 
existing domestic law, the treaty’s provisions take precedence, rendering conflicting domestic 
laws ineffective. If a treaty is signed by the government but not ratified by Parliament, the 

9 Comprehensive Peace Accord, 2006, Art. 7, available at https://www.nhrcnepal.org/uploads/publication/3-year_CPA_(1).pdf 
(Accessed on Feb. 16, 2025).
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government is required to initiate the legislative process to align domestic laws with the 
treaty’s obligations, ensuring Nepal’s adherence to its international legal commitments.10

5. Nepali Criminal Law

The National Penal Code of 2017 includes several provisions aimed at protecting individuals 
during armed conflicts, criminalizing acts such as genocide, crimes against humanity, torture, 
and enforced disappearances. Section 38 of the Code appropriately recognizes ‘crimes against 
humanity’ as an important aggravating factor when assessing the severity of an offense. 
However, the Code does not provide a clear definition or direct prohibition of these crimes. 
This lack of specificity and substantive legal prohibition undermines the effectiveness of 
the aggravating factor, raising concerns about the Code’s ability to adequately address and 
penalize these grave offenses.

Section 52 of the National Penal Code prohibits genocide, defining it as intentional acts 
aimed at destroying, in whole or in part, a specific ethnic, racial, national, or religious 
group. Genocide includes acts such as mass killings, causing severe harm, deliberately 
creating living conditions that lead to destruction, forcibly preventing births within the 
group, and transferring children to another group. The penalties for genocide range from life 
imprisonment to up to ten years, depending on the gravity of the act. Those found guilty, 
including public officials who cannot justify their actions on the grounds of superior orders, 
will be held equally liable, even if the acts were carried out by a group or under someone 
else’s direction. This provision highlights Nepal’s strong opposition to genocide and its 
commitment to upholding international humanitarian law.11 

Section 134 of Penal Code, 2017, comprehensively prohibits all activities related to nuclear, 
chemical, and biological weapons. This provision strictly forbids the manufacture, production, 
procurement, sale, acquisition, ownership, transfer, stockpiling, storage, transportation, 
export, import, investment, and management of such weapons, as well as inducing others to 
engage in these activities. The code explicitly references international conventions, defining 
‘chemical weapons’ according to the 1993 Paris Convention and ‘biological or toxin 
weapons’ based on the 1972 London, Moscow, and Washington Convention. Violations of 
this section are subject to severe penalties, including imprisonment for up to twenty years 

10 Nepal Treaty Act, 1990, S. 9.
11 National Penal Code, 2074, Prohibition of Genocide, S. 52.
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and a fine of up to two hundred thousand rupees, underscoring Nepal’s commitment to 
preventing the proliferation and use of these devastating weapons.

Section 167 of the Penal Code explicitly prohibits any form of torture by a competent authority 
during investigations, prosecutions, or while detaining individuals. It forbids subjecting any 
person to physical or mental torture or to cruel, brutal, inhuman, or degrading treatment-acts 
that include, for example, inflicting pain to extract information, force confessions, punish, 
or intimidate. Violators face penalties of up to five years of imprisonment, a fine of up to 
fifty thousand rupees, or both, with the same sanctions applying to those who order or assist 
in such acts. Notably, the provision denies any defense based on following superior orders, 
thereby reinforcing strict accountability and the protection of human dignity.12

Section 206 of the Penal Code criminalizes enforced disappearance, defining it as the act 
of arresting, detaining, or otherwise depriving someone of their liberty, while authorities or 
groups conceal information about the person’s whereabouts, condition, or the reasons for 
their detention, and fail to present the individual before a judicial authority within twenty-four 
hours. The provision clarifies that both those who directly commit the act and those who 
order or facilitate it are considered principal offenders. Even superiors who overlook such 
violations are held accountable. The law imposes joint liability on all involved parties and 
stipulates severe penalties, including up to fifteen years of imprisonment and fines of up 
to five hundred thousand rupees. Additional sentences are applied for offenses involving 
women, children, or the misuse of government resources.13

The Criminal Procedure Code, 2017 and the Sentencing Act, 2017 reveal a deliberate legal 
strategy concerning particularly grave offenses. Specifically, offenses under Sections 167 
and 206 are designated as ‘negative offenses’ within the Section 116 in Criminal Procedure 
Code, effectively barring their withdrawal from prosecution. Similarly, the Sentencing 
Act, 2017, through Sections 29, 24, and 39, classifies crimes against humanity, torture, 
and enforced disappearance as negative factors that preclude parole, sentence suspension, 
and remission. This consistent treatment of these offenses across both legal frameworks 
demonstrates a clear intent to deny leniency and ensure rigorous prosecution and punishment 

12 National Penal Code, 2074, Prohibition of Torture, S. 167.
13 National Penal Code, 2074, Prohibition related to Enforced Disappearance, S. 206.
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for these severe violations, making these provisions crucial for analyzing the legal handling 
of such crimes.

Nepal’s current legal framework reveals significant gaps and ambiguities in holding 
individuals accountable for serious international crimes. While the Penal Code includes 
provisions for certain offenses, it lacks clear definitions or penalties for war crimes and does 
not provide a solid legal foundation for prosecuting crimes against humanity. Moreover, 
recent amendments to the TRC and CIEDP Act have raised concerns that individuals 
accused of serious crimes during the armed conflict may receive amnesty, undermining the 
principle of no impunity and potentially jeopardizing Nepal’s adherence to international 
obligations. Human rights advocates have criticized aspects such as the lack of clarity in 
defining crimes, the statute of limitations, and the prosecutor’s authority to reduce sentences 
by up to 75%. These issues highlight the need for stronger and clearer legal provisions to 
ensure accountability and justice for victims. The Criminal Procedure Code states that these 
crimes fall under the jurisdiction of district courts, and such cases cannot be withdrawn from 
prosecution.14

6. Nepalese Army Act
The Nepal Army plays a vital role in ensuring compliance with international humanitarian 
law (IHL) during military operations. To prevent violations, IHL is integrated into the 
Army’s training programs at all levels, ensuring that officers and soldiers understand the 
rules of armed conflict. Section 20 of the Nepal Army Act, 2063 mandates that recruits 
undergo training in military education, ethics, human rights, and IHL. Since 1997, the Army, 
including personnel preparing for UN peacekeeping missions, has incorporated IHL training. 
The Army Act of 2006 made IHL training a legal requirement for all recruits. Section 13 
disqualifies individuals convicted of human rights violations from joining the Army, while 
Sections 61 and 62 address illegal detention and the establishment of a committee for 
investigating cases before court proceed

7. Nepal Armed Police Force (APF) Act, 2001

The Nepal Armed Police Force (APF) Act of 2001 outlines the APF’s duties in internal 
security,15 counterinsurgency, and disaster response, while emphasizing adherence to national 

14 Criminal Procedure Code. 2074, R. 116.
15 Prem Raj Khanal, Human Rights Violations during Armed Conflict in Nepal, available at https://www.nepjol.info/index.php/kmcrj/

article/view/28247/23246 (Accessed on Feb. 18, 2025)
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and international legal standards. Ensuring compliance with human rights and international 
humanitarian law (IHL) is crucial for justice and accountability, particularly in post-conflict 
Nepal.16 Despite legal provisions, the APF has faced allegations of human rights violations 
during the armed conflict (1996–2006) and in security operations.17 Efforts like human rights 
education and cooperation with international organizations have been made,18 but challenges 
remain, including excessive force, lack of independent investigations, and political influence 
Strengthening oversight, transparent investigations, and aligning policies with international 
standards is key to restoring trust and upholding justice

8. Nepal Police

The Nepal Police is responsible for maintaining public order, preventing and investigating 
crimes, and ensuring internal security. As a state institution, it is obligated to uphold human 
rights and international humanitarian law (IHL), particularly during conflicts, unrest, and 
law enforcement operations. The Police Rules, 2071 BS, mandate that the Inspector General 
of Police and department heads work to protect human rights.19

While the Nepal Police has played a key role in maintaining stability, especially during the 
armed conflict (1996-2006) and post-conflict periods, allegations of excessive force, torture, 
arbitrary detention, extrajudicial killings, and enforced disappearances have raised concerns 
about its adherence to human rights. 

In response, the police have integrated human rights training into their programs, improved 
accountability mechanisms, and promoted community policing. Additionally, the Nepal 
Police has collaborated with international organizations to enhance human rights standards. 
However, challenges like political influence, insufficient oversight, and slow judicial 
processes still under mine accountability. Strengthening legal frameworks, ensuring 

16  Narendra Bam et al., Importance of International Humanitarian Law (IHL) Training in Armed Police Force, Nepal, Vol.3(1), JOUR-
NAL OF APF COMMAND AND STAFF COLLEGE, 2020 available at https://www.nepjol.info/index.php/JAPFCSC/article/
view/27532 (Accessed on  Feb. 18, 2025)

17  Armed Police Force Rules, R. 105.
18  Bam et al., supra note 17. 
19  Nepal Police Rules, 2071 BS, R. 53, 54, 55, 57, 59, 60, 62, 63, 64.
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transparent investigations, and fostering a human rights culture within the police are crucial 
for aligning Nepal’s law enforcement practices with international standards.

9. National IHL Committee

The National IHL Committee of Nepal, chaired by the Minister of Law, Justice, and 
Parliamentary Affairs, includes representatives from various organizations dedicated 
to promoting and implementing international humanitarian law (IHL) in the country. Its 
key responsibilities include drafting legislation to enforce IHL, advising the government 
on relevant policies, conducting awareness campaigns, and providing recommendations 
to ensure Nepal meets its obligations under the Geneva Conventions. The Committee 
previously drafted the Geneva Conventions Act, but it is currently not under discussion in 
Parliament, although it may be considered in the future.20  The National IHL Committee has 
been urged to prioritize finalizing the draft for approval. While Nepal has made significant 
progress in training and awareness activities, it still lags behind in treaty participation and 
the development of national implementation mechanisms.

The Committee has also played a crucial role in incorporating IHL into military training 
programs. Since 1997, the Nepalese Army has included IHL in its standard training for all 
personnel,21  including those preparing for United Nations peacekeeping missions, with over 
42,000 army personnel having received education in IHL and International Human Rights 
Law. Through these efforts, the National IHL Committee of Nepal aims to cultivate a culture 
of respect for humanitarian law, ensuring its effective application across military, judicial, 
and civil society sectors.

10. IHL, Nepali Judiciary and the Training

The judiciary of Nepal plays a vital role in protecting human rights and ensuring compliance 
with international humanitarian law (IHL), particularly in relation to conflict-era human 
rights violations and transitional justice. The Supreme Court has issued landmark rulings 
on issues like criminalizing torture,22 addressing enforced disappearances, and protecting 
constitutional rights. For example, in the case of Rajendra Dhakal and Others v. Government 

20 Chalisey, supra note, 5. 
21 Military Act, 2063 BS. S. 20.
22 Rajendra Ghimire & others v. Office of Prime Minister & Council of Ministers & others, available at https://thehimalayantimes.

com/nepal/sc-order-sought-to-criminalise-torture (Accessed on Feb. 19, 2025)



107107

Repression of Serious Violations of IHL: A Nepali Context

of Nepal, the Court instructed the government to criminalize enforced disappearances and 
prosecute responsible officials, as well as provide compensation to victims’ families.23 The 
Court has also ordered the return of forfeited property and compensation for victims of the 
armed conflict.24

Nepal, as a signatory to human rights conventions25like the ICCPR and the Geneva 
Conventions, is bound to uphold fair trial principles and accountability for violations. 
However, challenges such as delayed case proceedings, lack of enforcement, and political 
interference persist.

Non-governmental and civil society organizations in Nepal actively advocate for IHL 
adherence and public awareness. The National Judicial Academy (NJA) plays a key role 
in strengthening the judiciary’s capacity by providing specialized training for judges, legal 
officers, and law enforcement, often in partnership with organizations like the ICRC and 
UNDP. These efforts help integrate IHL into Nepal’s judicial system, improving the handling 
of conflict-era cases and promoting a more transparent, accountable judiciary.

11. Transitional Justice Mechanisms

The Commission of Investigation on Enforced Disappeared Persons (CIEDP) and the Truth 
and Reconciliation Commission (TRC) were established by the Government of Nepal in 2015 
through the Commission of Investigation on Enforced Disappeared Persons and Truth and 
Reconciliation Commission Act to address human rights violations during the decade-long 
armed conflict (1996-2006). Although the Act was amended in 2024, the appointment of 
chairs and members for both commissions is still pending, hindering their work. CIEDP was 
created to investigate enforced disappearances, determine the fate and whereabouts of the 
missing, and recommend legal actions or reparations. However, political will, slow progress, 
insufficient resources, and legal ambiguities have delayed its operations. Similarly, the TRC 
was tasked with investigating human rights violations such as extrajudicial killings, torture, 
and sexual violence, and providing justice through truth-seeking, reparations, and possible 

23 Rabindra Dhakal on behalf of Rajendra Dhakal v. The Government of Nepal & others, available at https://ihl-databases.icrc.org/
en/national-practice/rabindra-prasad-dhakal-behalf-rajendra-prasad-dhakal-advocate-v-nepal-government (Accessed on Feb. 19, 
2025)

24 N.K.P. 2071 BS., Vol. 12, Decision No 9303.
25 Nepal’s Participation in Human Rights Conventions and Protocols, available at https://tbinternet.ohchr.org/_layouts/15/Treaty-

BodyExternal/Treaty.aspx?CountryID=122&Lang=EN (Accessed on Feb. 19, 2025)
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prosecutions. Both commissions face challenges like political interference, lack of victim 
trust, and delays in legal amendments for prosecution, leading to criticism for their failure to 
meet their initial mandates. Despite amendments being introduced, the full functioning of the 
commissions depends on the appointment of commissioners, and they are under increasing 
pressure to align with international human rights standards in the transitional justice process.

12. Past Efforts Without Success

In June 2006, the Nepalese Parliament unanimously passed a “commitment resolution” 
(Sankalpa) urging the government to ratify the Rome Statute, with various government 
ministries expressing support for the ICC ratification.26  During the ICC’s missions to Nepal 
in 2006 and 2007,27  the government reiterated its support for joining the international legal 
framework for prosecuting war crimes, genocide, and crimes against humanity. This step 
was seen as a crucial part of Nepal›s transitional justice process, particularly in addressing 
future human rights violations. However, despite this initial support, Nepal has yet to ratify 
the Rome Statute.28  Although the Ministry of Law and Justice, through the IHL Committee, 
drafted a bill on the implementation of IHL, it has remained pending for several years, 
highlighting the government’s reluctance to fully commit to international accountability 
mechanisms. Political transitions, concerns over the potential prosecution of individuals 
from both state and rebel forces, and lack of consensus among political leaders have 
contributed to these delays. Consequently, Nepal continues to face pressure from human 
rights organizations and the international community to fulfill its commitments to justice 
and accountability. In response, NJA Nepal conducted a study on Nepal’s accession to the 
Rome Statute and provided recommendations to the government, emphasizing the need for 
separate legislation addressing crimes and penalties,29, as well as provisions for complemen-
tarity to collaborate with the ICC if the national system fails to deliver justice.

26 Campaign for Global Justice, available at https://www.coalitionfortheicc.org/nepal#:~:text=CAMPAIGN%20FOR%20GLOBAL%20JUS-
TICE%20In%20June%202006%2C,have%20been%20made%20by%20Nepalese%20government%20ministries (Accessed on Feb. 19, 2025).

27 Id
28   Chalisey, supra note, 5
29  Dr. Anand Mohan Bhattarai et al., Preparing to Implement the Rome Statute: A Study of the Laws and Procedures in Place in 

Nepal and the Need for Reform, available at https://insecresources.org.np/pages/download_progress.php?ref=38267&size=&ex-
t=pdf&k=029fa8401c (Accessed on Feb. 19, 2025)
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13. Conclusion and Recommendations

Nepal, with its history of armed conflict and vulnerability to future instability, faces 
significant challenges in implementing International Humanitarian Law (IHL). Despite 
efforts to promote IHL, there are gaps in legal frameworks, particularly the lack of clear 
definitions and penalties for crimes like genocide, war crimes, and crimes against humanity. 
As a state party to the Geneva Conventions, Nepal is obligated to uphold IHL but needs 
stronger legal frameworks, specialized mechanisms for investigation, and prosecution to 
ensure accountability.

To address these gaps, Nepal must establish clear national laws for prosecuting grave IHL 
violations, create a dedicated framework for genocide, war crimes, and crimes against 
humanity, and improve the functioning of the TRC and CIEDP commissions by appointing 
chairs and commissioners to resolve pending cases. Additionally, Nepal should prioritize 
IHL promotion during peacetime and strengthen the capacity of its justice system, including 
specialized and impartial prosecutors and judges.

Becoming a party to key international legal instruments like the Rome Statute, cooperating 
with international mechanisms like the ICC, and conducting studies on joining other 
IHL-related treaties are crucial steps. Strengthening domestic frameworks and fostering 
public awareness through collaboration with civil society and international organizations 
will reinforce Nepal’s commitment to IHL, helping to ensure justice, peace, and stability.
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Access to Justice to the Victims of Sexual 
Violence during Armed Conflict in Nepal

Abstract

Sexual violence is often used as a tool to achieve military and political objectives. It is one of the 
prevailing and devastating human rights violations, disproportionately affecting women, girls 
and other vulnerable groups. Despite having international legal frameworks and mechanisms 
aimed at addressing such crimes, access to justice for victims remains a significant challenge 
during and after the conflict. This paper examines the barriers faced by victims of sexual vio-
lence while seeking justice during and after armed conflicts, including legal, social, cultural 
and institutional obstacles in countries like Nepal with patriarchal norms and a victim-blaming 
approach. It explores the role of international humanitarian law, human rights law, national 
law and transitional justice mechanisms of the nation in addressing these challenges. The paper 
also highlights the importance of victim-centered approaches, which prioritize the needs, digni-
ty and rights of survivors of crime. Case studies from conflict zones around Nepal are analyzed 
to illustrate the gaps in justice delivery and the impact of impunity on victims and societies. The 
paper concludes with recommendations for strengthening legal frameworks, enhancing institu-
tional capacity and fostering international cooperation to ensure that victims of sexual violence 
during armed conflict have meaningful access to justice. By addressing these issues, this paper 
aims to contribute to the ongoing global and national efforts to combat impunity and promote 
accountability for conflict-related sexual violence. 

1. Introduction

Nepal faced a decade-long armed conflict from 1996 till 2006 A.D. between the governmental 
forces and the Communist Party of Nepal-Maoists (CPN-Maoist). The armed conflict had 

Advocate, Teaching Assistant, Kathmandu School of Law
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impacted the government system, people who were directly involved in the conflict and the 
citizens of the nation. 
The conflict started with the notion to overthrow the constitutional monarchy and bring 
the socialist republic, but it resulted in gross violations of human rights of the citizens, for 
instance, torture, property seizure, enforced disappearance and sexual abuse. 
The decade-long armed conflict finally came to an end after the Government of Nepal and 
the CPN-Maoist signed the Comprehensive Peace Accord (CPA) in 2006 A.D.1 The CPA 
was signed to bring political, economic and social change in the country and adherence 
to humanitarian law and human rights principles, including through the establishment of 
a National Human Rights Commission, a Truth and Reconciliation Commission and a 
National Peace and Rehabilitation Commission.2 
The decade-long non-international armed conflict in Nepal was marked by several gross 
violations of human rights, including rape and other forms of sexual violence, which majorly 
affected women and girls. They had to go through various situations like widowhood,3 
reversal of traditional gender roles,4 unwanted pregnancies resulting from sexual violence, 
and children born as a consequence of rape, all of which led to their social exclusion by 
family members and the community.5 The armed conflict had left thousands of victims of 
sexual violence. 

2. Despite the end of the conflict, access to justice for victims of sexual violence 
remains a significant challenge. This article provides a detailed analysis of the barriers 
to justice faced by victims of sexual violence in post-conflict Nepal, the legal and insti-
tutional frameworks in place and recommendations for ensuring justice and reparations 
for survivors.Understanding Sexual Violence during Armed Conflict in Context of Nepal

In 2011, the World Health Organization (WHO) defined sexual violence as ‘any sexual act, 
attempt to obtain a sexual act, unwanted sexual comments or advances, or acts to traffic or 

1 Comprehensive Peace Accord, 2006, Art. 7.1.3, available at Comprehensive Peace Agreement between the Government of Nepal 

and the Communist Party of Nepal (Maoist) | UN Peacemaker, (Accessed on  Feb. 12, 2025)
2  Id Art. 8
3 International Centre for Transitional Justice (ICTJ) & Advocacy Forum, Across the Lines, The Impact of Nepal’s Conflict on 

Women, 2010, available at https://www.ictj.org/sites/default/files/ICTJ-Nepal-Across-Lines -2010-English.pdf, p. 28., (Accessed 
on Feb. 12, 2025)

4 Id, 32.
5 Id, 34.
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otherwise directed against a person’s sexuality using coercion, by any person regardless of 
their relationship to the victim, in any setting, including but not limited to home and work’.6 
The Secretary General of the United Nations defines Conflict-Related Sexual Violence 
(CRSV) as ‘rape, sexual slavery, forced prostitution, forced pregnancy, forced abortion, 
enforced sterilization, forced marriage and any other form of sexual violence of comparable 
gravity perpetrated against women, men, girls or boys’.7

Sexual violence is often used as a tool by either party involved in armed conflict as a tool 
of suppression to create a fear among the general public by the gross violation of individual 
human right and dignity. It is used as a tool worldwide during the situation of conflict. 
Sexual violence in armed conflict is a pervasive and devastating phenomenon, often used as 
a deliberate tactic to achieve military, political and social objectives. This form of violence 
is not merely a byproduct of conflict but is frequently used as a strategic tool to terrorize 
populations, displace communities and assert dominance over conquered groups.8 Sexual 
violence does not only target women and girls but it also targets men and boys, but it is often 
not reported as much due to the social stigmatization and cultural norms.9 The consequence 
of sexual violence during the conflict time is often profound and over lasting due physical 
injuries, psychological trauma and social stigmatization. 

The armed conflict in Nepal was marked by widespread human rights abuses, including 
sexual violence perpetrated by both state security forces and Maoist insurgents.10 Women 
and girls were subjected to rape, sexual slavery, forced marriages and other forms of 
gender-based violence. These acts were often used as weapons of war to intimidate, punish, 
or control communities. However, some reports suggested that rape and sexual violence 

6 World Health Organization, Violence Against Women: Intimate Partner and Sexual Violence Against Women (2011), available 
athttps://www.who.int/publications/i/item/violence-against-women-intimate-partner-and-sexual-violence-against-women., 
(Accessed on Feb. 12, 2025)

7 Representative of the Secretary-General on Conflict-Related Sexual Violence, U.N. Doc. S/2023/413, 5 (July 6, 2023).
8 Id
9 International Committee of the Red Cross, Women Facing War: ICRC Study on the Impact of Armed Conflict on Women (2001)
10 U.N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, NEPAL COUNTRY REPORT 168 (2005)
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were committed by the security forces as a ‘common practice’ as a way to punish women for 
their alleged connection with the ‘other side’ (then rebels-the Maoists).11

Even though the report on sexual violence is scarce due to lack of proper documentation, the 
available data indicate that, during the armed conflict, more than one-third of the victims of 
sexual violence were children, with many under 15 years of age.12 Women and girls were 
raped in front of their family members; some were reported to be taken into custody and 
raped over the custody and killed later on. Women and girls were also sexually harassed 
in other forms, such as being asked for sex, touched inappropriately and using filthy words 
during the time of conflict.13 

The victims of sexual violence compared to other violence during the armed conflict had 
no access to justice. The primary as well as secondary victims had to suffer in silence due 
to the fear of the security force and Maoist insurgents, as they were not guaranteed any 
form of security from their perpetrator. A report by the International Centre for Transitional 
Justice (ICTJ) and Advocacy Forum highlights that sexual violence during the conflict was 
systematic and targeted, with many victims suffering long-term physical, psychological and 
social consequences.14 Some victims could not bear the shame and the pain and chose death; 
some women had already moved on and had built a new family where they did not want to 
drag their traumatic past with them, which resulted in a lack of report against the violence 
committed against them during the conflict period and some victims passed away before they 
could even file the report because of the long wait for the justice mechanism to be formed. 
Survivors often endure physical injuries, psychological trauma and social ostracization, 
which can persist long after the conflict has ended.15 There are still some survivors of sexual 
violence during armed conflict who want to share their story but want to stay anonymous 
because of the fear of social stigmatization.

11 ICTJ & Advocacy Forum, supra note 3, at 11.
12 Institute of Human Rights Communication Nepal (IHRICON), SEXUAL VIOLENCE IN THE PEPPLE’S WAR: THE IMPACT 

OF ARMED CONFLICT ON WOMEN AND GIRLS IN NEPAL 18 (2006) 
13 ICTJ & Advocacy Forum, supra note 3, at 53.
14 ICTJ & Advocacy Forum, supra note 3, at 28.
15 Elisabeth Jean Wood, Variation in Sexual Violence During War, Vol. 34(3), POLITICS & SOCIETY 307-   342 (2006) available 

at   https://doi.org/10.1177/0032329206290426 (Accessed on Feb. 12, 2025)
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3. International and National Legal Framework
a. International Legal Framework

Nepal is party to six international human rights instruments among seven international human 
rights instruments16 that obligate the state to ensure justice and reparation for the victims of 
sexual violence either during the time of armed conflict or during the peace period. Some of 
the major international instruments playing an active role can be stated as:

•	 Convention on the Elimination of All Forms of Discrimination Against Women, 1979 
(CEDAW): 17 Nepal has ratified CEDAW on April 22, 1991 which requires Nepal to elimi-
nate discrimination against women, to form the legislation in the manner to change the social 
norms and ensure their access to justice. CEDAW addresses the rights of women, including 
those affected by sexual violence during armed conflict. While CEDAW itself does not ex-
plicitly focus on armed conflict, the CEDAW Committee has issued General Recommen-
dations that interpret and apply the Convention to such contexts. General Recommendation 
No. 30 on Women in Conflict Prevention, Conflict, and Post-Conflict Situations specifically 
addresses sexual violence during armed conflict.

•	 International Covenant on Civil and Political Rights, 1966 (ICCPR):18 Nepal ratified 
ICCPR on May 14, 1991 which guarantees the right to an effective remedy for victims of 
human rights violations. Article 2(3),19 720 and 14 majorly focus on addressing the right to an 
effective remedy, freedom from torture and inhuman treatment and right to fair trial. These 
mentioned provisions are often interpreted for the protection of victims of sexual violence 

16 International Covenant on Civil and Political Rights, opened for signature Dec. 16, 1966, 999 U.N.T.S. 171 (entered into force Mar. 

23, 1976). 
 International Covenant on Economic, Social and Cultural Rights, opened for signature Dec. 16, 1966, 993 U.N.T.S. 3 (entered into 

force Jan. 3, 1976). 
 International Convention on the Elimination of All Forms of Racial Discrimination, opened for signature Mar. 7, 1966, 660 U.N.T.S. 

195 (entered into force Jan. 4, 1969). Convention on the Elimination of All Forms of Discrimination Against Women, opened for 
signature Dec. 18, 1979, 1249 U.N.T.S. 13 (entered into force Sept. 3, 1981).

 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature Dec. 10, 1984, 
1465 U.N.T.S. 85 (entered into force June 26, 1987).

 Convention on the Rights of the Child, opened for signature Nov. 20, 1989, 1577 U.N.T.S. 3 (entered into force Sept. 2, 1990).
 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, opened for 

signature Dec. 18, 1990, 2220 U.N.T.S. 3 (entered into force July 1, 2003).
17 Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979, 1249 U.N.T.S. 13.
18 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171.
19 Id, Art. 2(3) (Right to an Effective Remedy for Violations of Rights)
20 Id, Art. 7 (Prohibition of Torture and Inhuman Treatment)
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and ensure their access to justice. General Comment No. 3221 and General Comment No. 3622 
by the Human Rights Committee which monitors the ICCPR provides the proper interpreta-
tion of the application to the victims of sexual violence and their access to justice.

•	 Rome Statute of the International Criminal Court (ICC), 1998:23 The Rome Statute of 
the International Criminal Court (ICC), 1998 is a key international treaty that establishes the 
ICC and defines the crimes under international law. It recognizes sexual violence as a war 
crime, against humanity and act of genocide.  Articles 724 (crimes against humanity), 825 (war 
crimes), and 6826 (protection of victims and witnesses) are particularly relevant to victims of 
sexual violence and their access to justice. 

The United Nations Security Council Resolution 1325 on Women, Peace and Security 
emphasizes the need to address gender-based violence in conflict and post-conflict settings.27 
These international human right instrument has ensured the protection of the victims 
and their access to justice. Despite these obligations, Nepal has made limited progress in 
implementing these standards at the national level due to various challenges, such as instable 
government and the social norms.

b. National Legal Framework
Nepal’s national legal framework includes several laws and policies aimed at addressing 
sexual violence, being guided by the international instruments and change in societal needs:

•	 The Constitution of Nepal (2015): The constitution of Nepal guarantees fundamental rights, 
including the right to equality, dignity and protection from violence. Article 16 guarantees 
the right to live with dignity, which encompasses protection from violence, including sexual 
violence.28 Article 38 specifically ensures women’s rights and protection from gender-based 
violence.29 Article 51 includes the commitment of nation to transitional justice and repara-

21 Human Rights Comm., General Comment No. 32: Article 14, Right to Equality Before Courts and Tribunals and to a Fair Trial, 
U.N. Doc. CCPR/C/GC/32 (Aug. 23, 2007)

22 Human Rights Comm., General Comment No. 36: Article 6 (Right to Life), U.N. Doc. CCPR/C/GC/36 (Oct. 30, 2018).
23 Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90.
24 Id, Art. 7 (1) (G) (sexual violence as a crime against humanity)
25 Id, Art. 8 (2) (B) (XXII) and 8 (2) (E) (VI) (sexual violence as a war crime in international and non-international armed conflicts)
26 Id, Art. 68 (Protection of Victims and Witnesses and their Participation in Proceedings).
27 S.C. Res. 1325, U.N. Doc. S/RES/1325 (Oct. 31, 2000).
28 NEP. CONST. (2015), Art. 16.
29 NEP. CONST. (2015), Art. 38
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tions for victims of conflict-related violations, including sexual violence.30

•	 The Nation Penal Code (2017): The code criminalizes rape, sexual harassment and other 
forms of sexual violence.31 However, it does not explicitly address conflict-related sexual 
violence or provide adequate provisions for reparations. The code includes provisions for the 
prosecution of sexual violence but lacks specific mechanisms for addressing crimes commit-
ted during the armed conflict.32

•	 Truth and Reconciliation Commission (TRC) Act, 2014: TRC established the legal frame-
work for addressing human rights violation, including sexual violence committed during 
the decade long armed conflict (1996-2006).33 The Act ensured the investigation of conflict 
era crimes, reparation for the victims and access to justice for the victims and their family. 
Section 234 defines the gross violation of human rights which includes rape and sexual vi-
olence. It establishes the jurisdiction of TRC to investigate and recommend reparations for 
the victims of conflict related violations35 and provide reparations and rehabilitation for the 
victims.36 

•	 The Comprehensive Peace Accord (CPA) of 22 November 2006 had provisioned to set 
up a ‘High-level Truth and Reconciliation Commission to investigate the truth about people 
seriously violating human rights and involved in crimes against humanity’.37

Despite these legal provisions, the lack of specific laws addressing conflict-related sexual 

violence and the weak enforcement of existing laws remain significant challenges along with 

the social stigmatization.

4. Barriers to Access to Justice
Survivors of violence, particularly sexual violence, face significant barriers in countries 
like Nepal, where deeply rooted societal norms, stigmatization and a lack of awareness 
create substantial challenges. Nepal is a society which is heavily influenced by traditional 

30 NEP. CONST. (2015), Art. 51.
31National Penal Code, 2017
32 Id 
33 Truth and Reconciliation Commission Act, 2014, Nepal.
34 Id, 2 (j).
35 Id, 23.
36 Id, 29.
37 Comprehensive Peace Accord, Nepal Gov’t & Communist Party of Nepal (Maoist), 5.2.5 (Nov. 21, 2006)
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values and patriarchal structures, where maintaining family and community honor is often 
prioritized over individual rights and justice. In such a context, survivors of sexual violence 
are frequently blamed for the abuse they endure, with the responsibility placed on them to 
protect their dignity and uphold the family’s reputation. This pervasive mindset worsens the 
physical and emotional trauma experienced by survivors, as they are further subjected to 
societal stigmatization and ostracization.38 

There are many barriers faced by the survivors of the violence, especially sexual violence, 
in the context of a country like Nepal, where there exists lots of stigmatization and lack of 
awareness among people. Those barriers are created because of the hostile environment 
created by the societal norms and values which prioritizes the community acceptance, fear of 
losing social status and being alienated from the social network. The patriarchal nature of the 
Nepali society also reinforces the harmful stereotypes placing the burden on the survivors 
rather than the perpetrator. The victim blaming mentality discourages the survivors to come 
forward to seek the justice. The fear of judgment, rejection, and further victimization often 
outweighs the desire for legal redress, leaving many survivors without access to the support 
and resources they need. Some of the major barriers can be classified as below:

a. Sociocultural Stigma and Patriarchal Norms

In Nepal, survivors of sexual violence face profound socio-cultural stigma, which often 
prevents them from seeking justice. The deeply entrenched patriarchal norms in society 
place the burden of shame on victims rather than perpetrators, perpetuating the idea that 
sexual violence brings dishonor to victims and their families rather than holding the 
perpetrator accountable. As a result, many survivors fear being ostracized by their families 
and communities, which discourages them from reporting crimes or pursuing legal action.39 

The stigmatization is further intensified by a lack of knowledge about victims’ rights and the 
presence of a victim-blaming attitude. In many cases, survivors are accused of provoking 
the violence or are seen as complicit in the crime, which reinforces their marginalization.40 
Fear of losing social standing, being abandoned by their spouse and family and the situation 

38 ICCPR, supra note 19
39 ICTJ and Advocacy Forum, supra note 3, at 53.
40 IHRICON, supra note 12, at 18.
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where they were raped in front of their family members and not going through the same 
trauma has played a significant role in deterring seeking justice. 

b. Legal and Institutional Challenges

Nepal’s legal system has historically failed to address conflict-related sexual violence 
adequately and the legal gap has left the survivors without recourse. The absence of specific 
laws criminalizing conflict-time sexual violence and the lack of gender-sensitive judicial 
processes has hindered victims’ access to justice. 

In search of justice, the survivors of sexual violence are made to relive the very trauma and 
make them revictimized, while the survivors just seek justice and live a peaceful life. While 
the Nepalese Penal Code criminalizes rape and other forms of sexual violence, it does not 
explicitly address sexual violence committed during armed conflict.41  

The Nepal’s justice mechanism has majorly been focusing on other violations of human 
rights rather than majorly focusing on the sexual violence during the time of armed conflict. 
The survivors of sexual violence have different needs, such as reparations and psychosocial 
support and being recognized as distinct violation of human rights, but the justice mechanism 
is not being able to do so at the present time. 

Many women have been denied reparations and psychosocial support, leaving them to 
grapple with the physical, emotional and social consequences of their experiences without 
adequate assistance.42 This lack of accountability has also perpetuated a culture of impunity, 
sending a message that sexual violence during conflict will not be punished.

To address these shortcomings, there is an urgent need for legal and institutional reforms. 
Specific laws criminalizing conflict-related sexual violence must be enacted and the mandates 
of the Truth and Reconciliation Commission (TRC) and Commission of Investigation 
on Enforced Disappeared Persons (CIEDP) should be revised to prioritize gender-based 
violence and ensure that survivors’ needs are addressed.43 Along with it, greater efforts are 

41 OHCHR, supra note 10, at 168.
42 ICTJ and Advocacy Forum, supra note , at 57.
43 IHRICON, supra note 12, at 22.
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needed to make to raise awareness about survivors’ rights and to provide them with access to 
legal, medical and psychosocial support services as per the needs of the survivors.

c. Impunity and Lack of Accountability
Impunity for perpetrators of sexual violence remains a significant obstacle to justice for the 
survivors. Most of the alleged perpetrators hold positions of power within the government, 
security forces, or political parties, making it difficult for victims to pursue legal action 
against them. This entrenched culture of impunity is further perpetuated by the slow pace 
of investigations, weak enforcement mechanisms and political interference in the judicial 
process.44 The power play often shields perpetrators from accountability, leaving survivors 
without recourse and undermining public trust in the legal system. Many victims fear that 
reporting sexual violence will result in further harm, either to themselves or their families, 
particularly in cases where perpetrators are politically or socially influential,45 leaving 
survivors vulnerable to intimidation and retaliation. Which results in, many survivors 
reluctant to come forward and testify against their perpetrators, which further entrenches the 
cycle of impunity.

Political interference in the judicial process has also been a major barrier to justice, which 
denies justice to survivors along with leaving the impression that sexual violence will not 
be punished, reinforcing the culture of impunity. The slow pace of investigations and the 
lack of gender-sensitive procedures within the legal system further increase the challenges 
faced by survivors. Many women who attempt to seek justice encounter a lack of sensitivity 
and support from law enforcement and judicial authorities, which discourages them from 
pursuing their cases.46 

Establishing effective witness protection programs is critical to ensuring that survivors 
can come forward without fear of retaliation.47 To address these challenges and encourage 
survivors to come forward to seek justice, there is an urgent need for systemic reforms, such 

44 OHCHR, supra note 10, at 172.
45 ICTJ & Advocacy Forum, supra note 3, at 58.
46 OHCHR, supra note 10, at 174.
47 ICTJ and Advocacy Forum, supra note 3, at 60.
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as strengthening the independence of the judiciary and reducing political interference in 
legal processes. These are also essential to restoring public trust in the justice system.

5. Case Study

Many women and girls were sexually assaulted and raped repeatedly across the country 
during the armed conflict by both the security forces and Maoist insurgents. There was 
the environment of terror for people living around the nation. The security forces or the 
insurgents would ambush their houses and villages and torture people living around there. 
They would be tortured, beaten up, verbally abused, sexually violated and raped. Some of 
the cases can be stated as:

i. The Case study of Gayatri (pseudonym)48

Gayatri, a minor and student in 2001, was forcibly recruited by Maoist combatants who 
threatened to kill her and her parents if she refused to comply. After a few days of walking 
through the jungle, she fell ill and was left in a village, where later she was captured by 
security forces. Despite her protests that she had been forcibly recruited, security forces 
detained her, blindfolded and bound her and subjected her to repeated sexual violence during 
her 25-day detention.

Gayatri was raped repeatedly by multiple officers, often under the disguise of bringing food 
or taking her to the toilet or cleaning her room. She was also forced to provide oral sex and 
endure other forms of sexual abuse. When she resisted, she was beaten and threatened with 
death. The physical and psychological toll of the abuse was severe: she experienced heavy 
vaginal bleeding, eye problems from prolonged blindfolding and lasting back pain from 
beatings. After her release, Gayatri received medical treatment, but her family destroyed the 
records to protect her from further stigmatization.

Despite her desire for justice, Gayatri has not been able to report the crimes due to fear of 
retaliation and the potential impact on her marriage. Her case highlights the dual victimization 
of survivors, first by perpetrators and then by a society that stigmatizes and silences them. It 

48 Human Rights Watch, Silenced and Forgotten: Survivors of Nepal’s Conflict-Era Sexual Violence (Sept. 23, 2014), available at 
https://www.hrw.org/report/2014/09/23/silenced-and-forgotten/survivors-nepals-conflict-era-sexual-violence. (Accessed on Feb. 
17, 2025)
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also underscores the systemic failures of Nepal’s legal and justice systems to address con-
flict-related sexual violence and provide remedy for survivors.

ii. The Case study of Madhavi (pseudonym)49

Madhavi lived with her husband, his brother and her brother’s wife during Nepal’s conflict. 
In August 2004, Maoists visited their home and left a suitcase, assuring the family they 
would retrieve it soon. Days later, security forces surrounded the house. When her husband 
revealed a hidden gun, the soldiers accused Madhavi of being a Maoist too. They separated 
her from her husband, beat her severely and dragged her into a cowshed, where she was 
raped by multiple soldiers. Madhavi described losing consciousness during the assault and 
waking up bruised, swollen and covered in cow dung.

The soldiers took her husband and brother-in-law, whose bodies were later found by villagers. 
Madhavi was traumatized and physically injured; she sought medical treatment but did not 
report the rape to police due to fear of further stigma and accusations of being a Maoist. She 
suffers from chronic pain and emotional scars and she desires justice and compensation for 
the crimes committed against her.

Madhavi’s case illustrates the dual victimization of women during Nepal’s conflict, targeted 
by both state and non-state actors and the enduring physical and psychological toll of sexual 
violence. It also highlights the barriers survivors face in seeking justice, including fear of 
retaliation and societal stigma.

In the above case studies, we can see the victimization of innocent women who were victims 
of rape in a very brutal manner, who also had to endure long-term physical and psychological 
trauma. The fear of stigmatization has stopped a lot of people from seeking justice, similar to 
Gayatri (pseudonym) and Madhavi (pseudonym). 

6. Mechanisms to be considered for Ensuring Access to Justice

To address the barrier faced by the survivors of sexual violence, the following mechanisms 
needs to be considered besides the justice mechanism practiced at the present time:

a. Legal Reform: Specific legislation must be enacted to criminalize conflict-related sexual 
violence and ensure that existing laws are gender-sensitive and inclusive while it aligns with 

49 Human Rights Watch, supra note, 39.
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the international human rights instrument. Existing laws should be amended to address to 
create a safe and supportive environment for survivors and encouraging them to seek justice 
without fear of stigmatization or retribution. 
This includes amending the Penal Code to explicitly address wartime sexual violence and 
incorporating international standards into domestic law.50 Ex posto facto laws need to be 
introduced to address past instances of sexual violence. It will help to ensure that perpetrators 
of sexual violence will be held accountable, even if the crimes were not explicitly criminalized 
at the time. Removing or extending the time limitation for the sexual violence during the 
war time can help to ensure that the survivors will have more time to report the crime after 
overcoming the trauma that may be physical or mental.

b. Strengthening Transitional Justice Mechanisms: The TRC and CIEDP needs to ensure 
that they prioritize gender-based violence and provide reparations to victims. This includes 
establishing specialized units within these institutions to investigate and address sexual vio-
lence cases.51 It will help the justice mechanism to understand the special need for the survi-
vors and work accordingly to address this necessity as the survivors of sexual violence have 
the special need as they go through different mental and physical trauma. 
National legislations must follow the international human rights instrument guidelines and 
implement it to ensure that it aligns with the international instruments. The justice mechanism 
must be survivors sensitive and special trained individuals must be assigned to deal with the 
survivors and the family of the survivors.

c. Awareness Campaigns: Community-based awareness programs should be conducted to 
combat stigma and encourage victims to come forward to seek justice for themselves. These 
campaigns should focus on educating the public about victims’ rights and challenging patri-
archal norms that perpetuate victim-blaming.52 These campaigns must focus on victims and 
society to bring the change in their patriarchal values and victim blaming culture. 

50 U.N. Women, Transitional Justice and Women’s Rights in Nepal (2018), available at https://www.unwomen.org/en/digital-library/
publications/2018/10/transitional-justice-and-womens-rights-in-nepal.(Accessed on  Feb. 17, 2025)

51 U.N. Dev. Programme, Gender Equality and Women’s Empowerment in Nepal (2018), available at https://www.np.undp.org/
content/nepal/en/home/library/womens_empowerment/gender-equality-and-women-s-empowerment-in-nepal.html., (Accessed on 
Feb. 17, 2025)

52 U.N. Population Fund, Strengthening the Health Sector Response to Gender-Based Violence in Nepal (2017), available at https://
www.unfpa.org/resources/strengthening-health-sector-response-gender-based-violence-nepal. (Accessed on Feb. 17, 2025)
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The special legal awareness programs should be conducted to ensure that the survivors and 
their family have the proper knowledge regarding the legal protection and right provided to 
them. 

d. Capacity Building: Train law enforcement officials, judges, healthcare providers lawyers, 
police officers, public prosecutors human right activist and whoever are working as the first 
responders are or who directly comes into contact with the survivors, to handle cases of 
sexual violence with sensitivity and professionalism. This includes providing training on 
international human rights standards and best practices for supporting survivors.53 Sexual 
violence being the sensitive issue and victims already being through mental and physical 
trauma must be considered while dealing with them.

e. Witness Protection Programs: Establish robust witness protection programs to ensure the 
safety of survivors and witnesses who come forward to testify. This is critical for addressing 
the culture of impunity and ensuring accountability for perpetrators.54 The protection and 
security will help the survivors and their family to come forward to seek the justice from the 
system with the hope of getting some form of closure and hope of actually being provided 
with justice for the violence they had to bear. 

f. Reparations Programs: Develop comprehensive reparations programs that provide finan-
cial compensation, mental health support and rehabilitation services to survivors of sexual 
violence. These programs should be designed in consultation with victims and civil society 
organizations.55 These programs need to focus on the reintegration of victims back into the 
society. Different psychological supports need to be provided to those survivors to over-
come the trauma caused to the victim due to rape and sexual assault, as medical treatment 
can cure the physical traumas and injuries but it is the psychological trauma that causes more 
harm to the survivors to live a healthy and happy life. 
Along with perpetrator getting the punishment, victims being compensated financially is also 
important to help the victims to get reintegrated back into the society. Those compensation 

53 Int’l Comm’n of Jurists, Nepal: Ensuring Justice for Conflict-Related Sexual Violence (2016), available at https://www.icj.org/

nepal-ensuring-justice-for-conflict-related-sexual-violence/ (Accessed on Feb. 17, 2025)
54 U.N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, NEPAL: TRANSITIONLA JUSTICE AND ACCOUNTABILITY 

(2021), available at https://www.ohchr.org/en/countries/nepal. (Accessed on Feb. 20, 2025)
55 Int’l Ctr. for Transitional Just., Reparations for Conflict-Related Sexual Violence (2014), available at https://www.ictj.org/

publication/reparations-conflict-related-sexual-violence.(Accessed on Feb. 20, 2025)
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can help the survivors to get the necessary help they need to overcome the physical and 
psychological trauma and look for the new beginning. 

7. Conclusion

Access to justice is one of the most pressing issues for the survivor of sexual violence during 
the armed conflict in Nepal. Due to various social stigma, patriarchal norms, power play, 
lack of proper legal framework and interference in the independence of judiciary, the barriers 
are being formed between victims and justice. It is about to mark two decades of end of the 
non-international armed conflict in Nepal and we are still not being able to provide the safe 
space for the victim of gross violation of human right.

Sexual violence is the gross violation, disregarding any situation and survivors of such 
violence must be provided with safer space to open up about the abuse and seek justice. 
It is about to mark two decades since the end of armed conflict and the government still 
does not have the accurate data regarding the abuse and survivors of sexual violence during 
conflict, which is the bigger challenge. There are many underlying social, legal and political 
challenges for the survivors for access to justice. 

Addressing this challenge requires a comprehensive approach that includes legal reforms, 
institutional strengthening and societal change. By prioritizing the rights of victims and 
holding perpetrators accountable, Nepal can move closer to achieving transitional justice 
and ensuring that such atrocities are never repeated. 
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Abstract

Vetting is a crucial yet often overlooked mechanism in transitional justice, particularly in 
post-conflict societies striving to uphold the rule of law and prevent future human rights viola-
tions. In Nepal, where the legacy of conflict continues to shape governance, the recent amend-
ment to the Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act in-
troduces vetting as a tool for institutional reform and ensure non-recurrence of conflict. This 
article explores the concept of vetting within the broader framework of transitional justice, 
highlighting its role in ensuring accountability, rebuilding public trust, and fostering democrat-
ic governance. It examines the legal and operational aspects of vetting, differentiating it from 
criminal prosecution while emphasizing its significance in screening public officials for integ-
rity and adherence to human rights standards. Furthermore, the paper analyzes Nepal’s evolv-
ing legal framework on vetting, its challenges, such as political resistance, weak institutional 
capacity, and information reliability-and potential pathways for effective implementation. This 
study argues that a well-structured and transparent vetting process is essential for Nepal’s 
long-term stability and democratic consolidation.

1. Introduction   

The Comprehensive Peace Accord (CPA) of Nepal, signed on November 21, 2006, 
marked the end of a decade-long armed conflict between the Nepalese government and 
the Communist Party of Nepal (Maoist). This event was a significant milestone in Nepal’s 
transition from conflict to peace. The CPA laid the foundational provisions to address human 
rights violations committed during the conflict through the Transitional Justice (TJ) process. 
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To facilitate the TJ process Enforced Disappearances Enquiry, Truth and Reconciliation 
Commission Act was passed in April 2014 and subsequently Truth and Reconciliation 
Commission (TRC) and Commission of Investigation on Enforced Disappeared Persons 
(CIEDP) was established in 2015. However, the law was heavily criticized for not being 
victim centric and for provisions allowing amnesty for serious human rights violations and 
others. This issue reached the Supreme Court and the court struck down several provisions 
and issued a directive order to make the laws victim centric and in line with International 
Human Rights standards. The law has been amended thrice with the latest amendment 
made in March of 2023.  Major amendments include, dividing and defining the crimes into 
“violation of human rights” and “serious violation of human rights”; remission of sentence 
by 75 percent in crimes other than “serious violation of human rights”; establishment of a 
Special Court for adjudication of cases to name a few. One addition made by the amendment 
which is of significant importance but has gone under the radar is vetting. The act has 
mandated the two commissions to make recommendations for vetting individuals who were 
involved in the incidents of gross violation of human rights.1 

According to United Nations, Transitional Justice incorporates four classic pillars - Truth 
Seeking, Criminal Prosecutions, Reparations and Guarantees of Non-recurrence (GON). 
GON includes learning from past mistakes to prevent human rights violations in the future 
which mainly focuses on institutional reform and ensuring accountability for violations of 
human rights. Vetting is widely recognized as an important institutional reform measure 
to ensure minimum standards of integrity in public service in post conflict settings. Most 
basically, the measures involve screening of individuals in public institutions, semi-public 
positions and/or loosely defined positions of public trust in order to verify that personnel 
have the integrity and capacity to fulfill their positions in a way that supports the goals 
of the new regime.2 Individuals found lacking in certain integrity or capability criteria are 
either compulsorily removed from their positions, prevented from taking new positions, 
encouraged to voluntarily resign from positions or publicly disclose their past actions, 
affiliations or behaviors, or alternately required to confess their past involvement as a form 

1 The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2014, S. 13 (a4)
2 United Nations, Rule-of-Law Tools for Post-Conflict States: Vetting: An Operational Handbook (United Nations 2006); 

Alexander Mayer-Rieckh and Pablo de Greiff (eds) Justice as Prevention: Vetting Public Employees in Transitional 
Societies (SSRC 2007). 
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of accountability. In essence there are potential and actual employment consequences for 
individuals in the new regime based on their previous actions, affiliations or behaviors.3

Also, some of the organizations like Human Rights Watch and Advocacy have been stating 
for the independent investigations. The have stated that ‘in some cases of alleged wartime 
human rights, violations, the alleged perpetrators are being promoted, appointed into senior 
government positions, or allowed to go on peacekeeping duties without ever facing a genuine 
and independent investigation.4 There is no direct mention of vetting but their essence is to 
conduct investigation and take departmental/disciplinary actions similar to vetting for the 
alleged human rights abusers. This, thus shows a need to consider personal and institutional 
reform. 

Unlike purge and lustrations, vetting requires state officials to be individually considered 
and to have their fitness to remain in office accessed with regard to objective criteria. The 
criteria will vary depending on the institution in question but should generally enable the 
vetting authority to determine whether the individual possesses the integrity that is required 
for their role by examining their past conduct including any responsibility for human rights 
abuses.

2. The Concept of Vetting in Transitional Justice

In post conflict societies, the sustainability of long-term peace and democratic stability can 
be achieved only if the population is confident that redress for grievances can be obtained 
through legitimate procedures. Transitional Justice processes, intends to build a legitimate 
and sustainable peace after conflict, mass violence or systematic human rights abuses 
through reforming previous institutions to guarantee non recurrence. 

According to UN Secretary General Report on Rule of Law and Transitional Justice in 
Conflict and Post - Conflict Societies, transitional justice compromises:

[…] the full range of processes and mechanisms associated with a society’s attempts to 
come to terms with a legacy of large-scale past abuses, in order to ensure accountability, 

3 Cynthia M. Horne, Transitional Justice: Vetting and Lustration, Research Handbook in Transitional Justice (Western 
Washington University, 2022).

4 Human Rights Watch & Advocacy Forum- Nepal: Adding Insult to Injury: Continued Impunity for Wartime Abuses 
(December 2011), p 3, available at https://www.advocacyforum.org/downloads/pdf/publications/impunity/adding-in-
sult-to-injury-nov-30-2011-english-version.pdf (Accessed on Feb. 2, 2025)
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serve justice and achieve reconciliation. These may include both judicial and non-judicial 
mechanisms, with differing levels of international involvement (and none at all) and individual 
prosecutions, reparations, truth seeking, institutional reform, vetting and dismissals, or a 
combination thereof.5 

As stated in the definition of the report, the key elements of transitional justice involve 
prosecutions, truth seeking: revealing the truth about past crimes, providing victims with 
reparations and reforming abusive institutions. 

The most researched and studied mechanism of transitional justice is, without any doubt, 
prosecutions. However, truth seeking and reparations to the victims of human rights abuses 
have generated considerable attention and study as well. On the other hand, vetting as an 
element of institutional reform mechanism and transitional justice itself, has received the 
less attention from the academics, transitional justice professionals, and its stakeholders in 
general.6 The main reasons for such lack of the attention and familiarity with the term comes 
from misconception of the meaning of the process, lack of its clarity in the literature, and 
minor efforts taken to distinguish it from massive dismissals, lustration or purges.7 This 
was very similar in Nepalese context was well. First, the promulgated laws were very much 
directed towards criminal prosecutions. With second amendment and moreover with the 
third amendment, truth seeking, reparation have been prioritized along with the scope of 
vetting.

Vetting as a TJ mechanism is primarily a measure to reform abusive institutions in post 
conflict societies and therefore, a very complex phenomenon. Borrowing the UN Secre-
tary-General’s definition, vetting in post conflict setting “… usually entails a formal process 

5 The Rule of Law and Transitional Justice in Conflict and Post – Conflict Societies: Report of the Secretary-General. UN 
Security Council S/2004/616, 23 August 2004. 

6 Alexander Mayer- Rieckh, ‘Guarantees of Non- Recurrence. An Approximation’ (2017) 39 Human Rights Quarterly 
416.

7 M. Kova, Vetting as an Element of Institutional Reform and Transitional Justice, Zbornik IKSI, nos. 1-2, at 53-75 
(2007).



129129

Transitional Justice and Institutional Reform: The Promise and Challenges of Vetting...

of the identification and removal of individuals responsible for abuses, especially from the 
police, prison services, the army and judiciary”8. 

Similarly, The UN Operational Guide defines vetting as, “…assessing integrity to determine 
suitability for public employment. Integrity refers to an employee’s adherence to international 
standards of human rights and professional conduct, including a person’s financial property.”9 
Therefore, vetting involves a process of assessing integrity to determine suitability for 
public service engagement.  The aspect of employment exclusion, either by disqualifying 
individuals from holding certain public positions or by preventing their appointment to new 
roles due to concern regarding their past integrity or competence. However, vetting not only 
entails identification and removal of individuals responsible for past abuses, but also aims at 
screening of integrity and capacity of new candidates for public employment. Also, vetting 
is the process in which criteria of assessment relate to individual responsibility, which, thus 
calls for individual review, and for offering individuals some procedural guarantees.10

The aim of vetting is to transform the state institutions involved in the conflict, so that the 
institution and their members are less likely to commit further human rights abuses and are 
better able to restrain non-state actors to prevent further conflict. According to UN Special 
Rapportuer on the promotion of truth, justice, reparation and guarantees of non-recurrence, 
personnel reforms that succeed tend to do so by helping dismantle networks; ensuring that 
victims do not have to deal with those who abused them when accessing state services; and 
signaling to the public at large that the institution is committed to acting in according with 
fundamental rights thereby strengthening public trust.11

Observing the vetting process in various jurisdiction it can be concluded that vetting has 
been primarily focused on military and security forces, and secondarily on the judiciary. The 
theory has been that bad actors will continue old patterns of behavior even in new conditions 
and circumstances, and will therefore act to sabotage the process of transformation. For 

8 Human Rights Watch & Advocacy Forum- Nepal, supra note 4.
9 UN (2006), supra note 2.
10 Pablo de Greiff, Vetting and Transitional Justice in JUSTICE AS PREVENTION: VETTING PUBLIC EMPLOYEES 

IN TRANSITIONAL SOCIETIES 524, Mayer-Rieckh, Alexander & Pablo de Grieff eds., (Social Science Research 
Council, New York, 2007)

11 See generally, Pablo de Greiff & Mayer-Rieckh (eds); Roman David Lustration and Transitional Justice (University of 
Pennsylvania Press 2011); Teitel, Transitional Justice.
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example, in El Salvador the peace accords set up an Ad-Hoc Commission that recommended 
the dismissal of over hundred officers. South Africa, on the other hand decided against 
vetting as being contrary to the goal of integrating former enemies into a single security force. 
Argentina used control over promotions to oust problematic military officers. In Eastern 
Europe, vetting often took the form of lustration. In Bosnia and Herzegovina, international 
organizations were mandated to program and execute vetting process.12

3. Vetting, Lustration and Purges: How do they Differ? 

Besides vetting, other tools like lustrations and purges have also been used in conflict ridden 
societies as a measure for public institution and personal reform. Though sometimes they 
are used interchangeably by the scholars, there are intrinsic differences in their nature which 
have been discussed below. 

Vetting is primarily concerned with removing a person having history of human rights abuse 
from a position or determining a person illegible for holding any public office. Lustration has 
been described as ‘a cousin of vetting’13 or a regional variation of personnel reform, which 
originates in Central and Eastern Europe. Vetting and lustration differ in defining the factors 
that bear implications for public employment. Vetting centers on the broad issue of personal 
integrity and capacity, taking into account a range of factors and behaviors related to both the 
present and the past, such as performance records, tax avoidance, associations, corruption, 
etc. In contrast, the central criteria for lustration focuses only on the past.14 The scope of 
lustration is broader than vetting extending in the range of public institutions. For example, 
laws in CEE have included a range of traditional public institutions like the parliament, the 
police and the president, public oversight institutions like judiciary, quasi-public institutions 
like banking sector, universities, and railroads, and social institutions like unions, churches, 
and heads of cultural centers. Poland’s 2006 lustration legislation included provisions for the 
screening of 56 categories of workers or persons in ‘positions and profession of public trust’, 

12 Pablo de Greif & Mayer-Rieckh Alexander,Justice as Prevention: Vetting Public Employees in Transitional Societies, 
International Center for Transitional Justice, Social Science Research Council, New York 2007, https://s3.amazonaws.
com/ssrc-cdn1/crmuploads/new_publication_3/%7B57EFEC93-284A-DE11-AFAC-001CC477EC70%7D.pdf 

13 Oskar N.T. Thoms et al., The Effects of Transitional Justice: A Summary of Empirical Research Findings and Implica-
tions for Analysts and Practitioners, (CIPS Working Paper, 2008)

14 Roman David & Cynthia M. Horne, Vetting and Lustrations in TRANSITIONAL JUSTICE: THEORY, MECHANISM 
AND DEBATES, Hakeem Yusuf & Robert Cryer eds, (London, Routledge, forthcoming, 2021) 
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including teachers, academics, journalists, state company executives, school principals, 
diplomats, lawyers, police and other civil servants.15

Purges can be defined as ‘a method that involves the removal of individuals from employment 
positions through dismissal, job transfer, or retirement, bans of individuals from future 
employment or restrictions on civil and political rights’.16 There is a normative aspect 
of purge as well, as it is associated with a type of victor’s justice, capturing the punitive 
personnel changes made by the winers of a transition against the losers.17 Whereas, vetting 
does not result in the wholesale replacement of the public sector, as can be seen in purges. 
In this context, purges can be taken as a revenge or retribution by the winning party against 
the losing party where as vetting is mostly aimed towards cleansing the organization which 
has a violent past. 

4. Key Characteristics of Vetting18  

Vetting is based on the assumption that fair and efficient public institutions are crucially 
important to prevent future human rights abuses. Vetting processes are therefore undertaken 
to (re) establish public trust in institutions, increase their legitimacy and efficiency in 
delivering services to all citizens; and to signal a break with the abusive past. 

Vetting is generally less expensive and less complex than large-scale criminal prosecutions, 
but still provides a form of individual accountability for those who were responsible for 
violations, or who should have prevented them but did not, and where undertaken, generally 
addresses a far larger number of cases than will be subject of any criminal proceedings. 
Vetting aims at excluding from certain positions of public office those who: 

•	 are responsible for past human rights violations; or 
•	 hold anti-constitutional views or are involved in terrorist groups or organized crime. 

15 Act of 2018 October 2006 on the disclosure of information on documents of state security in the years 1944-1990; and 
Amending act of February 2007. Government of Poland.  

16 Moira Lynch, Purges in ENCYCLOPEDIA OF TRANSITIONAL JUSTICE, Lavinia Stan & Nadya Nedelsky, eds., 
(Cambridge: Cambridge University Press) 

17 Helga Malmin Binningsbø et al., Armed Conflict and Post Conflict Justice,1946-2006: A Dataset, Vol. 49(5), JOUR-
NAL OF PEACE RESEARCH 731-740 Sage Publication Ltd., 2012.  

18 United States Institute of Peace, TRANSITIONAL JUSTICE: INFORMATION HANDBOOK (2008)
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There are two basic forms of vetting processes: 

a. Retrospective Review
This review process aims at excluding public officials who were involved in serious abuses. 
A special transitional mechanism is usually established to screen serving public officials 
with the aim of removing those who lack integrity and capacity to hold the position. 

b. Prospective Appointment and Reappointment Review
In this process, first the public institution in question is disbanded, a successor institution is 
established, and current employees are required to re-apply for their positions and be vetted 
for possible involvement in past abuses, possible in addition to a review of other qualifica-
tions, and new candidates for those positions must apply and be subject to the same vetting 
process.  

5. Basic Conditions for Ensuring Vetting Process19 

Post-conflict settings present both significant challenges and unique opportunities for 
meaningful institutional reform. In these fragile contexts, it is essential to carefully consider 
key factors when designing a vetting process to ensure fairness, transparency, and long-term 
stability. At the same time, certain fundamental conditions must be met before initiating 
vetting, including political commitment, institutional preparedness, and legal clarity. A 
well-planned approach can help rebuild trust in public institutions, promote accountability, 
and support lasting peace by ensuring that those in positions of power uphold principles of 
justice and integrity. 

a.  Political Conditions
A successful vetting process requires government stability, authority, and political will. As 
vetting regulates access to power, it is inherently political, especially in post-conflict set-
tings where resistance to reform is common. Individuals at risk of losing power or exposure 
for past abuses may obstruct the process, while governments with tenuous authority may 
struggle to enforce it. Effective implementation demands a careful analysis of the political 
landscape, anticipation of resistance, and identification of reform-minded constituencies to 
support the process. Without strong political backing and institutional control, vetting efforts 
risk being ineffective or easily undermined.

19 United Nations Development Programme Bureau for Crisis Prevention and Recovery Justice and Security Sector Re-

form, Vetting Employees in Post Conflict Settings: Operational Guidelines, Publication II, 2006. 
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b. Institutional Conditions

A well-structured vetting process requires clear identification of positions subject to review. 
Post-conflict institutions often face fragmentation, governance gaps, and outdated struc-
tures that fail to reflect the rule of law. To ensure effective vetting, broader institutional 
reforms-such as merging, restructuring, or downsizing agencies-must precede or accompany 
the process. Without these reforms, individuals may be vetted for roles that become obso-
lete, weakening credibility. In prolonged transitions, targeted vetting may be necessary. Ulti-
mately, institutional reform is both a prerequisite and an achievement of transitional justice, 
fostering accountability, stability, and equitable representation in post-conflict governance.

c. Individual Conditions 
Vetting process requires clear identification of individuals subject to review. In post-conflict 
settings, institutional membership is often unclear, requiring a census or registration process 
to establish a defined target group. Reliable integrity records are essential but often absent 
due to destroyed, manipulated, or suppressed evidence. Vetting may extend beyond existing 
personnel to include external candidates, whose competence and integrity must also be as-
sessed. Information must be proactively gathered from personnel files, court records, NGOs, 
truth commission reports, and public input to ensure a comprehensive vetting process that 
prevents circumvention and strengthens institutional accountability.

d. Legal Conditions 
A strong legal foundation is essential for an effective vetting process, as it helps counter po-
litical resistance and ensures legitimacy. Embedding vetting provisions in peace agreements 
strengthens commitment and reduces the risk of circumvention. Peace negotiators should 
advocate for explicit vetting obligations in agreements. If domestic legislation is required, it 
must be clear, precise, and aligned with constitutional requirements and international stan-
dards. A well-defined legal mandate ensures transparency, accountability, and compliance, 
making the vetting process more enforceable and resilient against political challenges.

e. Operational Conditions 
The success of a vetting process depends on a thorough assessment of operational needs and 
the availability of adequate time and resources. In post-conflict settings, limited capacities 
and competing reform priorities often lead to underestimated vetting requirements. Vetting 
is a complex, resource-intensive, and time-consuming process, especially for large insti-



सत्यको खोजी वर्षः ७, अंकषः १, जेठ २०८२

134134

tutions, requiring multi-disciplinary expertise. Ensuring sufficient financial, technical, and 
human resources is crucial for effective implementation. Additionally, international support 
often plays a key role in facilitating and sustaining the process, making it a critical factor in 
achieving a transparent and credible post-conflict institutional reform.

f. Temporal Conditions
The timing of a vetting process is crucial, as it must align with other transitional justice 
mechanisms and political developments. Post-conflict settings involve competing agendas, 
such as elections, truth-seeking efforts, and political transitions, which may be influenced by 
or conflict with vetting. Proper sequencing and coordination are essential to avoid undermin-
ing governance stability. Vetting must be strategically timed to ensure its effectiveness while 
adapting to evolving political conditions. The chosen timeframe also impacts key decisions, 
such as which institutions or groups to target, ensuring the process supports, rather than dis-
rupts, broader transitional justice efforts.

6. Vetting: Different to Criminal Prosecution

One of the pertinent issues discussed during the hearing of cases relating to vetting in the 
Supreme Court was whether court conviction is mandatory to vet individuals accused of 
human rights violations or not. According to Mayer-Rieckh, vetting is a form of administrative 
justice involving the application of administrative rules and procedures, rather than criminal 
law, and includes20

•	 Initiating proceedings within a reasonable time and generally, in public; 
•	 Notifying parties that they are under investigation and of the case against them;
•	 Providing the opportunity to prepare a defense, including access to relevant data;
•	 Providing the opportunity to present arguments and evidence and to respond to opposing 

arguments and evidence before the vetting body;
•	 Providing the opportunity to be represented by counsel;
•	 Providing notification of the decision and the reasons for the decision;
•	 The right to appeal to a court or other independent body. 

Similarly, Mayer-Rieckh further argues that “…vetting differs from criminal proceedings also 
in terms of the required evidentiary standards of proof. It is not necessary in administrative 

20 Alexander Mayer-Rieckh, Building Trust and Strengthening the Rule of Law: Vetting the Security Sector in Nepal (ICTJ 

Briefing, 2012)
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proceedings to prove beyond reasonable doubt that an officer committed a crime. A vetting 
decision should be based on evidence that is substantiated by multiple reliable sources. A 
‘balance of probabilities’ or ‘preponderance of evidence’ standard is generally appropriate in 
administrative proceedings. According to such an evidentiary standard, an officer would be 
removed when the evidence indicates that it is more likely than not that he or she committed 
the alleged abuse. A mere suspicion or allegation is not sufficient evidence to remove an 
officer from office.”21

Although vetting is not considered as typical judicial proceedings impartial procedures 
need to be followed. The UN Human Rights Council’s Updated Set of Principles for the 
Protection and Promotion of Human Rights through Action to Combat Impunity recognized 
that the removal of individuals from public office ‘shall comply with the requirements of due 
process of law and the principle of non-discrimination.’22 The vetted person enjoys certain 
rights of:

a. Right to Review 
All individuals have a right to review the results of the investigation against them. In addi-
tion, persons under investigation are entitled to notification of the allegations levied against 
them within a reasonable timeframe, as well as the opportunity to respond to any statements 
before the vetting body.23 

b. Right of Appeal
In addition, individuals have a right to challenge a decision against them. Individuals who 
are excluded from government service following vetting procedures have a right to appeal 
the decision to a court or another independent body.24

c. Additional Rights
Several international organizations have called upon states to expand the rights provided to 
individuals in vetting processes. The Parliamentary Assembly of the Council of Europe, for 
instance, has maintained that individuals undergoing vetting have a right to defense, the pre-

21 Rieckh, supra note 20.
22 Diane Orentlicher, Report of the Independent Expert to Update the Set of Principles to Combat Impunity, Principle 36, 

delivered to Economic and Social Council, Commission on Human Rights, U.N. Doc. E/CN.4/2005/102 (Feb. 18, 2005).
23 Greiff, supra note 10 at 523-537.
24 Id
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sumption of innocence, and the right to appeal the decision against them to a court of law.25 
Further, international guidelines provide that such individuals should be afforded the right 
to a public hearing; the right to have the proceedings conducted in an expeditious manner; 
and additional guarantees under the right to respond that include being given sufficient time 
to prepare a response, access to all documents required for responding, the chance to present 
one’s evidence, and the right to counsel.26 

The above discussion clarifies that vetting is an administrative process distinct from criminal 
law, focusing on evaluating public employees’ suitability rather than proving criminal guilt. 
Unlike criminal proceedings, vetting does not require proof beyond a reasonable doubt or a 
court conviction where decisions are made based on substantiated evidence from multiple 
reliable sources. This allows vetting to assess administrative conduct without the need for 
criminal conviction, prioritizing professional conduct and integrity rather than criminal lia-
bility while following the due process of law. 

7. Vetting in Nepal’s Context 
As already mentioned in previous chapters until the recent amendment of Enforced 
Disappearances Enquiry, Truth and Reconciliation Commission Act, there was no legal 
provision for vetting. The Supreme Court had time and again directed the government to 
promulgate necessary law and set standards for vetting.27 The new amendment has provided 
under the function, duties and powers of the commission to, “make recommendations for 
vetting the persons involved in the incidents of gross violations of human rights”.28 This 
marks an important step towards for institutional reform and ensuring non recurrence of the 
incidents in the future. The amendment has provided the scope of setting the procedures 
and standards of vetting to the commission. Therefore, the two commissions now have to 
investigate the cases in line with prosecution and vetting concurrently. 

Vetting is an integral part of determining the character, integrity and qualification of a person. 
Though Nepal has not resorted to vetting individuals involved in human rights violations. 

25 Federico Andreu-Guzmán, Due Process and Vetting, in JUSTICE AS PREVENTION: VETTING PUBLIC EMPLOYEES IN TRAN-

SITIONAL SOCIETIES 466 Alexander Mayer-Rieckh & Pablo de Grief eds., (Social Science Research Council New York, 2007)
26 Federico Andreu-Guzmán, Due Process and Vetting, in JUSTICE AS PREVENTION: VETTING PUBLIC EMPLOYEES IN TRAN-

SITIONAL SOCIETIES 466 Alexander Mayer-Rieckh & Pablo de Grief eds., (Social Science Research Council New York, 2007)
27 Greif & Rieckh, supra note 12.
28 The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2014, S. 13 (a4)
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International agencies have already vetted several of Nepal’s security officers by ordering 
the return of Nepali peacekeepers after it became known that there was prima facie evidence 
of their involvement in serious human rights violations in Nepal.29

a. Legal Provision of Vetting in Nepal 
The amended act has only mentioned about vetting in the function duties and powers of the 
commission, but fails to provide any detail regarding the procedure, methods, standards or 
types of vetting to be applied. Furthermore, the law does not clarify whether the commis-
sion has the authority to formulate such standards and procedures independently, resulting 
in a significant legal and operational gap in the implementation of vetting measures. The 
legislation also remains ambiguous on several fundamental aspects. It does not specify the 
appropriate stage at which vetting - related recommendations are to be made, nor it address 
the burden of proof or the evidentiary requirements needed to vet individuals alleged to have 
been involved in gross human rights violations. 

This lack of clarity has created uncertainty about the legal mandate and operational frame-
work necessary for meaningful vetting. Without well-defined guidelines, there is a risk of in-
consistency, political manipulation, or legal challenges that could undermine the credibility 
of the process. To ensure that vetting serves its intended purpose-promoting accountability, 
restoring public trust, and reforming institutions - future amendments must address these le-
gal deficiencies by explicitly providing for comprehensive procedures, objective criteria, in-
stitutional responsibilities and safeguards to uphold fairness, transparency and due process. 

b. Supreme Court on Vetting
The Supreme Court on 12 August ordered the government to frame vetting laws strictly 
regulating the promotion and transfer of government officials including those from the secu-
rity apparatuses. Deciding on the case30 of AIG Kuber Singh Rana’s promotion to Inspector 
General of Nepal Police. The court held that there were no reasonable ground and legal pro-
vision to halt Rana’s promotion but the government should take extreme caution regarding 
recruitment, transfer and promotion of officials implicated in human rights violations in the 
future by promulgating necessary laws and procedures related to vetting. The court further 
stated that offenses related to the violation of human rights must be dealt by related laws and 
solution cannot be sought through writ petitions. 

29 Advocacy Forum – Nepal, VETTING IN NEPAL: CHALLENGES AND ISSUES 11 (2014)
30 N.K.P., 2069 BS, Decision No. 8933
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Similarly in another writ related to the promotion of an army officer, the Supreme Court 
stated that in absence of specific laws related to transitional justice and vetting the suspected 
person cannot be denied of his right to promotion and further provided directive order to 
the government, to promptly promulgate laws related to vetting and hold the perpetrators 
accountable.31 The court has adopted positivist jurisprudence in both cases.

8. Challenges of Vetting 
After transition, implementing personnel and institutional reforms across all state institutions 
or at every hierarchical level can be highly challenging. In some cases, powerful individuals 
occupying senior positions may be indispensable to the transition process, not because of 
their integrity, but because of the influence and control they wield. Their cooperation may 
be critical, as they possess the capacity to obstruct or even derail the fragile progress of the 
transition.
Hence, institutional reform is a difficult endeavor. Vetting in transitional or post-conflict 
societies face many challenges. Some of these include:32

•	 Scarce resources
•	 Weak state institution
•	 An overstaffed and inefficient bureaucracy 
•	 Strong political resistance to reform
•	 A weak or incomplete legal framework
•	 Nepotism and corruption in government appointments

In Nepal’s context whole transitional justice process seems to be in a challenging situation.  
As we are nearing two decades of signing of CPA, the transitional justice process is still in 
a limbo. The two commissions established in 2014 did start some preliminary investigation 
but detailed investigation is still incomplete. The major challenges this delay pose is the 
availability of quality of information. As with other aspects of transitional justice, vetting 
also heavily relies on the availability and authenticity of information. Vetting programs 
that rely on incompetent and flawed information could result in biased transitional justice 
processes and therefore fail to achieve trust-building goals. 

Second, temporal conditions might not be in favor because, many security personals have 
already retired or have been out of service leading to the questions ‘whom to vet?’ and 

31 N.K.P., 2075 BS, Decision No. 10002
32 Pablo de Greiff, supra note 10. 
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‘is there any rationality in vetting now?’ Also, many securities personal accused of grave 
human rights violations had been promoted to higher ranks of their respective organizations 
and have retired leading to question the credibility of vetting.  

Third, Nepal’s transition from conflict to peace is very unique in the sense that then rebel 
Maoist leaders joined mainstream politics and have become the head of the government 
many times. Will the commissions and the government be willing and capable to vet them, is 
a glaring question.  Also, ex combatants of the then People’s Liberation Army (Maoist) have 
been reintegrated into Nepal Army. Therefore, it will be difficult to define vetting approach 
and determine the vetting type in today’s context.  

Fourth, power dynamics and political bargaining often limit the scope of reforms, as those 
implicated in past abuses may still hold significant leverage. Fifth, institutional resistance 
can emerge from within the very bodies meant to undergo reform, leading to obstruction 
or manipulation of the vetting process. Sixth, there is the risk of selective vetting, where 
political expediency rather than consistent application of principles dictates who is vetted 
and who is spared. Seventh, capacity constraints, including a lack of reliable records, trained 
personnel, or legal frameworks, can hinder the fair and effective screening of individuals. 
Lastly, vetting can create social and political tensions, especially if large segments of the 
bureaucracy or security forces are affected, potentially destabilizing the transition rather 
than supporting it. Therefore, vetting in transitional justice must be approached carefully, 
balancing the pursuit of accountability with the pragmatic needs of peacebuilding and 
institutional stability.

As rightly pointed out by Mayer-Rieckh, “…vetting is never easy and will inevitably face 
political, legal, and operational challenges, but it will help to move the peace process forward 
and consolidate the democratic rule of law in Nepal.”33

9. Way Forward: Designing of Vetting Process 

Vetting is very sensitive as it involves taking action against an institution which might 
involve high ranking officials. Vetting process must respect both specific contextual needs 
and international standards. While designing a vetting process certain important priorities 
and criteria must be ensured. UNDP’s operational guidelines for vetting can be a guiding 

33 Greiff & Mayer-Rieckh (eds), supra note 11.
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tool for designing a vetting process. According to the guidelines following steps can be taken 
to design a transparent and accountable vetting process.34

a. Inform and Consult the Public 
Rebuilding civic trust and restoring the legitimacy of public institutions require transparency 
and public engagement. Open communication about vetting objectives fosters confidence, 
reduces uncertainty among affected personnel, and ensures the process addresses the needs 
of victims and society. Since vetting strategies must be context-specific, public consultations 
help shape fair and effective approaches. Raising awareness can also prevent future chal-
lenges to the process’s legitimacy. Therefore, vetting must include public information mech-
anisms and incorporate insights from civil society, victims, and reform advocates, allowing 
them to contribute valuable information for informed and just decision-making.

b. Determine Vetting Priorities and Vetting Type 
In post-conflict settings, public administration as a whole may benefit from a vetting pro-
cess. However, priority should be given to institutions critical to upholding the rule of law, 
such as the military, civilian security forces, intelligence agencies, and the judiciary. These 
institutions have often been implicated in past human rights abuses while also bearing the 
primary responsibility for ensuring stability, security, and justice. Reforming them is essen-
tial for a smooth transition to peace and the rule of law. Based on key contextual factors, the 
most suitable vetting approach should be identified to ensure accountability and institutional 
integrity.

c. Establish Vetting Standards and Consequences
The integrity of public employees in post-conflict settings is crucial, encompassing adher-
ence to human rights, professional conduct, and financial propriety. Vetting criteria should 
balance integrity, competence, and representation, ensuring fair and efficient institutions. 
While those involved in serious human rights violations should be disqualified, other em-
ployees may face reassignment, probation, or retraining. Broader personnel reforms must 
accompany vetting to address qualifications, skills, and diversity. Formal compliance, such 
as attending interviews and submitting documents, is also essential. Additionally, support 
measures like alternative employment and severance pay can help mitigate the impact of 
removals for reasons beyond integrity deficits.

34 Pablo de Greiff,  supra note 10. 
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d. Develop Vetting Mechanism
In post-conflict settings, regular disciplinary mechanisms are often insufficient for vetting, 
necessitating an independent ad-hoc commission. This commission must be impartial, with 
respected members unaffiliated with former warring factions, appointed through broad con-
sultations. It requires a well-staffed secretariat, financial resources, and security measures 
due to potential threats. While domestic ownership enhances legitimacy and sustainability, 
international support-both political and operational-may be crucial, especially where resis-
tance exists. International involvement can bolster credibility, though efforts should ensure 
local engagement and legal integration. A seamless transition from ad-hoc vetting to regular 
domestic procedures is essential for long-term institutional stability.

e. Respect International Procedural Standards
Vetting must align with international standards to uphold human rights and civic trust. It 
should assess individual conduct rather than group affiliation, avoiding mass exclusions that 
may overlook culpable individuals or dismiss those with needed expertise. Due process in 
vetting includes timely proceedings, notification, defense opportunities, legal representa-
tion, and appeal rights. Judges require special protections to ensure judicial independence, 
with vetting ideally conducted by peers. In reappointment processes, candidates must prove 
suitability without entitlement to selection or review. Political appointees removed by exec-
utive order generally lack appeal rights. A fair, transparent approach is essential for sustain-
able institutional reform.
In practice, there is no one size fits all approach to vetting; the political, social, legal cir-
cumstances might be different in each case (jurisdiction). The designers of a vetting process 
must make a number of basic decisions concerning what they want to achieve and how they 
want to achieve. There are nine basic decisions which have been considered while designing 
vetting process in various jurisdictions, which can also be the baseline for Nepal. These are:35 

1. Targets: What are the institutions and positions to be vetted? 
2. Criteria: What misconduct is being screened for? 
3. Sanctions: What happens to positively vetted individuals? 
4. Design: What are the types, structure, and procedures of the vetting process? 
5. Scope: How many people are screened? How many people are sanctioned? 

35 Roger Duithe, Justice as Prevention: Vetting Public Employees in Transitional Societies, International Center for 
Transitional Justice, Social Science Research Council New York, 2007 
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6. Timing and Duration: When does vetting occur and how long does it last? 
7. Rationale: How is vetting justified? What are the reasons of vetting? 
8. Coherence: How does the vetting relate to other measures of institutional reform? How does 

it relate to other transitional justice measures? 

While designing the vetting process Nepal needs to be very careful determining the targets 
and sanctions of vetting. The delay in concluding the transitional justice process might make 
it difficult to prove the rationality of vetting. Similarly, vetting mechanism should be in 
line with other measures of transitional justice, mainly prosecution and guarantee of non-
recurrence. 

10. Conclusion 

Vetting is a crucial mechanism for reinforcing public trust, ensuring accountability, and 
promoting institutional reform in post-conflict societies. Unlike criminal prosecutions, which 
focus on individual liability, vetting assesses the integrity and suitability of public officials 
to uphold democratic governance and human rights. Its advantages include strengthening the 
rule of law, preventing recurrence of abuses, and fostering inclusive, merit-based institutions. 
However, for vetting to be effective, it must be transparent, impartial, and embedded within 
broader institutional reforms.

In Nepal, the challenges of vetting are significant due to political instability, weak governance 
structures, and lingering influence of former conflict actors. The lack of a comprehensive 
human resources management system, the risk of politicization, and limited institutional 
capacity further hinder its implementation. If not carefully designed and executed, vetting 
may erode trust rather than rebuild it.

To ensure success, Nepal must adopt a well-resourced and strategically planned vetting 
process, tailored to its unique historical and socio-political context. This should be conducted 
in conjunction with other transitional justice measures, including judicial prosecutions, 
truth-seeking, and reparations for victims. Delays in vetting can undermine its effectiveness, 
allowing unqualified and compromised individuals to remain in positions of power. 
Therefore, Nepal must prioritize timely and well-structured vetting as an integral part of 
broader institutional reforms to promote justice, accountability, and long-term stability.
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Sunita Shrestha

Ambiguous Loss of Family Members and 
its Impact: A Psychosocial Perspective

Abstract

The decade-long civil war in Nepal (1996–2006) led to significant human suffering, including 
the disappearance of over 13,000 individuals. Families of the disappeared grapple with am-
biguous loss, a psychological state of unresolved grief that affects their mental health, social 
roles, and economic stability. This article explores the nature of ambiguous loss, its psycholog-
ical and social implications, and the legal challenges faced by affected families. Drawing on 
Pauline Boss’s theoretical framework, it examines trauma recovery processes, coping mech-
anisms, and the role of community and government interventions. Legal barriers surrounding 
inheritance, compensation, and truth-seeking are analysed, with recommendations for policy 
reforms that align with international human rights standards. By integrating psychological and 
legal perspectives, this study underscores the need for holistic interventions to support affected 
families and ensure justice for the disappeared.

1. Introduction

The decade-long civil war in Nepal (1996-2006) inflicted profound hardships on its 
people, leading to significant loss of life, widespread displacement, economic disruption, 
and enduring social and psychological trauma. Estimates suggest that over 13,284 
individuals were killed (INSEC,2007),1 and hundreds of thousands were displaced during 
the conflict. Access to essential services such as education and healthcare was severely 
compromised, particularly in rural areas, disproportionately affecting women and children. 
The Civil war also resultant in disappearance of thousands more are disappeared living 

1 Human Rights Year Book 2007, INSEC,10, available at https://www.insec.org.np/hr-yearbook/nepal-human-rights-year-
book-2007/ (Accessed on Feb. 7, 2025)
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families is prolonged grief and uncertainty. According to an ICRC report, 3237 people 
disappeared, and over1300 families are still uncertain about the fates of their loved ones.2

Many families of the missing person continue to grapple with profound emotional distress, 
unable to mourn, move forward, or find a resolution regarding their loved ones’ fates. The 
situation is known as Ambiguous loss, a concept introduced by Pauline,3 describes a unique 
form of grief that arises when a loss remains uncertain, unresolved, and lacks closure. Unlike 
conventional bereavement, where death is confirmed and mourning follows a defined process, 
ambiguous loss leaves families trapped in limbo, oscillating between hope and despair. 

2. Theoretical Framework: Ambiguous loss and Trauma Recovery
a. Ambiguous loss  

Ambiguous loss refers to a distinct type of grief that lacks clarity and closure, leaving 
individuals in a state of unresolved grief. This concept, introduced by researcher Pauline 
Boss (2006),4 further categorizes ambiguous loss into two types: 

(1) when a loved one is physically absent but psychologically present, as in cases of 
disappearances, and 

(2) when a loved one is physically present but psychologically absent, as in cases of dementia. 
The inherent uncertainty complicates the grieving process, often leading to chronic sorrow 
and unresolved emotional distress.

In Nepal, the repercussions of ambiguous loss are profound due to the nation’s history 
of conflict and social upheaval. Families of the disappeared experience ‘frozen grief,’ 
alternating between hope and despair due to the lack of confirmation about their loved ones’ 
fate. The ambiguous loss disrupts family structures, creates role confusion, and increases 
psychological disorders such as depression, anxiety, and post-traumatic stress disorder 
(PTSD).

b. Understanding the Trauma Recovery Process
Addressing ambiguous loss within Nepalese society requires a culturally sensitive approach 

2 Hatemalo Accompaniement Programme ICRC’s Comprehensive Psychosocial Support Programme To The Families of Missing 
Persons in Nepal (2010-2016) (ICRC) (August 2016AD) 2

3  Pauline Boss, AMBIGOUS LOSS: LEARNING TO LIVE WITH UNRESOLVED GRIEF 7-8 (Harvard   University Press, 1999)
4 Pauline Boss, LOSS, TRAUMA, AND RESILINCE: THERAPEUTIC WORK WITH AMBIGIOUS LOSS 27 (New York: W.W. 

Norton & Company, 2006)
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that considers its unique socio-political and cultural dynamics. Integrating Judith Herman’s 
trauma recovery framework provides valuable guidance in facilitating healing. Her model fol-
lows a three-phase process:5

i. Establishing Safety- The first phase focuses on creating a sense of stability and security. 
For Nepalese individuals experiencing ambiguous loss, community-based interventions can 
offer safe spaces to express emotions and share experiences. Establishing safety may also 
involve efforts to locate missing persons or provide official acknowledgment of their status, 
thereby reducing uncertainty.

ii. Remembrance and Mourning- The second phase involves processing grief through re-
membrance and mourning. In Nepalese culture, communal gatherings and rituals play a 
crucial role in coping with loss. Facilitating culturally appropriate mourning practices, even 
without physical remains, can support healing. Symbolic ceremonies and memorials can 
serve as meaningful ways to honour the missing.

iii. Reconnection- The final phase focuses on rebuilding life and forging new connections. For 
those affected by ambiguous loss, fostering community support networks can help individ-
uals engage in social, economic, and cultural activities, rediscovering purpose beyond their 
grief. Empowerment initiatives, such as vocational training or community projects, can fur-
ther aid in this reconnection process.

3. Psychosocial Impact on Families of the Missing

The needs of families of the missing evolve over time and are shaped by factors such as 
the duration of their loved one’s absence, geographical location, economic status, and the 
missing individual’s role within the family.  Study6 indicated these needs generally fall into 
three primary categories. First, 64% of families seek clarification of the missing person’s 
fate, longing to know whether their loved one is dead or alive. Second, 62% require economic 
support, including compensation or privileges related to education, medical treatment, and 
employment opportunities for surviving family members. Finally, 29% demand justice, 
seeking accountability and punishment for those responsible for the disappearances. 
Families of individuals who have gone missing due to conflict, political violence, or other 
circumstances face severe and persistent psychosocial challenges. Unresolved loss and 

5 Judith Herman, TRAUMA AND RECOVERY: THE AFTERMATH OF VIOLENCE FROM DOMESTIC ABUSE TO POLITI-
CAL TERROR (Basic Books,1997) 

6    International Committee of the Red Cross, Families of Missing Persons in Nepal: Needs and Responses 9 (ICRC, 2009) 
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uncertainty take a lasting toll on mental health, family dynamics, and socio-economic 
stability, often extending for years after the conflict has ended.

a. Prolonged Grief and Psychological Distress
The prolonged uncertainty surrounding the fate of missing loved ones contributes to 
complicated grief disorder, characterized by persistent yearning, intrusive thoughts, and 
emotional numbness. Family members often experience symptoms of PTSD, depression, 
and anxiety due to the unresolved nature of their loss.  There is significant prevalence of 
depression and suicidal thoughts among affected individuals. 

The prevalence of Major Depressive Disorder (MDD) was found to be 17.5% among those 
uncertain about their loved one’s fate, compared to only 6% among those with confirmed 
deaths. Similarly, Prolonged Grief Disorder (PGD) showed a 22% prevalence in individuals 
facing uncertainty, versus 7% in those with confirmed losses. Vulnerability factors for these 
disorders included being a mother, wife, older family member, or having a family history of 
mental illness, which made individuals more susceptible to developing these conditions. The 
study further found that approximately 70% of adults with prolonged grief symptoms also 
experienced other complicated grief reactions, including depression, anxiety, and PTSD, 
with 46% reporting two or more co-occurring symptoms. The review also highlighted that 
higher co-occurrence rates were observed in studies with a longer mean time since the loss 
and when assessments were conducted through interviews rather than questionnaires. These 
findings underscore the significant psychological toll of ambiguous loss and emphasize the 
need for comprehensive assessments that address the complex interplay of various mental 
health symptoms in bereaved individuals.7

b. Family and Social Disruptions
The disappearance of a family member often results in role confusion and marital conflict, 
particularly for widows who face both social and economic instability. In many cases, 
children of the missing experience intergenerational trauma, struggling with emotional 
distress and identity-related issues as they grow up without a clear understanding of their 
family’s history. Additionally, social stigma and community polarization exacerbate these 

7 Katrine B. Komischke-Konnerup, Robert Zachariae, Maja Johannsen, Louise Dyrvig Nielsen & Maja O’Connor, Co-occurrence 
of Prolonged Grief Symptoms and Symptoms of Depression, Anxiety, and Posttraumatic Stress in Bereaved Adults: A System-
atic Review and Meta-analysis, Vol. 4, JOURNAL OF AFFECTIVE DISORDERS REPORTS (2021), available at https://doi.
org/10.1016/j.jadr.2021.100140 (Accessed on, Feb. 17, 2025)
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difficulties, leading to isolation and a lack of social support. Families of the missing may 
be perceived as politically sensitive or associated with past conflicts, further marginalizing 
them from their communities.

c. Socio-Economic Hardships
The loss of a primary breadwinner deeply disrupts families, causing financial instability and 
emotional distress. Without alternative income, children often drop out of school or enter 
child labour to support their families. Though government compensation exists, bureaucratic 
barriers make access difficult. The resulting stress leads to anxiety, helplessness, and 
long-term psychological effects like low self-esteem and depression. Children forced into 
work experience emotional numbness and social withdrawal. The inability to secure aid 
intensifies frustration and feelings of injustice. Over time, unresolved grief and financial 
struggles contribute to intergenerational trauma, shaping the mental well-being of future 
generations.

d. Legal Barriers
In Nepal, legal barriers further exacerbate the suffering of families of the disappeared. Despite 
constitutional recognition of forced disappearances, Nepal lacks statutory laws to formally 
acknowledge or document such cases. Families of disappeared persons face significant legal 
obstacles, as there are no formal procedures to establish or record disappearances. Existing 
mechanisms, such as petitions to local peace committees or district administration offices, 
are not legally recognized and primarily serve to access government benefits rather than 
provide official legal status. The absence of disappearance certificates further complicates 
matters, preventing families from obtaining legal recognition of their missing relatives. 
Wives of disappeared individuals encounter additional challenges in securing citizenship 
cards and proving their marital status, particularly when marriages were informal or lacked 
familial approval. Many women, especially those from marginalized castes like Dalits, face 
rejection from in-laws who refuse to acknowledge their marriage, often due to economic 
concerns or social stigma. This lack of legal recognition restricts their ability to register 
marriages and births, leading to further social and legal marginalization.8

4. Coping Mechanisms in Families Experiencing Ambiguous Loss

Coping mechanisms vary widely and are influenced by cultural, social, and individual 
resilience factors. Research indicates that families adopt diverse strategies to manage the 

8  International Committee of the Red Cross, Civil Legal Issues Related to the Families of the Missing in Nepal 20-21, 
(2015) 
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emotional distress associated with ambiguous loss, ranging from psychological adaptation 
to community support and advocacy efforts.

a. Psychological Adaptation

Meaning-making and religious practices help families construct narratives around the 
disappearance. Neimeyer9 suggests that reframing the loss within a broader social or 
political context provides purpose and mitigates emotional distress. Hope and denial serve 
as paradoxical yet essential coping strategies that families employ when confronted with 
prolonged uncertainty, particularly in situations of ambiguous loss, chronic illness, or 
unresolved trauma. While these mechanisms can sometimes extend distress by preventing 
individuals from fully processing or accepting difficult realities, they also serve as crucial 
psychological buffers that foster resilience and allow families to maintain a sense of normalcy 
and continuity.

Hope provides emotional sustenance, encouraging individuals to envision positive outcomes 
and sustain efforts toward adaptation, even in the face of adversity. It can act as a motivational 
force that helps families persist through uncertainty, fostering optimism and emotional 
endurance. Hope enables individuals to find meaning in their struggles, build emotional 
connections, and maintain a forward-looking perspective that can be essential for long-term 
adjustment.

Denial, on the other hand, can act as a temporary protective mechanism, shielding individuals 
from overwhelming emotional pain. In the short term, denial allows families to function and 
carry out daily responsibilities without being paralyzed by fear or grief. For example, in 
situations where a loved one is missing, family members may cling to denial as a way to 
cope with the ambiguity of loss, enabling them to avoid premature grief and hold onto the 
possibility of resolution.

However, the dual-edged nature of these strategies lies in their potential to hinder psychological 
processing and long-term adaptation. Persistent hope in unrealistic outcomes can prevent 
individuals from taking necessary steps toward adjustment, while prolonged denial can lead 
to avoidance behaviours, emotional suppression, and delayed grief. Despite these risks, 

9 James Gillies & Robert A. Neimeyer, Loss, Grief, and the Search for Significance: Toward a Model of Meaning Reconstruc-
tion in Bereavement, Vol. 19, JOURNAL OF CONSTRUCTIVE PSYCHOLOGY 31 (2006), available at http://dx.doi.
org/10.1080/10720530500311182 (Accessed on Feb. 17, 2025)
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the interplay between hope and denial often provides a crucial foundation for resilience, 
allowing families to navigate distressing circumstances with strength and perseverance.10 

A study11 found that 68% of affected families in Nepal engaged in religious rituals to seek 
solace and emotional relief. 

b. Social and Community Support

Community-based coping mechanisms play a vital role in alleviating the psychological 
burden of ambiguous loss. Support groups offer a crucial space for emotional validation and 
resilience-building. 

The implementation of the ‘Hatemalo Programme’ by the International Committee of the 
Red Cross (ICRC) in Bardia and Kathmandu highlighted the profound yet distinct impacts 
of social support. In Kathmandu, families of the missing often faced both emotional and 
economic hardships, having migrated to the city in search of justice, work, or answers. Group 
interventions enabled them to build support networks, facilitating the sharing of resources, 
legal knowledge, and emotional strength. One mother, who had spent years navigating 
government offices in search of her missing son, described feeling completely isolated and 
exhausted. However, after joining the group, she found renewed strength to continue her 
search, reassured that she was not alone.

5. Resilience among Families of the Missing

Resilience plays a crucial role in navigating ambiguous loss, with social support networks 
serving as a vital buffer against psychological distress. Hobfoll12 highlights that individuals 
with strong kinship and community ties experience a 40% lower incidence of depression and 
anxiety compared to those without such support. Additionally, adaptive coping strategies, such 
as problem-solving skills, strengthen emotional endurance. Bonanno13 found that individuals 

10 Boss, supra note 4, at 27 
11 Brandon A. Kohrt et al., Social Ecology of Child Soldiers: Child, Family, and Community Determinants of Mental Health, Psy-

chosocial well-being, and Reintegration, Vol.49(5), TRANSCULTURAL PSYCHIATRY, 515-539 (G. Eric. Jarvis and et al. eds.)  
Sage UK (1), 2012.

12 Stevan E. Hobfoll, STRESS, CULTURE AND COMMUNITY: THE PSYCHOLOGY AND PHOLOSOPHY OF STRESS 181 

(Springer 1998)
13  George A. Bonanno, Loss, Trauma, and Human Resilience: Have We Underestimated the Human Capacity to Thrive After Extremely 

Aversive Events? Vol. 59(1), AMERICAN PSYCHOLOGIST, 20-28 (Harris Cooper and et al. eds.) American Psychological Asso-
ciation, Unted States, 2004, available at https://psycnet.apa.org/doi/10.1037/0003-066X.59.1.20 (Accessed on Feb. 20, 2025)
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who engage in proactive coping mechanisms exhibit lower levels of post-traumatic stress 
symptoms.

Advocacy and collective action further contribute to resilience by transforming grief into 
meaningful social engagement. A study14emphasizes that families involved in justice 
movements demonstrate higher psychological resilience, with 65% reporting a greater sense 
of empowerment and reduced symptoms of depression. In Nepal, grassroots initiatives like 
mothers’ groups (Aama Samuha) and local women’s collectives provide both emotional and 
practical support. These groups create safe spaces where individuals can express grief while 
collectively advocating for justice and recognition, fostering a sense of shared strength and 
hope.

Many families also turn to rituals and cultural practices to cope with loss. In the absence of 
official confirmation about their loved ones’ fate, symbolic funerals and annual remembrance 
ceremonies offer a sense of closure and continuity, alleviating emotional distress.

Organizations such as the Conflict Victims’ Common Platform (CVCP) and the National 
Network of Families of the Disappeared and Missing (NEFAD) empower families through 
legal assistance. Lawyers from these networks help file habeas corpus petitions, seek 
investigations, and register cases with the Truth and Reconciliation Commission (TRC) and 
the Commission on Investigation of Enforced Disappeared Persons (CIEDP). Their efforts 
support truth-seeking initiatives and advocate for reparations.

Beyond legal assistance, these networks connect families to vocational training, mental 
health services, educational support, and jo b placement opportunities. By addressing both 
emotional and practical needs, they play a critical role in fostering resilience and helping 
affected individuals rebuild their lives.

6. Interventions to Overcoming Ambiguous Loss

a. Guidelines to Assist Individuals and Families to Manage Ambiguous Loss 
Dr. Pauline Boss,15 who pioneered the concept of ambiguous loss, provides six key guidelines 
to help individuals and families navigate this complex experience. Finding meaning in the sit-

14 Martín-Beristain, C., González, R., & M Rodríguez, The Power of Social Justice Movements, Vol. 4(2), INTERNATIONAL JOUR-

NAL OF CONFLICT AND VIOLENCE, 267–284 (Wilhelm Heitmeyer and et al. eds.)  Bielefeld Germany.2010.
15  Boss, supra note 3, at 7-8.
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uation, even without clear facts, can offer comfort and direction. This may involve personal 
reflection or engaging in activities that honour the missing person, such as a parent raising 
awareness about missing children. Adjusting mastery is another crucial step, as recognizing 
that some situations are beyond one’s control can help reduce distress. In problem-solving cul-
tures, this may require accepting the inability to change circumstances, while others may focus 
on proactive steps. For instance, a spouse caring for a partner with dementia must accept the 
disease’s unpredictability while managing caregiving responsibilities. Reconstructing identity 
is also essential, as ambiguous loss can alter one’s sense of self.

A woman whose husband is missing, for example, may struggle with identifying as neither a 
wife nor a widow and must work toward establishing a new self-concept. Normalizing am-
bivalence acknowledges that conflicting emotions are a natural response to ambiguous loss. 
Individuals may simultaneously desire closure while feeling guilty about it, but discussing these 
emotions with others in similar situations can provide validation and support. Revising attach-
ment allows individuals to adjust their emotional connection to the missing person without 
forgetting them, integrating their memory in a way that promotes forward movement. Symbolic 
connections through rituals or memorials can facilitate this process. Finally, discovering new 
hope involves focusing on aspirations and goals that provide a sense of purpose. Engaging in 
activities that honour the missing person or finding new sources of fulfilment can foster resil-
ience and healing.

b. Trauma Informed Care
Incorporating trauma-informed care ensures that interventions are sensitive to the emotional 
and psychological needs arising from ambiguous loss. This approach emphasizes understand-
ing trauma’s widespread impact, recognizing its signs, and integrating trauma knowledge into 
care practices. In Nepal, this would involve training caregivers, community leaders, and mental 
health professionals to identify the effects of ambiguous loss and respond with empathy and 
cultural competence.

By integrating Herman’s trauma recovery model with trauma-informed care principles tailored 
to Nepal’s context, individuals and communities can better navigate the challenges of ambigu-
ous loss. This approach fosters resilience and holistic healing. Families experiencing ambigu-
ous loss use a combination of psychological, social, and advocacy-based coping mechanisms. 
Community support, resilience-building strategies, and mental health interventions play a vital 
role in providing comprehensive care. Further research is necessary to explore culturally spe-
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cific coping strategies and develop tailored interventions.

c. Counselling and Psychotherapy
Counselling and psychotherapy play a vital role in addressing the psychosocial needs of fam-
ilies experiencing ambiguous loss. A multidimensional approach is essential, with trauma-in-
formed therapy facilitating coping and adaptation. Cognitive Behavioural Therapy (CBT) has 
been particularly effective in managing grief-related distress, with a study by Bryant et al.16 
reporting a 55% reduction in PTSD symptoms among individuals receiving CBT interven-
tions. Similarly, Narrative Therapy helps individuals and families reconstruct their experiences 
through storytelling, fostering meaning-making and psychological resilience research suggests 
that storytelling as a therapeutic intervention enhances coping mechanisms and reduces dis-
tress in trauma survivors.17 Given that more than 1,300 individuals remain missing in Nepal, 
structured mental health interventions are crucial in supporting affected families, helping them 
navigate grief while fostering a renewed sense of hope.

d. Cultural and Community-based Approach 
Beyond clinical interventions, cultural and community-based approaches are essential in sup-
porting families of the missing. Spiritual and religious rituals provide solace and a sense of 
closure for grieving families, while community solidarity programs create peer support net-
works that reduce isolation and foster resilience. Art-based and storytelling interventions help 
families process grief and preserve the memory of the missing, offering emotional expression 
and collective healing.18 Additionally, memorialization initiatives, such as creating memorial 
quilts, erecting stone monuments, or building memory gates, serve as acts of collective remem-
brance, benefiting both the families of the missing and the broader community. A fifteen-week 
program designed to support conflict victims and their families has significantly contributed to 
community well-being, with economic empowerment initiatives-such as skills development in 
sewing and farming-leading to reductions in domestic violence and improvements in mental 

16 Richard A. Bryant, Michelle Moulds, Rachel Guthrie, & Reginald DV Nixon, (2011). Treating Acute Stress Disorder Following Mild 

Traumatic Brain Injury, Vol. 168(6) AMERICAN JOURNAL OF PSYCHIATRY 592-599, American Psychiatric Publishing, 2011, 
available at https://psychiatryonline.org/doi/10.1176/appi.ajp.160.3.585 (Accessed on Feb. 23, 2025)

17 Robert A. Neimeyer, Narrative Strategies in Grief Therapy, Vol. 12(1), JOURNAL OF CONSTRUCTIVE PSYCHOLOGY 65- 85, 

1999, available at https://doi.org/10.1080/107205399266226  (Accessed on Feb.17, 2025)
18 Simon Robins, Constructing Meaning from Disappearance: Local Memorialisation of the Missing in Nepal, Vol. 8(1), INTERNA-

TIONAL JOURNAL OF CONFLICT AND VIOLENCE 104 (Leena Malkki and et al. eds.) IJCV, 2014, available at https://doi.
org/10.4119/ijcv-3048 (Accessed on Feb. 27, 2025)
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health19 (International Alert, 2022, Family-Centered Approach: Supporting Women Conflict 
Victims in Nepal). By integrating psychological support with cultural and community-based 
interventions, affected families can find meaningful ways to cope with ambiguous loss, rebuild 
their lives, and foster resilience.

e. Government Initiatives
In response to the widespread issue of enforced disappearances, Nepal established the Truth 
and Reconciliation Commission (TRC) and the Commission of Investigation on Enforced 
Disappeared Persons (CIEDP) in 2015. These institutions were formed under the Enforced 
Disappearance Enquiry, Truth and Reconciliation Commission Act of 201420 to facilitate the 
transitional justice process-uncovering the truth, ensuring justice for victims, and promoting 
reconciliation. However, progress has been hindered by political interference, legal ambigu-
ities, and institutional limitations, making the implementation of transitional justice slow and 
ineffective.

Since their inception, these commissions have received over 63,000 complaints from conflict 
victims. Despite the overwhelming number of cases, they have struggled to conduct thorough 
investigations and deliver justice. Instead of functioning as independent transitional justice bod-
ies, the TRC and CIEDP are often perceived as political instruments. Their inability to operate 
without political influence has perpetuated a culture of impunity in Nepal, leaving victims with-
out closure and deepening societal divisions.

Several factors contribute to the slow progress in transitional justice. Political unwillingness to 
hold perpetrators accountable remains a significant obstacle, as many of those implicated hold 
positions of power or have strong political affiliations. Furthermore, a lack of transparency 
in the commissions’ operations, failure to engage victims in decision-making, inadequate fi-
nancial and technical resources, and limited judicial intervention have further weakened these 
institutions.

While the 2014 Act21 includes provisions for compensation, psycho-social support, and liveli-
hood programs, transitional justice should not be reduced to financial compensation alone. It 

19 International Alert (2022) Family-Centered Approach: Supporting Women Conflict Victims in Nepal, available at https://www.

international-alert.org/stories/family-centered-approach-nepal/ (Accessed on Feb.29, 2025 )
20 Enforced Disappearance Enquiry, Truth and Reconciliation Commission Act, 2014
21 Enforced Disappearance Enquiry, Truth and Reconciliation Commission Act, 2014
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must prioritize truth, accountability, and reparations that address victims’ psychological and 
social needs. A meaningful path forward requires amending the 2014 Act to align with interna-
tional human rights standards, ensuring that serious crimes-such as torture, enforced disappear-
ances, and sexual violence-are not granted amnesty.

Political commitment is essential to ensuring the commissions’ independence and efficiency. 
Adequate resource allocation, including legal and forensic expertise, is necessary for credible 
investigations. Additionally, active engagement of victims and civil society organizations must 
be prioritized, along with effective compensation mechanisms, trauma-informed psychosocial 
support, and sustainable livelihood programs.

Without a firm commitment to truth and accountability, Nepal’s transitional justice process 
risks becoming another chapter of historical injustice. To prevent this, a victim-centred ap-
proach must be at the heart of reconciliation and justice efforts. Only through genuine initiatives 
toward justice and accountability can Nepal heal the wounds of its past and build a more just 
and inclusive society.

f. Local Government Initiatives
Local governments are integrating mental health services into community programs by estab-
lishing psychosocial support centres in municipal offices, health posts, and community centres. 
These centres provide counselling, group therapy, and emotional support to individuals affected 
by trauma, grief, and social stigma, particularly families of the missing.

To ensure sustainability, local actors such as community health workers, teachers, and social 
mobilizers are being trained in basic psychosocial skills. This community-driven approach re-
duces reliance on external professionals while fostering local capacity. Additionally, awareness 
campaigns and community dialogues help break stigma, strengthen social cohesion, and pro-
mote collective healing.

By incorporating psychosocial well-being into local policies, such as social protection pro-
grams for conflict survivors, local governments are fostering long-term resilience. This holis-
tic, community-embedded approach ensures sustainable mental health support in post-conflict 
societies.

g. NGO and INGO Initiatives
NGOs and INGOs have played a crucial role in providing psychological and social support to 
the families of the missing. Organizations like NEFAD facilitate truth-seeking dialogues and 
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offer mental health assistance, while the ICRC engages in forensic investigations to help locate 
missing individuals and supports families in documenting cases of disappearance.

The Transcultural Psychosocial Organization (TPO) Nepal implements trauma-informed care 
programs, offering counselling and mental health support to affected families. ANTARANG 
Psychosocial Research and Training Institute strengthens local capacity by training individuals 
as psychosocial service providers, counsellors, and community-based psychosocial workers. 
Additionally, organizations such as Amnesty International and Human Rights Watch advocate 
for policy reforms and legal justice, ensuring that victims’ families have a voice in national and 
international forums.

7. Recommendation for Further Interventions
a. Strengthening Legal Frameworks

To promote justice for the families of the missing, the government must prioritize accelerating 
investigations into enforced disappearances and ensure accountability for perpetrators. Reforms 
to existing policies, such as the TRC Act of 2014, are needed to address inconsistencies, par-
ticularly regarding the definition of serious violations. The current appointment of TRC and 
CIEDP commissioners from various political parties has led to concerns about bias; therefore, 
steps should be taken to guarantee impartiality in these processes. Moreover, redefining gross 
human rights violations according to international standards can simplify access to compensa-
tion and support services by eliminating bureaucratic obstacles that hinder families from ob-
taining the necessary aid.

b. Enhancing Mental Health and Psychosocial Support Services
It is critical to expand trauma-informed counselling services in communities impacted by en-
forced disappearances. Training local counsellors and community leaders in culturally sensitive 
mental health support can improve accessibility and ensure that families receive care tailored 
to their unique psychological needs. This approach can help nurture resilience and provide the 
necessary emotional and psychological care that families require during this challenging time.

c. Promoting Community-Based Healing Approaches
Integrating traditional healing methods with professional psychosocial interventions can sig-
nificantly enhance the effectiveness of support services. Facilitating collaboration between tra-
ditional healers and mental health professionals, while training traditional healers to recognize 
mental health symptoms, can empower local communities to provide more comprehensive 
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care. This synergy can elevate the voices of victims’ families and increase societal awareness of 
their challenges. For example, incorporating traditional healers, such as Dhami, into structured 
support systems can create a culturally relevant healing process that resonates with affected 
families.

d. Improving Coordination Between Stakeholders
It is essential to strengthen cooperation among government agencies, NGOs, and INGOs to pro-
vide comprehensive support for the families of victims. Establishing robust monitoring systems 
to evaluate the effectiveness of interventions will help identify gaps and ensure that resources 
are utilized efficiently. A coordinated effort will improve service delivery and ensure greater 
accountability in addressing the needs of victims’ families.

e. Compensation Claims and Financial Assistance
Enhancing financial support requires streamlining the compensation claims process to ensure 
timely disbursement of funds. Offering legal and administrative assistance can guide families 
in navigating complex government relief programs more effectively. Additionally, the intro-
duction of financial literacy and economic empowerment programs can promote long-term 
self-sufficiency. These initiatives have proven successful in other post-conflict settings, where 
economic empowerment programs resulted in a 60% increase in financial independence among 
beneficiaries.22

f. The Role of Humanitarian Organizations
NGOs and international agencies play a pivotal role in advocating for justice and providing 
direct support to affected families. Organizations such as the ICRC, local NGOs, and legal aid 
groups offer pro bono legal services to help families navigate Nepal’s intricate legal framework. 
They document cases of forced disappearances, pushing for justice and reparations, and engage 
in policy advocacy to ensure the implementation of victim-centred legal frameworks. Their ef-
forts have been instrumental in advancing transitional justice, strengthening the overall support 
system for affected families.

8. Conclusion
Ambiguous loss resulting from Nepal’s civil conflict has profoundly impacted the psychosocial 
well-being of families whose loved ones remain missing. These families continue to live with 
unresolved grief, identity disruption, legal uncertainty, and socio- economic hardship. While 

22 Brandon Hamber, TRANSFORMING SOCIETIES AFTER POLITICAL VIOLENCE: TRUTH RECONCILIATION AND MEN-
TAL HEALTH  174 (Springer, 2009)
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traditional healing practices, community solidarity, and psychological coping strategies 
contribute to resilience, the absence of structural support-particularly in legal recognition, 
reparations, and trauma-informed care-exacerbates their suffering.

Addressing these layered challenges requires the integration of culturally responsive trauma 
recovery models, such as Judith Herman’s trauma framework and Pauline Boss’s theory 
of ambiguous loss, in tandem with professional mental health services and grassroots 
interventions. Strengthening coordination between government institutions, NGOs, and 
local communities is vital to cultivating inclusive, compassionate, and sustainable systems 
of support. Ongoing research and policy reform are essential to ensure justice, promote 
healing, and uphold the dignity of families enduring the ongoing pain of ambiguous loss in 
Nepal.
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ठाकुरप्रसा्द बसताकोटरी

सकं्रमणक्लीन न्य््य व्यवसथ्पनम् र्ज्यको 
द्ग्यतव, ह्म्ो अवसथ् र भ्वी म्ि्गित्

स्र्ंश

संक्रमण्ालीन न््या्य समबन्िी बाँ्ी रहे् ा ्ामहरू शीघ्र परूा गनने प्रखतबद्धता राजनीखत् तहबार् दोहोररइरहे् ो पाइए 
तापखन प्रखतबद्धता अनरुूप ्ाम हुन स्े्ो दखेिदनै । स्ववोचच अदालतबार् गत ्वरकि माघ १५ गते सत्य खनरूपण तथा 
मलेखमलाप र बेपत्ा पाररए्ा व्यखति्ो छानखबन आ्योगमा पदाखि्ारी खन्यखुतिबारे ए् मखहनाखभत्र सखमखत गठन ्ा्यकि 
समपन्न गरी खन्यखुति प्रखक्र्या प्रारमभ गनूकि भनी परमादशे जारी भए्ो खथ्यो । अदालतले पदाखि्ारी नभए्ा बित पखन 
प्रारखमभ् ्ाम ्ारबाही अखघ बढाउने व्य्वसथा खमलाउन सर्ारलाई आदशे खदए्ो खथ्यो । पीख्डत्ो शीघ्र सत्य 
तथ्य जान्न पाउने र न््या्य्ो ह् सखुनखश्त र संरखक्षत गनकि्ा लाखग भए्ो आदशे ्ा्याकिन््व्यन्ा खसलखसलामा सखमखत 
गठन भ्यो । तर सखमखतले खसफाररस गनकि नस्े तापखन सशस्त्र द्वन्द्वबार् पीख्डत व्यखतिहरू्ो संसथा्ा प्रखतखनखिहरू र 
द्ुवै आ्योग्ा सखच्वहरूसँग परामशकि गरी पदाखि्ारीहरू नभए्ो अ्वसथामा आ्योग्ा सखच्वले ्ा्यकिर्ोली गठन 
गरी पीख्डतमतै्री ्वाता्वरण खसजकिना गनकि स्ववोचच अदालतले खदए्ो आदशे ्ा्याकिन््व्यन गनुकिपनने दाख्यत्व ्यथा्वतै छ । 
आ्योगहरूले प्रारखमभ् छानख्वन्ो ्ा्यकि प्रारमभ गनकि गराउन सकने गरी आ्वश्य् र उप्यतुि प्रबन्ि गनकि गराउन स्ववोचच 
अदालतले दिेाए्ो न््याख्य् सखक्र्यता्ो प्रभा्व दखेिन ु जरूरी भए्ो छ । पीख्डतहरू्ो आखथकि्, सामाखज्, 
सांस त्ृ खत्, मानखस् र ्ाननूी समस्याहरू्ो समबोिन गनकि ्ुनै पखन खनहुमँा द्वन्द्वपीख्डतलाई न््या्य खदनमा खबलमब 
नगनूकि भनेर अदालतले खदए्ो आदशे्ो ्ा्याकिन््व्यन हुन ुजरूरी छ । ्वर्षदँखेि्ो न््या्य्ो पिाकिइ अ्सैमम प्रतीक्षामा 
सीखमत भए्ो अनभु्वलाई अन्त्य गददै ्यसलाई अन्तराकिखषरि्य्रण हुन नखदन संक्रमण्ालीन न््या्य हाम्ो प्राथखम्तामा 
पनुकि अपररहा्यकि छ ।

1= 1= पषृ्ठभूगम

बेपत्ा पाररएका व्ततिको छानतबन आ्ोग र सत् तनरूपण िथा मलेतमलाप आ्ोगका अध्षि िथा स्दस्को 
तन्युततिका लातग सववोचच अ्दालिका पवू्नप्र्धानन्ा्ा्धरीश ओमप्रकाश तमश्को नेितृवमा सरकारले तसफाररस सतमति 
गठन गरे िापतन तन्धा्नररि अवत्धतभत् आ्ोगका प्दात्धकाररी र स्दस् तसफाररस हुन सकेनन ्। अलपमि र बहुमिका 
आ्धारमा आ्ोगका प्दात्धकाररी र स्दस् तन्युति गन्न उप्युति नहुने भन्द ैअकवो प्रतरि्ा शयुरू गन्न उति सतमतिले 
सरकारलाई आग्ह गरेपतछ संरिमणकालरीन न्ा्को संसथागि व्वसथापनमा चयुनौिरी थतपएको छ । तसफाररसका 
लातग सतमतितभत् मिैक् हुन नसकेकोले तन्युतति तवश्वसनरी् र सवरीका ््न बनाउन पयुनः प्रतरि्ा प्रारमभ गन्न सरकारलाई 

उपसतचव, सववोचच अ्दालि, रामशाहपथ, काठमाडौं ।
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सतमतिले सयुझाव त्दए िापतन ्ो लेख ि्ार पा्दा्नसमम न्ाँ प्रतरि्ा भने प्रारमभ भइसकेको छैन । बेपत्ा पाररएका 
व्ततिको छानतबन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन, २०७१ जाररी भएपतछ ्सअतघ ्दयुई पटक आ्ोगको 
गठन भइसकेको हो । िापतन ्समा तनणा्न्क चरणमा काम हुन सकेको छैन ।
्दश वषने सशस्त्र द्वनद्व अनत् गरेको बहृि ्शातनि समझौिा र २०६३ सालको नेपालको अनिररम संतव्धान अनयुसार गठन 
गररएको सत् तनरूपण िथा मलेतमलाप आ्ोग र बेपत्ा पाररएका व्ततिको छानतबन आ्ोग २०७१ साल माघ २८ 
गिे ्दयुई आ्ोग छयु ट्ाछयु टै् बनाउने गररी काननू तनमा्नण गन्न माग्न्दश्नन1 भएको पाइनछ र सोहरी अनयुसार ्दयुई छयु ट्ा छयु टै् आ्ोग 
गठन भए । २०६३ मङ्तसर ५ गिे सरकार र ितकालरीन नेकपा माओवा्दरी बरीच भएको समझौिामा ६ मतहनातभत् 
संरिमणकालरीन न्ा्का तवष् टयुङ्गो लगाउने2 भतनएको तथ्ो । िर हालसमम पतन संरिमणकालरीन मयुद्ा समबन्धरी 
मातमला टयुङ्तगन नसक्दा आ्ोगहरूलाई प्राति तजममवेाररी समपनन हुने त्दशातिर अग्सर हुन सकेको छैन । २०७९ श्ावण 
३१ ्दतेख प्दात्धकाररीतवहरीन अवसथामा रहकेा आ्ोगहरूको कामकारबाहरी ्धरैे ह्दसमम प्रभातवि भएको ्दतेखनछ । 
्सररी द्वनद्वपरीतडिहरूको न्ा्को अत्धकारको समबो्धन मगृमररीतचका जसिै बनेको छ आ्ोगहरूमा प्दात्धकाररीहरू 
नभएको अवसथामा समिे प्रारतमभक छानतबनको का ््न अगातड बढाउन सकने गररी परीतडिमतै्री वािावरण तनमा्नण गन्न 
न्ात्क सतरि्िामाफ्न ि ्तन्दनेशनातमक आ्दशे भएको पाइनछ ।3 

2= 2= सकं्रमणक्लीन न्य््यको ह्लको अवसथ्

संरिमणकालरीन न्ा्को मयुद्ालाई राजनरीिरीकरण मात् गररएको िर परीतडिका पषिबाट सहानयुभतूिपवू्नक टयुङ्ग्ाउन 
कयु नै पतन ्दल र सरकारहरू ि्ार भएको अनयुभतूि नभएको हालको अवसथा हो । ऐन संशो्धन गरेर सशस्त्र द्वनद्वका 
रिममा भएका मानव अत्धकार उललंघन र ज्ा्दिरीका घटनामा न्ा्, जवाफ्दतेहिा र उपचार प्राति गनने तवष्मा 
न्ाँ प्राव्धानहरू समतेटएको अवसथा भए िापतन संशोत्धि ऐनका प्राव्धानप्रति असनियुतष्ट नरहकेा होइनन ्। ्सका 
कतिप् प्राव्धान उद्शे् अनयुरूप सफल पररणाम हातसल गनने सवाललाई कमजोर पानने खालका रहकेो भनरी परीतडि र 
अनिरा्नतषट्् समयु्दा्बाट समिे आशकंा व्ति भएको पाइनछ । तवशषे गररी परीतडिहरूलाई सत् र न्ा्तबना षितिपतूि्न 
मात् सवरीकार गन्न उतपे्रररि गनने अभ्ासको रूपमा ्सलाई हने्न थातलएको छ । ्युधिकालमा भएका अपरा्धहरूमा 
तजममवेार पषिहरूलाई अतभ्ोजनबाट जोगाउने गररी िजयु्नमा गररएको र परीडकहरूलाई न्ा्को कठघरामा उभ्ाइएको 
हने्न परीतडिहरूले संघष्न गनयु्नपनने अवसथा ्सले ल्ाउन सकने िक्न  समिे गररएको पाइनछ ।

्सिा गमभरीर अपरा्धमा जवाफ्दतेहिाको अभावले मानव अत्धकारको उललंघन र ्दणडहरीनिाको संकट तनतमिन 
सकने र तवगिमा द्वनद्वकालरीन जघन् अपरा्धहरूमा सत्, न्ा् र पररपरूण त्दलाउन असफल हु्ँद ैआएको अवसथाले 
तनरनिरिा पाउन हुने बेला अब छैन । तवगिमा आ्ोगका प्दात्धकाररीहरूको तन्युततिमा राजनरीतिक प्रभाव हु्ँदा 
प्दात्धकाररीहरूले परीतडिको तवश्वास तजतन सकेको न्दतेखएको र अब तन्युति हुने प्दात्धकाररीहरूको काम प्रभावकाररी 
र तवश्वसनरी् बनाउन पतन परीतडिको आकांषिा अनयुरूप मनोन्न र तन्युतति प्रतरि्ा पार्दशटी गराउन ध्ान त्दनयुपनने 

1  नेकाप २०६४, तन.नं. ७८१७, अकं २, प्रकरण १६ ।
2  नेकाप २०६० तन.नं. ७२७४, अकं १२, प्रकरण ११ र १२ । 
3  अत्धवतिा वरीरेनद्रप्रसा्द थपतल्ा तव. रातषट्् मानवअत्धकार आ्ोग समिे (०७२-WO-०४५०), आ्दशे तमति २०८०।१०।१५ ।
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अवसथा छ । ्सका लातग सषिम, तनषपषि र कयु नै पतन राजनरीतिक ्दलबाट पणू्नि्ा सविनत् हुनयुपनने सयुतनतश्ि माप्दणड 

ि् गन्न प्ा्नति ध्ान त्दनयुपनने अवसथा छ ।

संरिमणकालरीन न्ा्को लगाम हामै् ्दशेतभत् राखन हाल ररति रहकेा आ्ोगहरूमा प्दपतूि्न समिेका का ््नमा शरीघ्र 

ध्ान जानयु आवश्क ्दतेखनछ । ्स तवष्लाई घरेलयु म्ैदानभन्दा बातहर जान नत्दन नेपालको सववोचच अ्दालका 

फैसला तनकै महतवपणू्न हुने ्दतेखनछ । संरिमणकालरीन न्ा्समबन्धरी सववोचचका फैसलालाई हुबहु का ््ननव्न गरे 

‘शातनि प्रतरि्ाको नेपालरी मोडेल’ साँतचचकै सफल हुनेमा कयु नै शकंा छैन भननेमा हामरीले जोड त्द्ंद ैआएका छौं ।

सववोचच अ्दालिले २०७१ फागयुन १४ गिेको फैसलामा अ्दालिमा तवचारा्धरीन मयुद्ाहरू द्वनद्वसँग समबतन्धि भए/

नभएको टयु ंगो समिे अ्दालिले नै लगाउने र आ्ोगमा परेका अ्दालिमा परेभन्दा बाहकेका घटनाका तनवे्दनउपर 

आ्ोगले अनयुसन्धान गररी द्वनद्वसँग समबतन्धि भए/नभएको तनक्यौल गनने उललेख गरेको तथ्ो ।  उति फैसलामा 

परीतडिको आतमसममानमा ठेस लागनेगररी एकािफटी मलेतमलाप लाद्न नसतकने भएकाले परीतडिको अतनवा ््न सहमतिमा 

मात् मलेतमलाप हुने अ्दालिले आ्दशे गरेको तथ्ो । सववोचच अ्दालिले गमभरीर अपरा्धका परीडकलाई न्ा्को 

्दा्रामा ल्ाई सजा् गनने आ्धार खोजरी गनयु्न आ्ोगको संतव्धान र काननूसममि ््दात्तव भएको जनाउँ्द ैगमभरीर 

अपरा्धमा माफी हुन नसकने आ्दशे त्दएको तथ्ो । सोहरी रिममा अ्दालिमा तवचारा्धरीन मयुद्ाहरूमा अ्दालिको 

षिेत्ात्धकार नै समाति पानने गररी आ्ोगले हने्न नसकने भनरी व्ाख्ा समिे भएको छ ।4 

्सिै २०७० पयुस १८ को ्दोस्ो फैसलामा5 अ्दालिले सत् तनरूपण िथा  मलेातमलाप समबन्धरी १ चिै २०६९ मा 

सरकारले जाररी गरेको अध्ा्दशे अनिररम संतव्धान िथा प्राकृतिक न्ा्को तसधिानि तवपररीि भएको ठहर गरेको 

तथ्ो । उति फैसलामा सववोचच अ्दालिले बलपवू्नक व्तति बेपत्ा पानने का ््नको छानतबन गन्न छयु टै् आ्ोग गठन 

गनयु्नपनने, परीतडिको सहमतिमा मात् माफी त्दइने गररी अध्ा्दशे पररमाज्नन र संशो्धन गनयु्नपनने, आमनरसंहार, मानविा 

तवरूधिको अपरा्ध, ्युधि अपरा्ध, जबज्नसिरी बेपत्ा, ्ािना, गैरन्ात्क हत्ा िथा बलातकार लगा्िका ्ौन तहसंा 

जसिा गमभरीर प्रकृतिका अपरा्धलाई ्दणडनरी् बनाउने काननू तनमा्नण गनयु्नपनने, गमभरीर मानव अत्धकार उललंघनका 

घटनामा मयुद्ा चलाउनका लातग रातखएको ३५ त्दने ह्दम्ा्द पयुनरावलोकन गनयु्नपनने, परीतडि एवं परीतडिको पररवारलाई 

्थेष् आतथ्नक, काननूरी एवं संसथागि व्वसथा सतहि पररपरूणको व्वसथा र मलेतमलापको भावना प्रवधि्ननका लातग 

काननूरी व्वसथा गनयु्नपनने परमा्दशे सरकारलाई त्दएको तथ्ो । ्सिा ्धरैे प्राव्धानलाई काननूमा समट्ेने प्र्ास भए 

िापतन व्वहारमा भने रातषट्् एकिा र समनव्को प्रबधि्ननमा कमरी हु्ँदा संरिमणकालरीन न्ा्को प्रतरि्ा लमबेिान 

हु्ँद ैआएको छ ।

4  नेकाप २०७१, तन.नं.९३०३, अकं १२, प्रकरण ५६ । 
5  नेकाप २०७०, तन.नं.९०५१, अकं १०, प्रकरण ५४ ।
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सकं्रमणकालरीन न्या्य व्यवसथापनमा राज्यको ्दाध्यतव, हाम्ो अवसथा र भावरी माग्धचत्

3= 3= नेप्लको सशंोगित क्नूनक् गवशेरत्

सववोचच अ्दालिले २०७१ फागयुन १४ गिे बेपत्ा पाररएका व्ततिको छानतबन िथा सत्तनरूपण र मलेतमलाप 
आ्ोग ऐनका कतिप् व्वसथा त्युतटपणू्न रहकेो भनेको तथ्ो । ऐनका केहरी व्वसथा खारेज गररत्दएपतछ6 अ्दालिको 
फैसला सवरीकार गनयु्नपनने भनरी व्ाख्ा भएको छ भने सवेचछाचाररी रूपमा माफी त्दन सतकने कयु राको कलपना गन्न 
नसतकने भनरी उललेख गररएको छ । सरकारले २०७२ साउन ११ त्स तवरूधि पयुनरावलोकनको तनवे्दन ्दिा्न गरे िापतन 
उति तनवे्दन खारेज हुन पयुग्ो । सववोचच अ्दालिको आ्दशे का्ा्ननव्नकै तसलतसलामा २०८१ को संशो्धनले मानव 
अत्धकार उललंघन भननाले सशस्त्र द्वनद्वका रिममा तनःशस्त्र व्तति वा समयु्दा् तवरूधि लतषिि गररी वा ् ोजनाबधि रूपमा 
गररएको का ््न समझनयु पनने भन्द ैतवतभनन अपरा्धलाई रातखएको छ । हत्ा, ्ौनजन् तहसंा, शाररीररक वा मानतसक 
्ािना, अपहरण िथा शररीर बन्धक बनाउने, गैरकाननूरी थयुनामा राखने, कयु टतपट गनने, अगंभगं वा अपांग बनाउने, 
व्ततिगि वा साव्नजतनक समपतत् लयुटपाट, कबजा, िोडफोड वा आगजनरी गनने, घर जगगाबाट जबज्नसिरी तनकालने वा 
अन् कयु नै तकतसमको तवसथापन गनने र अनिरा्नतषट्् मानव अत्धकार वा मानवरी् काननू तवपररीि गररएका जयुनसयुकै 
अमानवरी् का ््नलाई समझनयु पनने भतनएको छ । 

गमभरीर मानव अत्धकार उललंघन पतन चार प्रकारको अपरा्धलाई सचूरीकृि गररएको छ । जसमा रूिर ्ािना त्दई 
तनम्नमिापवू्नक ज्ान मारेको, जबज्नसिरी करणरी, जबज्नसिरी व्तति बेपत्ा पानने का ््न र अमानवरी् वा रूिरिापवू्नक 
त्दएको ्ािना भनरी रातखएको छ । ्सररी गमभरीर र मानव अत्धकार उललंघन भनेर छयु ट््ाउनयु राम्ो भएको िर, 
हत्ाको समबन्धमा रूिरिा भनेर अरू पररभाषा ग्दा्न भोलरी त्हरी आ्धारमा टेकेर अनयुसन्धान हुन सकने वा नसकने भनने 
िथ्को ख्ाल गररएको पाइ्ँदनै । ्युधिमा संलगन नै नभएको व्ततिलाई हत्ा गनयु्न आफैं मा गमभरीर मानव अत्धकार 
उललंघन भएकाले त्समा कति रूिर वा ्ािनापवू्नक तथ्ो भनरी फेरर खोजरी ग्दा्न काननूरी तछद्रिा रहने आशकंा समिे 
परीतडिहरूले उठाएको पाइनछ । 

संशो्धनमा आ्ोगले गरेको तसफाररस पतछ महान्ा्ात्धवतिा वा सरकाररी वतकलले प्राति प्रमाणको आ्धारमा 
६ मतहनातभत् मयुद्ा चलाउने वा नचलाउने समबन्धमा तनण््न  गनने भतनएको छ । ६ मतहनातभत् द्वनद्वकालरीन मयुद्ाको 
अनयुसन्धान समाति नहुन पतन सकने, भएका प्रमाणहरूको आ्धारमा मात् मयुद्ा ्दा्र हु्ँदा पतछ अ्दालिबाट सफाइ 
पाउन सकने तचनिा परीतडि र जानकारहरूको छ । अ्दालिले फैसला सयुनाउँ्दा प्रमाण हनेने भएकाले प्ा्नति प्रमाण 
नभएमा कसैलाई पतन अ्दालिले ्दोषरी ठहर गन्न सक्दनै । 

सत् तनरूपण िथा मलेतमलाप आ्ोग र बेपत्ा पाररएका व्ततिको छानतबन आ्ोगले झणडै रिमशः ६३ हजार र 
३ हजार भन्दा बढरी उजयुररी सङ्कलन गरेको ्दतेखनछ । उजयुररी उपरको कारबाहरीलाई टयु ंगोमा पयुर्ाउने िथा परीतडिलाई 
न्ा् र पररपरूणको काम त्दने का ््नमा भने खासै उपलब्धरी भइसकेको छैन । तवसं २०७९ फागयुन २५ मा संस्द ्मा ्दिा्न 
भएको ‘बेपत्ा पाररएका व्ततिको छानतवन, सत् तनरूपण िथा मलेतमलाप आ्ोग ऐन २०७१ लाई संशो्धन गन्न 
बनेको तव्धे् क तवसं २०८० को वैशाख १५ गिे संस्द ्मा सामान् छलफल भएपतछ त्सलाई प्रतितनत्धसभाको 

6 सयुमन अत्धकाररी तवरुधि प्र्धानमनत्री िथा मतनत्पररष्दक्ो का्ा्नल्समिे । सातबत्री श्षे् तव.प्र्धानमनत्री िथा मतनत्पररष्दक्ो का्ा्नल् समिे (नेकाप, 

संवै्धातनक इजलास खणड, भाग १, २०७५, तन.नं.००२) ।
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काननू, न्ा् िथा मानव अत्धकार सतमतिमा पठाइएको तथ्ो । त्सका कतिप् प्राव्धानहरू न्ा्मतै्री नभएको भनरी 
सतमतिले त्सबारे अध््न गन्न उपसतमति तनमा्नण गररी छलफल गरेको तथ्ो । तव्धे् क पाररि हु्ँदा मानव अत्धकार 
उललंघनको तवष्लाई मानव अत्धकारको उललंघन र मानव अत्धकारको गमभरीर उललंघन भनरी ्दयुई वग्नमा तवभाजन 
गररी पतछललोको हकमा मात् षिमा त्दन नसतकने उललेख गररनयुलाई बढरी संवे्दनशरील रूपमा हरेरं्द ैआएको छ ।

संशो्धन ऐनबाट मलू ऐनको ्दफा २ मा संशो्धन ग्ददै सशस्त्र द्वनद्वको बेला तनःशस्त्र व्तति वा जनसमयु्दा् तवरूधि लतषिि 
गररी वा ्ोजनाबधि रूपमा भएको रूिर ्ािना त्दई वा तनम्नमिापवू्नक ज्ान मारेको, जबज्नसिरी करणरी, जबज्नसिरी बेपत्ा 
पाररएको का ््न िथा अमानवरी् वा रूिरिापवू्नक त्दइएको ्ािनालाई मात् “मानव अत्धकारको गमभरीर उललंघन” भनरी 
व्ाख्ा गरेको पाइनछ । हत्ा, ्ौनजन् तहसंा, शाररीररक िथा मानतसक ्ािना, अपहरण, घरजगगाबाट तवसथापन 
जसिा अपरा्धलाई भने “मानव अत्धकारको उललंघन” मात् भतनएको छ । ्सिै, मलू ऐनको ्दफा २२ मा संशो्धन 
ग्ददै “परीडक वा परीतडिले आ्ोग समषि मलेतमलापका तनतमि तनवे्दन त्दएमा आ्ोगले परीतडिको सविनत् सहमतिमा 
मानव अत्धकारको गमभरीर उललंघन बाहकेका मानव अत्धकार उललंघनका घटनाका परीडक र परीतडि बरीच एक 
आपसमा मलेतमलाप गराउन सकने भतनएको छ । 

्सिा प्राव्धान मानव अत्धकारका अनिररातषट्् तसधिानिसँग प्रतिकूल रहकेो भनरी आलोचकहरूले व्ाख्ा गरेका 
छन ् । ्समा नेपाल सं्युति राषट्संघरी् मानव अत्धकार पररष्द ्को स्दस्मा लगािार ्दोस्ो का ््नकालका लातग 
तनवा्नतचि भएको अवसथामा संरिमणकालरीन न्ा् सयुलझन नसक्दा बारमबार आलोतचि बननयुपनने अवसथा नआएको 
भनरी समिे तट्पपणरी हुन पयुग्ो । शातनि समझौिाको झणडै आठ वष्न पतछ मात् २०७१ मा नेपालले संरिमणकालरीन न्ा् 
समबन्धरी काननू बनाए िापतन प्र्ोगको अवसथा कमजोर भएको र त्सको एक ्दशक पतछ भएको संशो्धनबाट पतन 
समा्धान नतनतसकए परीतडिको न्ा्को अत्धकार टाढाको तवष् हुने तचनिालाई कम गन्न सरोकारवालाहरूको ध्ान 
केतनद्रि हुनयुपनने ्दतेखनछ ।

संशोत्धि काननूमा तवशषे गररी मानव अत्धकारको “गमभरीर उललंघन” बारे गररएको पररभाषाबारे आलोचना 
भएको पाइनछ । ्ािना सवभाविः नै अमानवरी् वा रूिर हुने हु्ँदा आरोतपि परीडकहरूले तनतश्ि शि्न परूा गरेमा र 
परीतडिहरूको सहमति भएमा सत् तनरूपण िथा मलेतमलाप आ्ोगले िरी घटनामा माफी त्दन सकनेबारे काननूको 
भाषाले असपष्टिालाई अगंरीकार गरेको पाइनछ । तवशषे अ्दालिको का्ा्न्दशेको तवसिारले न्ा् प्राततिमा सयु्धारको 
बाटो ्दतेखए िापतन गमभरीर अपरा्धका लातग कयु नै पतन माफी नेपालरी र अनिरा्नतषट्् काननू र माप्दणड तवपररीि हुने 
िथ्लाई ख्ाल नगररएको भनने ्दतेखनछ । ्सले परीतडिको प्रभावकाररी उपचार र पररपरूणको अत्धकारको उललंघन 
हुन सकने जोतखम का्म ैरहकेो ्दतेखनछ । 

मानविा तवरूधिका अपरा्ध र ्युधि अपरा्ध लगा्ि अनिरा्नतषट्् काननू अनिग्निका कतिप् अपरा्धमा 
जवाफ्दतेहिाबाट उनमयुतति तसज्नना गन्न सकने अवसथा समेि रहकेो परीतडिहरू समेिको भनाइ रहकेो साव्नजतनक 
हु्ँद ै आएको अवसथा पतन छ । जबरजसिरी करणरी वा ्ौनतहसंासमबधि मयुद्ा बाहके गमभरीर उललंघनमा ्दोषरी 
ठहररएकाहरूलाई सजा्मा ७५ प्रतिशि छयु टको व्वसथा ्दणडसजा् र अपरा्धको गमभरीरिासँग समानयुपातिक 
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सकं्रमणकालरीन न्या्य व्यवसथापनमा राज्यको ्दाध्यतव, हाम्ो अवसथा र भावरी माग्धचत्

हुनयुपनने तसधिानि तवपररीि रहकेो ्दतेखनछ । ्सबाट अतभ्ोजनका रिममा िथ् र प्रमाणहरूका आ्धारमा ि् गररएको 
आ्धारमा सजा्मा के कति कमरी गनू्नपनने भननेबारे तनण्न् र तनक्यौल ग्दा्न तनकै ध्ान त्दनयुपनने अवसथा छ ।

आ्ोगहरूका लातग साङ्गठतनक संरचना र काननूरी व्वसथा सयुतनतश्ि गररए िापतन परीतडिका मयुद्ा अनयुसन्धान गनने 
र मयुद्ा चलाउने मयुख् तवष्मा प्रवेश हुन तढलाइ भइरह्ँदा द्वनद्वकालरीन न्ा्को तवष् अनत्हरीन लडाइजँसिो बनेको 
द्वनद्वपरीतडिहरूको अनयुभतूि तनवारण हुन सकेको ्दतेख्दनै । ्हरी अवसथा रतहरह ेआ्ोगहरूको औतचत् पयुतष्ट हुन 
नसकने जोतखम कम गन्न द्वनद्वकालरीन मयुद्ाको फर््वोटका काममा सबैको गमभरीरिा आवश्क छ ।

4= 4= अनतर््गषरि्य अनुभव

सशस्त्र द्वनद्वपतछ नेपालमा जसिै ्धरैे ्दशेमा ्सिा आ्ोग गठन भए पतन त्समा सफलिा हाि लागेका उ्दाहरण पतन 
छन ्। कतिप् ्दशे परीतडिलाई न्ा्को महशयुस गराउन असफल भएका हु्ँदा ्ो तवष् अनिरा्नतषट्् िहसमम पयुगेका 
उ्दाहरण छन ्। 7

•	 केन्य्

केन्ामा सन ् १९६३ ्दतेख सन ् २००८ समम भएको जािरी् ्युधिमा गररएको हत्ा-तहसंा र मानव अत्धकार 
उललंघनका घटनामा ्थाथ्न पत्ा लगाउन सत् तनरूपण आ्ोगको सथापना गररएको तथ्ो । आ्ोगले ५ वष्नमा 
प्रतिवे्दन संस्द ्मा बयुझाउनयुपवू्न त्ो प्रतिवे्दन परीडक भनरी िोतकएका तवरूधि कारबाहरी चलाउन तवशेष अ्दालिको 
माग गर्ो । ्त्द माग पूरा नभएमा त्ो प्रतिवे्दन अनिरा्नतषट्् अपरा्ध न्ा्ाल् (आइसरीसरी) लाई बयुझाउने 
भन्दै सरकालाई ्धमकी समेि त्दइएको तथ्ो । त्सै अनयुरूप अनििः प्रत्दवे्दन आइतससरी पयुग्ो । आइतससरीले 
सन् २०११ मा त्हाँका ितकालरीन उपप्र्धानमनत्री उहुरू केन्ाटा र अन् ५ मनत्रीहरू, सतचव र प्रहररी प्रमयुख 
लगा्िलाई अ्दालिमा उपतसथतिको लातग पत् काट््ो । सन् २०१३ मा अ्दालिमा मयुद्ा चतलरहकैे अवसथामा 
केन्ाटा मयुलयुककै चौथो राषट्पतिमा तनवा्नतचि भए । त्सपतछ प्रमाण नपयुगेको भन्द ैआइतससरीले उनको मात् मयुद्ा 
तफिा्न तल्ो । 

•	 कंिो

त्सिै अकवो अतफ्की ्देश, डरीआर कंगोमा सन् १९६० ्देतख सन् २००३ समम चलेको द्वनद्वमा भएको जन्धनको 
षितिको अनयुसन्धान ग्ददै परीतडिलाई पररपूरण, रातषट्् एकिा र मेलतमलाप गराउने उद्ेश्का साथ सत् तनरूपण 
िथा मेलतमलाप आ्ोगको सथापना गररएको तथ्ो । िर, राम्ोसँग काम नगरेका कारण पटक पटक आ्ोगहरू 
गठन भए । त्सरिममा द्वनद्वमा प्रत्षि रूपमा संलगन रहकेा व्ततिलाई नै आ्ोगको स्दस्को रूपमा तन्युतति त्दएका 
कारण प्रतिवे्दन तफिलो आ्ो । 

्दशेतभत्ै परीतडिलाई न्ा् त्दएको तवश्वास त्दलाउन नसकेपतछ ् ो मयुद्ा आइतससरीमा पयुग्ो । ् युधि अपरा्ध िथा मानविा 
तवरूधिको अपरा्धमा आइतससरीले त्हाँका पवू्नराषट्पति तजन तपएरे बेमबा िथा तवद्रोहरी नेिा थोमस लयुबाङ्वालाई 

7  तवरेनद्र थपतल्ा तव. रातषट्् मानवा अत्धकार आ्ोग समिे, ०७२-WO-०४५०, आ्दशे तमति २०८०।१०।१५, पषृ् ३१ ।
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बाल सेना प्र्ोग गरेकोमा ्दोषरी ठहर ग्वो । लयुबाङ्वा हगेतसथि आइतससरी अ्दालिमा १४ वष्नको सजा् भोतगरहकेा 
छन ्।

•	 कोलगमब्य्
कोलतमब्ाको ्युधिको प्रकृति ्धरैे रूिर तथ्ो । शातनि वािा्नका ्धरैे प्र्ास असफल भएका तथए । ्सका बाबजयु्द सन ्
२०१२ र २०१६ बरीच क्युबाको हवानामा शातनि भ्ो । वािा्नको सबैभन्दा कठरीन तबन्दयु न्ा् र सत्को प्रणालरी 
तवसिार तथ्ो । न्ा्का अपेषिालाई कसररी सनियुलनमा राखने र पवू्नलडाकूहरूले सवरीकानने न्ा् समपा्दन कसररी 
गनने भननेमा छलफल भ्ो । त्सपतछ नोभमेबर २०१६ मा शातनि समझौिामा हसिाषिर भ्ो । सोहरी सम्मा तवशषे 
अ्दालिका रूपमा ट्ाइवयुनल कोट्न गठन भएर अतहलेसमम काम गररहकेो छ । 

कोलतमब्ामा कम्युतनसट छापामार समहूसँग छापामार ्युधिको तवशषेिा तथ्ो । द्वनद्वका सम्मा थयुपै्र मानव अत्धकार 
काननू र मानवरी् काननूको उललंघन भ्ो । कोलतमब्ामा आनिररक सशस्त्र द्वनद्व लाग ू प्दाथ्नको िसकररीमा 
जकतडएको तथ्ो । लाग ूऔष्धको िसकररीले छापामार ्युधिलाई आतथ्नक सह्ोग गर्ो । कोलतमब्ामा न्ात्क 
प्रतरि्ा छ, शातनि का्म भएको छैन । न्ात्क प्रणालरी सथातपि भएर पतन शातनि का्म भएको छैन, अझै ्धेरै 
तहसंा भइरहकेो छ । सं्युति राषट् संघले हति्ार रातखएको प्रमाणरीकरणमा महत्वपणू्न भतूमका खलेेको छ र ्सले 
पवू्नलडाकयु हरूले सयुरतषिि महशयुस गन्न र समाजलाई पतन सयुरतषिि महशयुस गन्न महत्वपणू्न भतूमका खलेेको छ । 

5= 5= अन्य अनुभव

हालसमम ६० भन्दा बढरी ्दशेहरूमा संरिमणकालरीन न्ा्लाई तनषकष्नमा पयुर्ाउन आ्ोगहरू गठन भएका छन ्। िरी 
मध्े अतफ्की महा्दशेका १९, एतस्ा-्प्ातसतफक षिेत्का १०, ् युरोपका ११, अमरेरकी महा्दशेका १४ र मध् पवू्नका 
८ ्दशेमा ्सिा आ्ोगहरू गठन भएका छन ् । िर, ्धरैे ्दशेमा संरिमणकालरीन न्ा्का लातग सथापना  गररएका 
िरी आ्ोगको म्ा्द िरीन गयुणासमम थप गररएका छन ् । परीतडिले न्ा् पाउन तनकै सम् पतन लागन सकछ । िर 
परीतडिको परीडा लामोसम्समम रह्ँदा तसंगो समाजले ् सको असर भोगनयुपनने अवसथा हुनछ । पतहले बेवासिा गररए पतन 
्दशकौंपतछ आएर पतन ्दोषरीले सजा् पाएका अवसथा भने नरहकेो होइन । त्सको एउटा उ्दाहरण हो-बंगला्दशे । 
सन ्१९७१ को सविनत्िा संग्ामका बेला बंगला्दशेमा भएका आमनरसंहार, ्युधि अपरा्धमा संलगन परीडकलाई ्दणड 
त्दन त्हाँको संस्दले् अनिरा्नतषट्् अपरा्ध न्ा्ाल् ऐन १९७३ जाररी गरेको तथ्ो । 

लामो सम्समम पतन त्ो ऐन का्ा्ननव्नमा नआएपतछ सन ्२००९ मा  संस्दले् उति ऐनमा महतवपणू्न संशो्धन 
गर्ो । पररणामसवरूप ्दशेतभत्ै अनिरा्नतषट्् अपरा्ध न्ा्ाल्को सथापना गरर्ो, जसको मयुख् लष्् भनेको 
१९ वष्न लगाएर १३ जना अनयुसन्धानकिा्नले गरेको ्युधि अपरा्ध समबन्धरी अनयुसन्धानमा उललेख गरेका परीडकलाई 
्दणड त्दलाउनयु तथ्ो । उति न्ा्ल्ले झनडै ४० वष्नपतछ ्युधि अपरा्धमा संलगन भएकालाई सन ्२०१०-२०१६ 
समममा ्दणड सयुना्ो । १७ जनालाई मतृ्यु्दणड नै त्दइसकेको छ, जसमा १५ जना उपललो हतैस्ि भएका नेिाहरू 
तथए। मतृ्यु्दणड पाउने नेिाहरूमा बंगला्दशेकै सबभन्दा ठूलो ्दल मयुतसलम जमाि ई-इसलातमक पाटटीका ९ जना छन ्।

6= 6= नेप्लम् समस्य् नसलुझनुक् प्रवगृत् र क्रण
तवगिको असफलिाका कारण सरोकारवालाबरीच असनियुतष्ट र संश् ्दतेखनछ । िथातप अब केहरी होला तक भनने 
उतसयुकिा र उतसाह पतन ्स पटक ्धरैेमा ्दतेखएको छ । आ्ोग माफ्न ि द्वनद्वको कारण र ्दयुषपररणामको ्थोतचि 
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समबो्धन गनने सन्दभ्नमा राज्का िफ्न बाट अतनिम प्र्ास हुन लागेको भनने बयुझाइ रातषट्् मात्ै नभएर अनिरा्नतषट्् 
िहमा पतन तवकतसि हु्ँद ैगएको ्दतेखनछ । ्स तसथतिमा सबै सरोकारवाला बरीच तवश्वासको वािावरण तनमा्नण गरेर 
संरिमणकालरीन न्ा् प्रतरि्ालाई सफल बनाउने िफ्न  गमभरीर रूपमा लागनयुको तवकलप छैन । मलूभिू रूपमा तनमन 
रणनरीतिक उपा्को अवलमबनले संरिमणकालरीन न्ा् प्रतरि्ाको सफलिालाई सयुतनतश्ि गननेछ भनने कयु रा हकेका 
राखन जरूररी छ । सम्सरीमाको नाममा प्दात्धकाररीको खोजरी गनने प्रतरि्ालाई ्ातनत्कीकरण गनयु्न उतचि हु्ँदनै ।

द्वनद्वोत्र न्ा् प्रतरि्ालाई तन्दनेतशि गनने सन्दभ्नमा संशोत्धि ऐनलाई संतव्धानको आलोकमा प्र्ोग गनने अवसर छ 
भनने भयुलनयुहु्ँदनै । तवसििृ शातनि समझौिा हुनयु अतघ्दतेख नै सववोचच अ्दालिले संरिमणकालरीन न्ा्का तवतव्ध 
आ्ाममा महत्वपणू्न नतजर र काननूरी तसधिानि प्र्ोग हुन सकने अवसथा छ । संरिमणकालरीन न्ा्का समबन्धमा 
द्वनद्वकालरीन मयुद्ाहरूको समग्िा हरेरी ्सको रणनरीतिक उपचार गनने समबन्धमा व्ाख्ा भएको छ । जसमा अपरा्ध 
अनयुसन्धान र अतभ्ोजन, सत् अनवेषण र षितिपतूि्न, संसथागि षिमिा तवकास िथा पररीषिण लगा्ि तवत्धहरूको 
चरणबधि पररीषिण हुनयुपनने भतनएको छ ।8 साथै, नेपाल अनिरा्नतषट्् मानव अत्धकार काननू र मानवरी् काननूको पषि 
राषट् समिे रहकेोले नागररक िथा राजनरीतिक अत्धकार अनयुबन्ध, ्ािना तवरूधिको महासतन्ध एवं जेनेभा महासतन्ध 
अनिग्निका काननूरी ्दात्तव पतन ्स समबन्धमा महत्वपणू्न माग्न्दश्नकका रूपमा रहने अवसथा छ । 

संरिमणकालरीन न्ा्को तवश्वव्ापरी अभ्ासबाट तसकने अवसर पतन हामरीलाई छ । तवगिका उिार चढावबाट 
तसकेर त्युतटहरू न्दोहोर्ाउने र न्ा्को सन्दभ्नमा शनू्को तसथति फेररी पतन तसज्नना हुने अवसथा ल्ाउनयु हु्ँदैन । 
संरिमणकालरीन न्ा् प्रतरि्ाका लातग आवश्क पनने तन्मातमक आतथ्नक स्ोि, भौतिक पूवा्न्धार र तवशेषज्ञिा 
सयुतनतश्ि गनयु्न आवश्क छ । प्ा्नति स्ोिको उपलब्धिा भएमा आ्ोगहरूलाई सषिम रूपमा काम गन्न मद्ि 
पयुर्ाउँछ । ्सका लातग का्ा्न्दशे अनयुसार आवश्क बजेट सयुतनतश्ि हुनयु पछ्न । ्ो संघरी् सरकारको मात् तजममवेाररी 
होइन, प्र्दशे र सथानरी् िहले पतन परीतडिका ितकालरीन आवश्किा परूा गन्न र संरिमणकालरीन न्ा् प्रतरि्ामा 
उनरीहरूको पहुचँ सहज बनाउन बजेट र का ््नरिम माफ्न ि महत्वपणू्न भतूमका खलेन सकछन ्।

सरीतमि स्ोि वा रातषट्् एकिाको अभावको अवसथा ्दखेाएर प्रतरि्ा अगातड बढ्न नसकेको भननयु राजनरीतिक 
सवाथ्नलाई ढाकछोप गनयु्न मात्ै भए जसिो ्दतेखनछ । सववोचच अ्दालिको द्वनद्वकालरीन मयुद्ामा अनिरा्नतषट्् काननू र 
मानव अत्धकार तसधिानिका आ्धारमा जघन् द्वनद्वका अपरा्धहरूमा समिे उनमयुतति त्दन नतमलने आ्दशे सयुनाएको 
र ्सिै तवष्हरूलाई तलएर सं्युति राषट् सङ्घ सतहिका अनिरा्नतषट्् संसथाहरूले ‘नेपालको असल तन्ि हुनयुपनने’ 
मा जोड त्द्ंद ैआएको पाइनछ । नेपाल मानव अत्धकार पररष्दक्ो स्दस् हु्ँदा समिे ्दशे तभत्को मानव अत्धकारको 
तवष्मा ्सररी बातहर प्रश्न उठाइन सकने अवसथा का्म रतहरहनयु उप्युति ्दतेख्दनै ।

नेपालको संतव्धानले संवै्धातनक मान्िा त्दएको रातषट्् मानव अत्धकार आ्ोगले तवगि २० वष्नमा गरेका 
तसफाररसहरूको का्ा्ननव्नको अवसथाको प्रतिवे्दन ह्ेदा्न मानव अत्धकार उललंघन किा्नको नेपाल प्रहररी, नेपालरी 
सेना र तनजामिरी प्रशासनका उचच अत्धकाररीहरू सतहि २८६ जनाको नाम साव्नजतनक गरेको तथ्ो । आ्ोगले ्दयुई 

8  नेकाप २०६५, तन.नं. ८०१२, अङ्क ९, प्रकरण २ ।
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्दशकको अवत्धमा झनडै १,२०० तसफाररसका आ्धारमा साव्नजतनक गरेको तववरणमा त्समा अत्धकांश घटना 
सशस्त्र द्वनद्वसँग समबतन्धि रहकेो जनाएको तथ्ो । 

तवसििृ शातनि समझौिा भएको १८ वष्न तबतिसकेको र ऐन जाररी भएको एक ्दशक तबत्दा समिे सोहरी ऐनले तनमा्नण 
गरेको आ्ोगले प्रभावकाररी रूपमा काम गररी सत् तनरूपण र मलेतमलापको वािावरण का्म नहुनयु िथा बेपत्ा 
व्ततिहरूको छानतबनको अवसथा नटयुंतगनयुले ्दणडहरीनिाको अवसथालाई संकेि गरेको छ । आफू तवरूधि भएको 
अन्ा्को उपचार खोजन परीतडि पषि पणू्न साव्नभौम र सविनत् रहने भनरी त्सिो अत्धकारलाई संरिमणकालरीन न्ा्ले 
संकयु चन वा तन्नत्ण गन्न नसकने भनरी उललेख गररएको छ ।9 ्ति लामो सम्समम परीतडिले न्ा् नपाउनयु र तव.सं. 
२०६३ सालको नेपालको अनिररम संतव्धानले समटेेको कयु रालाई सोहरी संतव्धान खारेज भई न्ाँ संतव्धानले एक 
्दशकको का्ा्ननव्न अवत्ध पार गररसकन लाग्दा समिे ्ो अवसथा रतहरहनयु कयु नै पतन तहसाबाट शोभनरी् होइन ।

द्वनद्वतनवारणसँग समबतन्धि सेना समा्ोजन लगा्िका कामहरू परूा भएको लामो सम् भइसक्दा पतन संरिमणकालरीन 
न्ा् समबन्धरी प्रतरि्ाहरू ्सररी बाँकी रतहरहमेा10 संरिमणकालरीन न्ा् समबन्धरी शातनि प्रतरि्ाका बाँकी कामलाई 
पणू्निा त्दन बेपत्ा पाररएका व्ततिको छानतबन र सत् तनरूपण िथा मलेतमलाप आ्ोगलाई आवश्क पनने ऐन, 
काननू बनाउने तव्धे् क संघरी् संस्द ्बाट पाररि भएको भनरी खयुशरी हुनयुको साथ्नकिा परूा हुन सकने ्दतेख्दनै । ्सको 
परीतडि केतनद्रि का्ा्ननव्न हुन नसकने हो भने हाम्ा राजनरीतिक शततिहरूले शातनि प्रतरि्ाको त्दगो समा्धानमा 
गमभरीरिा प्रकट गरेको अवसथा समिे ्दतेखन सक्दनै ।

7= 7= ह्म्ो नीगतित ढ्ँि्को अबको म्ि्

राजनरीतिक िहमा शरीष्न नेिाहरूबरीच अब कसररी अतघ बढ्ने भनने बारे साझा ्धारणा नबनेकाले प्रतरि्ा अलमलमा 
प्दा्न पवू्नप्र्धानन्ा्ा्धरीश ओमप्रकाश तमश् नेितृवको सतमति तनषप्रभावरी ्दतेखन पयुग्ो । खयुला रूपमा आह्ान ग्दा्न 
तनवे्दन त्दएका १५६ उमम्ेदवार मध्ेबाट आठ जना अध्षिका लातग र ३२ जना स्दस्का लातग छनौट चरणमा 
नाम छातनएका नाममा कसलाई छानने भननेमा नै ्दलरी् हसिषिेप भए पतछ नै ्सिो अवसथा आएको तछपेको छैन । 

सरकारले अवरूधि प्रतरि्ालाई अतघ बढाउन थप पहल नगरेमा परीतडिहरूको न्ा् पाउने अत्धकार थप कयु तणठि हुन 
सकने ्दतेखनछ । अनिरा्नतषट्् मानव अत्धकारवा्दरी संसथा एमनेसटरी इनटरनेसनल, हृ्युमन राइट्स वाच र इनटरनेसनल 
कतमसन अफ जयुररसटले प्र्धानमनत्रीलाई सं्युति पत् लेख्द ै अकवो तसफाररस सतमति गठन गरेर अतघ बढ्न आग्ह 
गरेका पतन हुन ्। परीतडि र अन् सरोकारवालाहरूले पतन ्समा तचनिा प्रकट गरररहकेो अवसथा हो । िर ्सप्रति 
थप गमभरीरिा प्रकट नहुने हो भने ्सबाट शातनि प्रतरि्ाको महतवपणू्न काम संरिमणकालरीन न्ा्को भतवष् अझ ै
ओझलेमा परेको अनयुभिू अझ घनरीभिू हु्ँद ैजाने अवसथा रहने ्दतेखनछ । 

्सिै अवसथा रतहरह ेमातमला अनिरातषट्् िहमा पयुगन सकने अवसथाप्रति सजग रहनयु आवश्क ्दतेखनछ । ्सको 
्थोतचि समबो्धनले मयुलयुकको त्दशा पररवि्नन गन्न सघाउने ठातननछ । अतहले ्सलाई िातक्न क तनषकष्नमा पयुर्ाउन 

9  नेकाप २०७०, तन.नं. ९०९१, अकं १२, प्रकरण ३५ ।
10  नेकाप २०६४, तन.नं. ७८१७, अकं २, प्रकरण १६ ।
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एकीकृि प्र्ासको खाँचो छ । लामो सम््दतेख तनषप्रभावरी आ्ोगहरूमा पयुनःप्दात्धकाररी तन्युतति पककै पतन 
संरिमणकालरीन न्ा् प्रतरि्ालाई चला्मान बनाउने मलू आ्धार हो । िर संरिमणकालरीन व्वसथापनको चयुनौिरीको 
तवहगंम अवलोकन र एकिातबना तन्युततिले मात्ै संरिमणकालरीन न्ा्को सफलिा सयुतनतश्ि हुन सक्दनै भनने पतन 
सँगसँगै ख्ाल गनयु्नपनने तवष् छ । संरिमणकालरीन न्ा् प्रतरि्ाको गामभरी ््नले मागे अनयुरूपका  प्दात्धकाररी सतहिको 
आ्ोगसँगै िहगि सरकार र अन् सरोकारवाला बरीचको प्रभावकाररी पररपरूक भतूमका पतन अपररहा ््न हुने तवष्मा 
हाम्ो ध्ान पयुगनयु आवश्क छ ।

संशोत्धि ऐनले ि् गरेको सत् र पररपरूणका लातग महत्वपणू्न आ्धारलाई ्सको अनिरा्नतषट्् काननूरी माप्दणडको 
आलोकमा समस्ाग्सि ्दतेखएका भतनएका प्राव्धानको असरलाई न्नूरीकरण गनने भनने सवाल पतन महत्वपणू्न हुने 
्दतेखनछ । ्सिो सयुतनतश्ििाका लातग बढरी भन्दा बढरी व्ततिको सहभातगिामा प्रतिसप्धा्नतमक छनौट सयुतनतश्ि गन्न 
ध्ान त्दनयु उप्युति हुन सकछ । संरिमणकालरीन न्ा्मा अनिरा्नतषट्् सह्ोगको समभावना पतन छ । त्सलाई कसररी 
र कयु न प्र्ोजनका लातग उप्ोग गनने भननेबारे सपष्ट नरीतिगि ढाँचा आवश्क पन्न सकने ्दतेखनछ । ऐनले पररकलपना 
गरेको संरिमणकालरीन न्ा् कोषको ्थाशरीघ्र सथापना गररी त्सको अत्धकिम तमिव््री उप्ोग सयुतनतश्ि गनने 
कयु रामा समिे प्रशसि ध्ान त्दनयु जरूररी छ । 

8= 8= पीगडतको अगिक्र र क्गतपूगत्को प्रश्न

परीतडिका लातग ितकाल पररपरूणरी् सहा्िा तनकै जरूररी रहकेो अवसथालाई राम्ररी ध्ान त्दनयुपनने ्दतेखनछ भने 
राहि िथा पररपरूण पाउने कयु रा केवल संरिमणकालरीन न्ा् प्रतरि्ासँग सरीतमि नठानरी परीतडि र प्रभातविहरूको हक 
अत्धकारसँग जोडेर हनेयु्नपनने ्दतेखनछ । नेपालको संतव्धानले प्रत्ेक नागररकलाई सममानजनक रूपमा बाँचन पाउने 
अत्धकार, सामातजक न्ा् र सामातजक सयुरषिाको अत्धकार प्रत्ाभिू गरे िापतन प्र्ोगको प्रभावकाररिातबना ्ो 
व्वहारमा सयुतनतश्ि हुने अवसथा रह्ँदनै । बेपत्ा व्ततिको खोजरी गनने, ्दोषरीलाई सजा् र परीतडिलाई संरषिण गनने 
समिेका का ््न सरकारको उचच प्राथतमकिामा पनयु्नपननेमा त्सो हुन नसकेको भनरी सववोचच अ्दालिबाट सरकारको 
ध्ानाकष्नण गराएको समिे पाइनछ ।11  िसथ्न  अनिररम राहि, ्दरीघ्नकालरीन पररपरूण र पयुनःसथापनाको हक अत्धकारको 
समिे ख्ाल गररी परीतडिको अत्धकारको समबो्धनका मोडातलटरीहरूलाई व्वहारमा सयुतनतश्ि गनने िफ्न  हाम्ो ध्ान 
केतनद्रि हुनयुपनने ्दतेखनछ ।

परीतडिको ्थोतचि पतहचान र सचूरीकरण प्रभावकाररी पररपरूण का ््नरिमको पवू्नशि्न हो । िर तवसििृ शातनि 
समझौिा भएको ्दयुई ्दशक पयुगन लातगसक्दा पतन समपणू्न परीतडिको पतहचान िथा पञजरीकरण हुन नसकनयु ्सप्रतिको 
सरोकारवालाहरूको बेवासिाको पररणाम बाहके अरू केहरी होइन भनन सतकनछ ।12 तवगिमा ्सको सचूरीकरण गनने 
प्र्ास भए िापतन त्सले तनषकष्न प्राति गन्न सकेन । ्ो तकन हुन सकेन भनने कयु रालाई तनकै गमभरीरिापवू्नक ग्हण गनयु्नपनने 
अवसथा छ । समपणू्न परीतडिको ्तकन अतभलेख ि्ार गन्न नसक्दा राज्का पररपरूणरी् ्ोजनाहरूमा उनरीहरूको 
पहुचँ सथातपि भइसकने अवसथाको सयुतनतश्ििाको आ्धार ि्ार हुन नसकेको जगजाहरे छ । पररपरूणलाई परीतडिको 
अत्धकारका रूपमा मान्िा त्दइसके पतछ उनरीहरूको ्थोतचि पतहचान र आवश्किाका आ्धारमा वैज्ञातनक र 
िथ्गि वगटीकरण गनयु्न जरूररी हुनछ । ्सकै आ्धारमा पररपरूणरी् आवश्किाको पररपतूि्न सयुतनतश्ि गन्न सतकने 

11  राजेनद्रप्रसा्द ढकाल तव. गहृ मनत्ाल् समिे (नेकाप २०६४, अकं २, तन.नं. ७८१७, प्रकरण नं.१६)।
12  ज्ञानेनद्रराज आरण समेि तव.प्र्धानमनत्री िथा मतनत्पररष्द ्समिे, मयुद्ाःउतपे्रषण समेि (०७९-WO-१२६१, आ्दशे तमति-२०८१।१।१७) ।
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हु्ँदा परीतडिमतै्री संरिमणकालरीन न्ा्लाई प्राथतमकिामा राखरी परीतडिमतै्री न्ात्क प्रतरि्ालाई पयुनःसथापकी् 
न्ा्का तवश्वव्ापरी मान्िासँग जोडेर अतघ बढ्नयु अत्निै जरूररी भइसकेको छ ।

संरिमणकालरीन न्ा् प्रतरि्ा परीतडि केतनद्रि बनाउन परामश्न, सहभातगिा जसिा तवष्लाई ्दखेाउन मात्ै होइन, 
व्वहारगि रूपमा सयुतनतश्ि गनयु्न जरूररी हुनछ । ् सले ् ातनत्क समबो्धन होइन, परीतडिलाई आफना मयुद्ामा सयुसतूचि भई 
अथ्नपणू्न रूपमा न्ा्प्रति आश्वसि हुने अवसथा ि्ार गनयु्न अपररहा ््न हुनछ । परीतडिको सहभातगिा र परामश्नले न्ा् 
प्रतरि्ाको तवश्वसनरी्िा र परीतडिको परीडामा मलहमपट्री समिे लगाउन सकछ । परीतडि, प्रभातवि पररवार र समयु्दा्का 
स्दस्को दृतष्टकोणलाई संरिमणकालरीन न्ा् प्रतरि्ामा तवहगंम रूपमा समटेेर उनरीहरूको भावना र आवश्किा 
बयुझ्द ैअगातड बढ्नयु अत्ावश्क हुनछ । मयुद्ामा संरिमणकालरीन तवष्सँग समबतन्धि कयु नै उजयुररी िामलेरी राखनयुपनने 
्दतेखन आएमा सो को सपष्ट आ्धार कारण खयुलाई िामलेरी राखनयु अतघ परीतडि पषिलाई आफनो भनाइ समिे राखने मौका 
प्र्दान गनू्न भनरी परमा्दशे जाररी भएको पाइनछ ।13

9= 9= म्नव अगिक्र ससंथ्सिँको गनभ्रत्

संरिमणकालरीन न्ा् प्रतरि्ालाई सफल बनाउन ्सलाई रातषट्् अतभ्ानका रूपमा तलनयु जरूररी भइसकेको छ । 
्दयुई आ्ोगका का्ा्न्दशेमा कतिप् समानिा छन,् र ्धरैे तवष् अनेक कारणबाट अनिरसमबतन्धि रूपमा आपसमा 
जोतडएका छन ् । ्ािना, हत्ा, र बेपत्ा पानने अपरा्धहरूमा समनव्पणू्न छानतबन आवश्क हुनछ भने बेपत्ा 
भएकाहरूले ्ािना भोगेका हुन सकछन ्र उनरीहरूको हत्ा भएको हुन सकने जसिा द्वनद्वकालरीन तवष्हरूलाई 
संवे्दनशरील रूपमा समबो्धन गन्न पतन तवशषे ध्ान त्दएर छानतवन गनयु्नपनने आवश्किा छ ।

द्वनद्वका कारक ित्वहरूको खोजरी ग्ददै ्सिा का ््नलाई भतवष्मा आउन सकने जोतखमको मलू्ांकन िथा त्सको 
न्नूरीकरणमा ्दरीघ्नकालरीन सोंच अवलमबन गनयु्नपनने हुन सकछ । ्समा हाम्ो संसथागि सयु्धारका उपा् तसफाररस गनने, 
पयुन:उललंघन न्दोहोररने सयुतनतश्ििाका आ्धारहरू ि्ार पान्न ध्ान त्दने, पररपरूण र पयुनःसथापनाका राजनरीतिक िथा 
सामातजक आ्ामहरूको तवकलप सतहिको सोंच ि्ार गनने िथा समाजमा मलेतमलाप र सामातजक मलू् सतहिको 
वािावरण तसज्नना गनने जसिा का ््न प्रभावकाररी बनाउन ्दयुवै आ्ोगहरूले आफना साझा का ््नषिेत् पतहचान गनयु्न 
आवश्क हुनछ । सत्को उजागर बहुआ्ातमक प्रतरि्ा भएकोले ्समा द्वनद्वपरीतडि र प्रभातवि पषि, द्वनद्वमा संलगन 
पषि र अन् सबै सरोकारवालाहरूको तवहगंम समनव् र साझ्ेदाररीमा अपनतवको तवकास गन्न ध्ान त्दनयुपनने हुनछ ।

शातनि प्रतरि्ासँगै हामरीले राज्का अनेक िहमा ् सका असरहरू अतहलेसमम बहुआ्ातमक रूपमा महशयुस गरररहकेो 
अवसथा छ । ्सररी ्ो केवल शातनि सयुरषिा, जनात्धकार र राज्को एउटा तवशषे कालखणडसँग जोतडएको तवष् 
मात् नभएकोले ्समा िहगि सरकारहरू बरीच समनव्का बहुषिेत् छन ्भनने बो्ध गनयु्नपछ्न । समनव् र सहका ््नका 
्सिा बहुआ्ातमक पषिहरूलाई समटेेर सपष्ट ढाँचा ि्ार गनयु्न समरीचरीन हुन आउँछ । रातषट्् मानव अत्धकार आ्ोग, 
रातषट्् मतहला आ्ोग, ्दतलि आ्ोग र अन् तवष्गि आ्ोगको पररपरूक भतूमकालाई समिे जोडेर संरिमणकालरीन 
न्ा्लाई सफल बनाउन सह्ोगका षिेत्हरू अगंरीकार गन्न सतकनछ । सत् र पररपरूणका सन्दभ्नमा सामातजक र 
सांसकृतिक षिेत्का भतूमकाहरू पतन महत्वपणू्न हुन सकनेमा शकंा छैन । रातषट्् मानव अत्धकार आ्ोगको भतूमका 

13 कमला राई तितमतलसना समिे तव. प्र्धानमनत्री िथा मतनत्पररष्द ्का्ा्नल् समिे, मयुद्ाः उतपे्रषण समिे (०७३-WC-००२३ समिे, आ्दशे तमति 
२०८०।०९।०४, संवै्धातनक इजलास) 
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्समा उतत्कै महत्वपणू्न हुन आउँछ भने समग् प्रतरि्ाको अनयुगमन, सचूना प्र्दान गनने र छानतबनमा सह्ोग पयुर्ाउने 
का ््नमा सह्ोगका अन् षिेत्हरू समिे पतहचान गररी अतघ बढ्नयु आवश्क छ ।

्ो प्रतरि्ा आफैं मा रातषट्् एवं अनिरा्नतषट्् महत्वको भएकाले नागररक समाज र अनिरा्नतषट्् समयु्दा्सँगको साथ्नक 
सहका ््न, समनव् र उनरीहरूको सह्ोगको पररचालन पतन त्तत्कै महत्वपणू्न हुनछ । उजयुररीको संख्ा ह्ेदा्न ्सको 
फर््यौटमा लागने सम् र ्सको गमभरीरिालाई जोडेर हनेयु्नपनने अवसथा ्दतेखनछ । गयुनासो गनने र उललंघन बारे सचूना 
उपलब्ध गराउने परीतडिको नैसतग्नक अत्धकार िथा कि्नव् ्दयुवै हो । परीतडिको संरषिणको अत्धकार समिेलाई ध्ान 
त्दई त्सिा उजयुररी पयुनः प्राततिका लातग अवसर प्र्दान गररनयु न्ात्क र प्रासंतगक हुने ्दतेखनछ । ्सका आ्धारमा अझ 
्धरैे उजयुररीहरू थतपने अवसथा आउने ्दतेखनछ ।

10= 10= सत्य गनरूपण र बेपत्् व्यगतिको छ्नगबनको गसलगसल्
सत् तनरूपणको शयुरूवाि कहाँबाट गनने भनने प्रश्न तनकै महत्वपणू्न हुनछ । बेपत्ा पाररएका व्ततिहरूको संख्ा, 
बेपत्ा भएका व्ततिको अवसथा, त्समा संलगन पषि र व्ततिहरूको पतहचान जसिा कतिप् त्सिा घटनामा केहरी 
ह्दसमम सत् उजागर भइसकेको अवसथाहरू पतन छ । तवगिमा रातषट्् मानव अत्धकार आ्ोग, सं्युति राषट्संघरी् 
मानव अत्धकार उचचा्युतिको का्ा्नल् र अन् नागररक संघ संसथाले ्सबारे छानतबन गरेर कतिप् सत्िथ्का 
घटना बातहर ल्ाएको अवसथा ्स का ््नका लातग शयुरूवािरी तबन्दयु मातननयु उप्युति हुनछ ।
्सिा घटना केतनद्रि छानतवनले न्ा्का बहृत्र पषिलाई उजागर गररी तवसििृ अध््नको आ्धार तनमा्नण गन्न 
सकछ । ्सो ग्दा्न आ्ोगहरूले छानतबनलाई पररणाममयुखरी बनाउन सकने अवसथा हुनछ भने बहुपषिरी् सह्ोग र 
तवशषेज्ञिाको षिेत् प्रबधि्नन ग्ददै तवश्वासको वािावरण सबल गराउन सतकने ्दतेखनछ । ्सले आ्ोगहरूको औतचत् 
पयुतष्ट गनने िथा वै्धिाको माग्न फरातकलो बनाई परीतडि पषिले न्ा् प्रातति गनने त्दशामा महत्वपणू्न फड्को मान्न सकने 
्दतेखनछ ।

सत्को उजागर गनने, फौज्दाररी न्ा्को प्र्ास अगातड बढाई पररपरूणरी् आवश्किा पतूि्न गनने कयु राहरूको बरीच 
सनियुलन तमलाउन हाम्ो आफनै तवशषेज्ञिाको षिेत्हरू बरीच समनव्पणू्न भतूमका प्रबधि्नन गराउन आ्ोगको संसथागि 
षिमिा तवकास र तवशषेज्ञ जनशततिको प्ा्नतििा आवश्क छ ।  ्स समबन्धमा मानव अत्धकारको उललंघन वा 
्दयुरूतसाहन गनने व्तति तवरूधि मयुद्ा चलाउन रातषट्् मानव अत्धकार आ्ोगले तसफाररस गनने व्ततिका हकमा 
महान्ा्ात्धवतिाको का्ा्नल्ले मयुद्ा चलाउन वा नचलाउन पाउने भनने नहुने14 भनरी न्ात्क व्ाख्ा समिे 
भएको छ । परीडा पयुन: बतलझने अवसथा अनत् गन्न प्रमाणको अभावका कारण अतभ्ोजन हुन नसकने तसथति बनन 
नत्दन ्सिो अवसथामा जोड त्दइएको हो । राज् र साव्नजतनक तनका्हरू परीतडिको पछातड छन ्भनने प्रत्ाभतूिको 
सयुतनतश्ििा ् सको महत्वपणू्न पषि हो । ् स कयु राले ् थाशक् न्ा्का लातग प्र्ास गरेको अवसथालाई प्रतितवतमबि 
गनने हु्ँदा परीतडिले तवश्वास गनने आ्धार तसज्नना गररनयु ्स प्रतरि्ाको महत्वपणू्न आ्ाम हो भनने बो्ध हुनयु आवश्क 
छ ।

साव्नजतनक सयुनयुवाइ, परीतडिको भनाइ र अतभलेख, परीडकको ब्ानको अतभलेखरीकरण, फरेतनसक िथा 
तचतकतसकी् तवशषेज्ञ अनयुसन्धान, तवष्गि ज्ञान र अध््न, औपचाररक ्दसिावेजको प्रत्षि अवलोकन र 
समयुतचि तवशे्षण, उललंघनको प्रवतृत् िथा त्सको ढाँचाको अतभलेख र तवशे्षण, समयु्दा्को सहभातगिा, 

14 ओमप्रकाश अ्ा्नल तव. रातषट्् मानव अत्धकार आ्ोग समिे (नेकाप,२०७०, अकं ७, तन.नं. ९०२९, प्रकरण १०) ।
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संसथागि अध््न िथा तवशे्षण आत्दको माध्मबाट सत्को गतहराइमा पयुगन सतकनछ । सत् भनेको िथ् 
मात्ै नभई ्सले ्धेरै कयु रा समेट्छ । ्सका सामातजक, ऐतिहातसक, मनोवैज्ञातनक, भावनातमक लगा्ि ्धेरै 
पाटाहरू छन्, जसलाई तवशेष ध्ान त्दएर संरिमणकालरीन न्ा् प्राततिलाई तनतश्ि पधितिमा ढालरी तवश्वसनरी् र 
िथ्परक बनाउन जरूररी हुनछ ।

द्वनद्वकालमा अत्त्धक परीतडि भएका समयु्दा् अतहले पतन षितिपतूि्न र पयुनःसथापनाको पखा्नइमा  आतथ्नक र 
सामातजक कतठनाइ झतेलरहकेा अवसथा छ । ्स वासितवकिालाई आतमसाि ्गररी प्रत्ेक प्रतरि्ामा समावेतशिा 
र अनिरसामतूहक भावना बयुझने मान्िा अपनाउनयु पछ्न । परीतडिको संवे्दनशरीलिा, म्ा्न्दा, सवा्त्िा र 
आतमसममानलाई तवशषेि ख्ाल गरेर पतहचानको प्रतरि्ा समपनन गनयु्नपनने अवसथा छ भने परीतडि समबन्धरी 
सूचनाको प्रशो्धन, अतभलेखन लगा्ि समपूण्न प्रतरि्ामा गोपनरी्िाको मानकको पालना पतन सयुतनतश्ि 
हुनयु प्द्नछ । सत् तनरूपण िथा मेलतमलाप आ्ोग र बेपत्ा पाररएका व्ततिको छानतबन आ्ोग गठन भई 
परीतडिहरूका कतिप् उजयुररी संकलन भएर शातनि समझौिासँग समबतन्धि लडाकू समा्ोजन लगा्ि कतिप् 
काम समपनन भए । िर संरिमणकालरीन न्ा् प्रतरि्ाको तनतश्ि ढाँचा हुने ग्द्नछ । ्समा ्स प्रतरि्ाको 
सविनत्िा, तनषपषििा र पार्दतश्निा एवं जवाफ्दतेहिाको उचचिम ् माप्दणड तन्धा्नरण गररी त्सको समयुतचि 
अवलमबन जरूररी हुनछ । ्सबाट हरेक पषि र नागररकको तवश्वास जागिृ गराउन सत् तनरूपण, न्ा्, षितिपूति्न 
र मानव अत्धकार उललंघन हुन नत्दने अवसथाको सयुतनतश्ििा जरूररी हुनछ । ्समा हाम्ो संसथागि षिमिा 
अतभवतृधि र समग् वािावरण सयु्धार गररी आमजनिाको तवश्वास र भरोसा आज्ननको वािावरण समिे ि्ार गनयु्न 
पछ्न । ्सको समग् प्रतरि्ालाई सयुशासन र पार्दतश्निाकाका मान्िामा तहडंाउने कयु रामा कयु नै समझौिा हुन सक्दनै । 
्ो नै ्सको सफलिाका सतू् हो । ्सलाई व्वहारमा अवलमबन गनने रणनरीति ि् गररी इमान्दाररपवू्नक काम हुनयु 
अतहलेको अपररहा ््न आवश्किा हो ।

11= 11= गनषकर्
संरिणकालरीन न्ा् समबन्धरी मयुद्ा टयु ंगो नलगाए त्समा अनिरा्नतषट्् षिेत्ात्धकार आकतष्नि हुने र कयु नै पतन 
मयुद्ा अनिरा्नतषट््करण हुने दृष्टानि छन् ।  ्सररी संरिणकालरीन न्ा्को मयुद्ामा तव्देशरीलाई खेलन नत्दनका 
लातग परीतडिलाई तचत् बयुझाउनयु अतनवा ््न हुने ्देतखनछ । हामरीहरूले ्स िथ्लाई ध्ान त्दएर अतघ बढ्नयुपनने 
अवसथा छ ।  नेपालका द्वनद्वपरीतडि र सरोकारवालाहरू ्ो मयुद्ालाई घरेलयु मै्दानमै तमलाउन चाहकेो बिाउँ्द ै
आएका छन् । हामरीले आफनो काम नगनने, अतन अरू तकन बोलेको भनेर मातै् नपयुगने अवसथा आउन नत्दन 
सम्मै ध्ान त्दनयुपनने अवसथा हुनछ । संरिमणकालरीन न्ा्बारे हाम्ो सववोचच अ्दालिले तन्दनेशन त्दएकोले 
सववोचच अ्दालिको तन्दनेशनातमक आ्देश प्रचतलि रातषट्् िथा अनिरा्नतषट्् कानूनका मलू् मान्िा समेिको 
आलोकम संरिमणकालरीन न्ा्को तनरूपण हुनयुपनने ्देतखनछ । 
नेपालले अपरा्ध सवरीकानने पषि, मलेतमलापसँगै गमभरीर अपरा्धमा अनिररातषट्् अ्दालिको संलगनिा गराउन सतकने 
दृष्टानि र मलेतमलाप प्रतरि्ामा परीतडिको मयुख् भतूमका रहने गररी ्दतषिण अतफ्का, तसएरातलएन र कोलतमब्ाजसिा 
तवतभनन ्दशेले अपनाएका मोडलको अध््न गन्न सतकनछ । ्स माफ्न ि ्हाम्ा प्रणालरीलाई थप तनषपषि, पार्दशटी र 
प्रभावकाररी बनाउन समभव छ । ्सररी नेपालमा ्दरीघ्नकालरीन मलेतमलाप र शातनि का्म गन्न सरोकारवालाहरूको 
एकिा र भएका संसथागि व्वसथाको सयुदृढरीकरण गनयु्न अतनवा ््न ्दतेखनछ ।
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Ensuring Victim-Centric Approaches: 
Transitional Justice in Nepal

Abstract

Transitional Justice (TJ) in Nepal remains a contested and incomplete process1, with victims of 
the armed conflict (1996-2006) still awaiting truth, justice, and reparations. Despite multiple 
state-led efforts toward addressing past atrocities, a fully integrated victim-centric approach 
has yet to be realized within Nepal’s justice mechanisms. Various commissions and legal frame-
works have been established, yet the victims have still not received any substantive justice due 
to political interference, lack of accountability, and inadequate victim participation. In par-
ticular, conflict-affected women continue to endure not only the consequences of war but also 
entrenched structural violence rooted in Nepal’s patriarchal society. They face intersectional 
discrimination, compounded by their gender, caste, ethnicity, and socio-economic status, lim-
iting their access to justice, economic opportunities, and psychosocial support. The ongoing 
political and institutional challenges, including the reluctance of political elites to confront 
historical injustices, further hinder the effective implementation of transitional justice, leaving 
many victims hopeless and without redress. This paper examines the necessity of a victim-cen-
tered transitional justice approach in Nepal, incorporating feminist perspectives and conflict 
transformation theories to analyze existing gaps, propose meaningful policy reforms, and high-
light community-led peacebuilding efforts as a sustainable solution to post-conflict reconcilia-
tion. Recognizing that justice extends beyond legal mechanisms, the paper emphasizes holistic 
approaches that address economic empowerment, psychosocial healing, and community reinte-
gration as essential pillars of a truly transformative justice process.

1. The Discourse on Transitional Justice in Nepal

The discourse on transitional justice in Nepal is shaped by the country’s struggle to 
address past human rights violations while ensuring long-term peace and reconciliation. 

   1  U. N OFFICE OF THE HIGH COMM’R.FOR HUMAN RIGHTS, NEPAL 14 (United Nations) (2012) 

Deputy Chief Executive Officer, Nagarik Aawaz (For just and Peaceful Nepal)
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The decade-long armed conflict between the state and the Maoist insurgents led to killings, 
enforced disappearances, sexual violence, and other grave human rights violations.2 Despite 
Nepal’s commitment to transitional justice through the establishment of the Truth and 
Reconciliation Commission (TRC) and the Commission for Investigation of Enforced 
Disappeared Persons (CIEDP), both institutions have been criticized for their lack of victim 
participation, slow progress, and susceptibility to political influence. The politicization of 
transitional justice mechanisms has resulted in delays in truth-seeking processes, inadequate 
reparative measures, and an overall lack of accountability. As a result, victims, particularly 
women and marginalized groups, remain excluded from decision-making spaces, reinforcing 
their continued disenfranchisement.3

2. A Feminist Approach to Transitional Justice

A feminist approach to transitional justice is essential in Nepal, where patriarchal norms 
and structural inequalities have historically silenced women’s voices in political and jus-
tice-related decision-making. Women who were directly impacted by the decade-long 
armed conflict-such as widows, survivors of sexual violence, internally displaced women, 
and those who lost family members-continue to experience systemic marginalization. Their 
lived experiences of conflict-related harm are distinct from those of men, requiring a justice 
process that is gender-sensitive, inclusive, and survivor-centered.4

Unlike conventional justice mechanisms that often prioritize legal redress and monetary 
compensation, a feminist approach recognizes that justice for conflict-affected women extends 
far beyond these measures. These women seek truth-telling mechanisms that acknowledge 
their suffering and the specific gendered harms they endured. Public acknowledgment of 
past atrocities, along with reparations that address their current social and economic realities, 
is crucial. Many survivors face economic hardship, social ostracization, and psychological 

2  Susan Risal, MUSIC FOR PEACEBUILDING AND CONFLICT RESOLUTION NEPAL, Peace Review, 297-301 (2019).
3 Rita Manchanda, WOMEN, WAR AND PEACE IN SOOUTH ASIA BEYOND VICTIMHOOD TO AGENCY 146 (Sage Publi-

cations 1st ed., 2001)
4 United Nations Entity for Gender Equality and the Empowerment of Women A Gender-Responsive Transitional Justice Process:  

Challenges and Opportunities in Nepal 10 (1st ed., 2021)
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trauma, making livelihood support, access to education and vocational training, and 
comprehensive psychosocial care integral components of justice.

Furthermore, legal and political inclusion is vital to ensuring that women’s rights and 
perspectives are not only recognized but actively shape the transitional justice process. This 
includes their meaningful participation in policy formulation, institutional reforms, and 
decision-making bodies related to truth, justice, reconciliation and non-occurrence of the 
conflict.  By embedding feminist principles into transitional justice, Nepal can move toward 
a more inclusive and equitable justice framework-one that acknowledges and addresses the 
gendered dimensions of conflict and works toward sustainable peace and transformation.

3. Theoretical Framework: Conflict Transformation and Structural Violence

The application of John Paul Lederach’s5 conflict transformation theory offers a crucial 
perspective for analyzing Nepal’s transitional justice process. Lederach emphasizes that 
sustainable peace cannot be achieved through short-term legal or punitive measures alone; 
rather, it requires deep structural and relational changes that address the root causes of conflict. 
According to his theory, meaningful and lasting peacebuilding efforts must be participatory, 
engaging local communities in shaping justice mechanisms at every stage-from planning 
and design to implementation and monitoring. In the Nepali context, transitional justice 
processes have often been dominated by top-down approaches driven by political and legal 
institutions. However, such approaches frequently overlook the lived experiences of victims, 
particularly those from marginalized communities. A more effective model would prioritize 
victim-centered, community-driven justice processes that incorporate local knowledge, 
traditions, and healing practices, ensuring that affected individuals and communities play an 
active role in shaping justice and reconciliation efforts.6

In parallel, Johan Galtung’s7 theory of structural violence provides a critical framework for 
understanding the systemic inequalities that continue to affect conflict victims in Nepal. 
Galtung conceptualizes structural violence as the indirect but persistent harm caused by 
unjust social, economic, and political structures that marginalize certain groups. In Nepal, 

5 John Paul Lederach, THE LITTLE BOOK OF CONFLICT TRANSFORMATION (New York, NY 10018. 2014) 
6 Id 
7 Johan Galtung Violence, Peace and Peace Research. JOURNAL OF PEACE RESEARCH 167-191 (Johan Galtung) Norwegian 

sociologist,1969
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conflict-affected women-especially those from historically disadvantaged and marginalized 
communities such as Dalits, indigenous groups, and Madhesi women-face multi-layered 
structural violence that extends beyond the war and into their daily lives. These women 
continue to experience economic deprivation, limited access to justice, and exclusion from 
decision-making processes, exacerbating their post-conflict vulnerabilities.

To address these deep-seated injustices, transitional justice in Nepal must adopt a 
transformative approach that goes beyond symbolic reparations and legal remedies. This 
requires comprehensive policy reforms aimed at dismantling gender discrimination in 
institutions, ensuring the economic empowerment of conflict-affected women through 
redistributive justice measures, and fostering inclusive governance structures that amplify 
their voices. Additionally, community-based reconciliation programs should be strengthened 
to mend the social fractures caused by the conflict, promoting trust-building and healing 
at the grassroots level. By integrating conflict transformation principles with a structural 
violence analysis, Nepal’s transitional justice process can move beyond superficial legal 
frameworks to create meaningful, long-lasting peace and justice for marginalized conflict 
victims. Also, without transforming attitudes and behaviors, our social context will remain 
unchanged and people will be forced to live in a state of negative peace.8 

4. Challenges in Nepal’s Transitional Justice Process

Nepal’s transitional justice process has reached a crucial juncture,9 with renewed efforts 
to amend the Truth and Reconciliation Commission (TRC) Act offering hope for victims 
who have long awaited justice. The TRC and the Commission of Investigation on Enforced 
Disappeared Persons (CIEDP) play a pivotal role in addressing past human rights violations 
and fostering national reconciliation. As the amended TRC Act includes victim participation 
in delivering meaningful justice, it will make the process more inclusive and restorative and 
forward looking. The renewed emphasis on these commissions signifies a crucial step in 
ensuring that transitional justice is not merely a formal process but one that is embedded in 
the collective aspirations of the Nepali people, particularly victims of conflict.10

A robust transitional justice process requires that victims, particularly women and 
marginalized groups, are not just recipients and beneficiaries of reparations but active 

8 Galtung Violence, supra note, 8.
9 National Human Rights Commission, STATUS OF HUMANS OF RIGHTS IN NEPAL 56 (2023) 
10 Sharan Mahat, TRANSITIONAL JUSTICE IN NEPAL: CHALLENGES AND PROSPECTS 112 (Himalayan Institute Press, 2022)   
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participants in shaping justice mechanisms as decision-makers. The TRC and CIEDP can 
facilitate this by institutionalizing survivor-led consultations, ensuring that policies and 
reparative measures reflect the real needs of conflict-affected communities. A gender-sen-
sitive approach-incorporating psychosocial support, livelihood programs, and legal aid-will 
be instrumental11 in addressing the unique challenges faced by women survivors, including 
widows and survivors of sexual violence. 

Furthermore, as the commission’s work toward truth-seeking and reconciliation, they have 
the potential to strengthen social cohesion12 by promoting dialogue and community-based 
healing initiatives, they can foster an environment in which victims and their communities 
can heal together. 

The expression of victims’ experiences, acknowledgment of past atrocities, and 
implementation of reparations programs tailored to current socio-economic realities will 
contribute to restoring public trust in the TJ process.13 Institutional reforms that reinforce the 
commissions’ independence and efficiency will ensure that they serve as credible platforms 
for justice, ultimately helping Nepal move toward a more inclusive and sustainable peace. 
Such reforms are necessary to ensure that transitional justice in Nepal moves beyond 
symbolic gestures to truly transformative processes that benefit all sectors of society.14

With the ongoing amendments to the TRC Act and the renewed commitment to transitional 
justice, victims and their families look forward to a process that not only acknowledges 
their suffering but also provides concrete steps toward truth, justice, and reparation. By 
embracing a survivor-centered approach, the TRC and CIEDP can play a transformative role 
in delivering long-awaited justice while contributing to national healing and reconciliation. 

11 Asia Justice and Rights, In Their Own Words: CONTEXTUALIZING TRANSITIONAL JUSTICE FOR VICTIMS IN NEPAL 29 (2019)
12 United Nations Development Programme (UNDP), GENDER EQUALITY AND SOCIAL INCLUSION IN NEPAL: A WAY 

FORWARD 18 (2017) 
13  Pramila Singh, WOMEN AND PEACEBUILDING IN NEPAL: A GENDERED PERSPECTIVE ON TRANSITIONAL JUS-

TICE 75 (2021) 
14 Ramesh Shrestha, JUSTICE FOR THE DISAPPEARED: NEPAL’S TRUTH COMMIISSION AND RECONCILIATION EF-

FORTS 184 (South Asia Press, 2023) 
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This approach, which prioritizes the dignity and needs of victims, holds the potential to build 
a more inclusive and sustainable peace for Nepal.15

5. Community-Led Peacebuilding and Ownership

Community led peacebuilding and ownership are essential for ensuring the sustainability 
and inclusiveness of transitional justice efforts at the national level. When communities 
are empowered to take ownership of peacebuilding processes, the results are more likely 
to reflect the actual needs and aspirations of the people most affected by conflict. Local 
actors have contextual knowledge, historical memory, and relational trust that enable them 
to mediate tensions, promote healing, and support co-existence in ways that external or 
top-down mechanisms often cannot. Moreover, community driven initiatives ensure that 
peace is not limited to national level agreements but is rooted in everyday life, embedded 
in relationships, institutions and social norms. Such locally grounded processes build 
resilience against future violence, promote accountability from the bottom up and cultivate 
civic responsibility. When victims and communities lead the conversation around justice 
and reconciliation, the outcomes are more participatory, relevant and durable, ultimately 
reinforcing national unity and democratic development.

In this regard, some of the institutions are dedicated to mainstream the idea of feminism 
in TJ process for enduring and long-lasting peace. Nagarik Aawaz (NA) has been one of 
the forefronts of adopting a feminist approach to peacebuilding in Nepal, recognizing that 
sustainable peace must be inclusive and transformative. It has pioneered initiatives prioritizing 
healing, transformative peace leadership, conflict transformation, and social reintegration. 
These efforts recognize that justice must transcend legal mechanisms to encompass mental, 
emotional, economic, and social well-being. The feminist approach ensures that the voices 
and experiences of women-who have historically been marginalized in transitional justice 
and peace processes-are at the center of reconciliation efforts. By centering the experiences 
of women, the organization has worked to bridge the gap between policy and the lived 
realities of conflict-affected communities, ensuring that justice is not merely symbolic but 
deeply transformative. The coordination between and among institution who works for the 

15 Sudhir K.C., A SURVIVOUR-CENTERDE APPEROACH TO TRANSITIONAL JUSTICE IN NEPAL 99 (Nepal Peacebuilding 

Publications, 2022) 
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cause of justice should develop a uniform and consensus idea of mainstreaming the victim 
of conflict in peace process.

The peacebuilding initiatives of those organizations who work in these field are designed in 
co-creation with survivors, fostering a sense of ownership among victims in every process. 
Survivor-centered peacebuilding efforts include trauma healing programs, livelihood 
support, and leadership training, ensuring that victims become active agents in their own 
recovery and reconciliation journeys.16 These initiatives are not just about addressing past 
wounds but also about empowering survivors to play a leadership role in shaping the future 
of their communities. Through holistic and gender-sensitive programs, NA has created safe 
spaces where survivors, particularly women, can share their stories, heal from trauma, and 
rebuild their lives with dignity.

By applying Lederach’s conflict transformation principles, NA has successfully built trust 
between victims and communities, ensuring that reconciliation remains an inclusive and 
continuous process. This approach acknowledges that peacebuilding is not a one-time 
intervention but an evolving journey that requires long-term commitment, community 
engagement, and structural change. NA’s work in Nepal demonstrates how a feminist 
approach to peacebuilding can create sustainable, survivor-led peacebuilding mechanisms 
that contribute to lasting social transformation and a more equitable and just society.

6. Collective Responsibility for Peacebuilding

Peacebuilding should not be confined to conflict-affected communities alone; rather, it is a 
shared societal responsibility that requires the active participation of all segments of society. 
Sustainable peace can only be achieved when justice, reconciliation, and social cohesion 
are embraced as collective goals, transcending geographical, social, and economic divides. 
This means that individuals, institutions, and communities that were not directly affected by 
conflict must also engage in peace efforts to foster an environment of inclusivity, healing, 
and long-term stability.

Non-affected communities play a crucial role17 in breaking the cycle of exclusion and 
discrimination often faced by conflict survivors and to build shared a sense of shared 

16 Nagarik Aawaz, TWO DECADES OF FEMINIST PEACEBUILDING: REFLECTIONS AND LEARNING 12 (1st edition, 2023) 

17 International Alert, REIMAGINING PEACE: A GENDER-RELATIONAL APPROACH TO PEACEBUILDING IN PRACTICE 

24 (1st ed., 2019) 



सत्यको खोजी वर्षः ७, अंकषः १, जेठ २०८२

178178

accountability. Many victims-particularly women who were widowed or subjected to vi-
olence-continue to experience stigma and marginalization even after the formal end of 
conflict. To challenge these societal prejudices, broader community engagement is essential. 
This includes promoting awareness campaigns, fostering inter-community dialogue, and 
creating spaces where survivors can share their stories without fear of judgment or isolation.

Businesses and cooperatives, particularly those run by conflict-affected women, can also 
contribute significantly to peacebuilding by creating economic opportunities that promote 
resilience and self-sufficiency. Supporting survivor-led enterprises not only aids in the 
economic empowerment of victims but also fosters social integration by demonstrating 
the capabilities and leadership of conflict-affected individuals. Encouraging non-affected 
individuals and institutions to invest in and collaborate with these enterprises can be a 
powerful way to dismantle lingering biases and build solidarity across different social groups.

Ultimately, collective responsibility in peacebuilding means that society as a whole must 
actively work to ensure that victims are not left to navigate their recovery alone. By fostering 
empathy, challenging discrimination, and promoting inclusive economic and social initia-
tives, all members of society can contribute to a more just and peaceful future.

7. Intergenerational Peacebuilding

The long-term success of Nepal’s transitional justice (TJ) process is intricately linked to the 
concept of intergenerational peacebuilding. This approach emphasizes the importance of 
engaging younger generations in conversations about justice, reconciliation, and historical 
truth-telling, ensuring that the painful lessons of the past are not forgotten but actively 
inform future societal dynamics. By involving youth in these crucial discussions, intergen-
erational peacebuilding fosters a deeper understanding of the root causes of conflict and the 
need for systemic changes to prevent its recurrence. Engaging young people also creates a 
sense of responsibility, equipping them with the tools to challenge structural violence and 
discrimination in the future.

Intergenerational approaches ensure that historical knowledge, both the atrocities of the past 
and the lessons learned, are passed down in a way that enables future generations to build a 
more inclusive and peaceful society. Without this transmission of knowledge, there is a risk 
that the mistakes of the past may be repeated, leaving structural inequalities unaddressed 
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and allowing cycles of violence to resurface. Therefore, it is essential to nurture a culture of 
remembrance and healing that transcends generations and unites people in their shared goal 
of peace.

In this context, peace education becomes a critical tool. It serves to promote empathy and 
understanding, helping young people grasp the significance of reconciliation and the need 
for justice in the broader social fabric. This education includes not only traditional classroom 
learning but also activities that encourage empathy, such as empathetic listening and 
youth-led storytelling initiatives.18 These initiatives provide a platform for young people to 
engage with the experiences of survivors, particularly those who have lived through conflict. 
Through such dialogues, youth can better appreciate the complexity of conflict, while also 
creating an opportunity for older generations to share their experiences in a safe, respectful 
environment.

8. International Human Rights Standards

International human rights standards play a pivotal role in guiding Nepal’s transitional justice 
(TJ) process. At the core of these standards are the principles that truth, justice, reparations, 
and guarantees of non-recurrence must serve as the fundamental pillars of any effective TJ 
mechanism. The United Nations Principles on Impunity and the International Convention 
for the Protection of All Persons from Enforced Disappearance (ICPPED) offer crucial 
frameworks that Nepal must adhere to in order to ensure the protection of victims’ rights 
and the promotion of long-term peace. These frameworks stress the need for comprehensive 
accountability, victim participation, and a transparent process that addresses the multiple 
dimensions of harm experienced by victims.

International Examples can provide valuable lessons. For instance, the experience of 
post-apartheid South Africa, particularly through its TRC, provides a strong model for victim 
participation and healing process. The South African TRC’s efforts to ensure that victim’s 
voices were central to the truth-seeking process19offer a roadmap for how Nepal could 
enhance the role of survivors in its own transitional justice process. Similarly, Colombia’s 
ongoing peacebuilding efforts and the role of Special Jurisdiction for Peace (JEP) highlight 

18 John Paul Lederach, THE MORAL IMAGINATION: THE ART AND SOUL OF BUILDING PEACE 198 (Oxford University 
Press, 2005) 

19 Pumla Gobodo-Madikizela, A HUMAN BEING DIED THAT NIGHT: CONVERSATIONS WITH A SOUTH AFRICAN EX-PO-
LICE CAPTAIN 98, (Houghton Mifflin Harcourt, 2003)
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the importance of gender-sensitive reparations and the integration of truth telling within 
peace processes,20 which could serve as a reference for Nepal, where women, particularly 
mother and widows of the disappeared, have suffered profound and disproportionate impacts. 

Additionally, the experience of Timor-Leste offers another valuable lesson. After gaining 
independence, Timor-Leste implemented a truth and reconciliation commission that 
focused not only on establishing the truth but also on promoting national healing.21 The 
commission’s work centered on dialogue between victims and perpetrators, which helped 
create opportunities for mutual understanding and reconciliation. This approach can inform 
Nepal’s own efforts to foster dialogue between conflict-affected communities and state 
institutions, ensuring transitional justice is not merely about legal reparation but also about 
social repair and rebuilding trust.

Another example is Post-Soviet Latvia, which although not a traditional post-conflict society, 
faced its own challenges regarding the legacy of Soviet occupation. Latvia’s National 
Program on Human Rights, which includes initiatives to address past abuses and promote 
justice,22 can be instructive for Nepal in how to address both historical injustices and more 
contemporary challenges through legal reforms and public accountability, especially when 
the wounds of history still affect society at large. 

A victim-centric approach to transitional justice, particularly in the context of enforced 
disappearances, is critical for restoring dignity to families and individuals affected by conflict. 
The Disappearances Commission must operate with full transparency and inclusivity, 
ensuring that victims and their families are actively involved in the process. This involves 
not only empowering victims but also ensuring accountability for perpetrators, facilitating 
investigations that are impartial and thorough, and creating clear, actionable reparation 
strategies. Such mechanisms must be designed to prioritize the families of the disappeared, 
acknowledging the enduring trauma they face and offering the necessary support to cope 
with the loss. Lessons from countries like Argentina, which has navigated decades of efforts 
to address enforced disappearances during its war, underscores the importance of long-term 

20 Francisco de Roux, COLOMBIA’S SPECIAL JURISDICTION FOR PEACE: GENDER-SENSITIVE REPARATIONS AND 
TRUTH TELLING 212 (University of Notre Dame Press, 2020) 

21 Anthony Regan, TIMIR-LESTE’S TRUTH AND RECONCILIATION COMMISSION: LESSONS FOR TRANSITIONAL JUS-
TICE 145 (Oxford University Press, 2009) 

22 Marju Luts, LATVIA’S NATIONAL PROGRAM ON HUMAN RIGHTS: ADDRESSING THE LEGACY OF SOVIET OCCU-
PATION 103 (Routledge, 2012) 
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support for victims, including mental health services and reparations that contribute to 
societal healing. 

Moreover, truth-seeking mechanisms must be sensitive to the gendered dimensions of 
disappearances. Women, particularly widows and mothers of the disappeared, face unique 
and disproportionate impacts as a result of enforced disappearances. The psychological, 
emotional, and social consequences for these women are profound, and a gender-sensitive 
approach must be embedded in the TJ process. This means not only recognizing the distinct 
experiences of women but also providing tailored support, such as specialized psychosocial 
services and gender-sensitive reparations that address their current needs. As highlighted by 
the UNHRC in 2020, without such a gendered lens, transitional justice will fail to provide 
the holistic healing that women survivors require.

The below mentioned mechanism could be adopted by Nepal to ensure the inclusive and 
transformative transitional justice. 

a. Strengthen Victim Participation 
The establishment of survivor-led advisory bodies within the TRC and CIEDP would ensure 
that victims are not mere passive recipients but active participants in decision-making process-
es. This will allow victims to directly influence policies and strategies that affect their recovery 
and justice. International experience from Sierra Leone’s Truth and Reconciliation Commis-
sion, where victim-led input was instrumental in the design of reparations programs, illustrates 
the value of this participatory model.23

b. Ensure Gender-Sensitive Reparations 
Reparations programs must be designed to address the specific socio-economic needs of con-
flict-affected women. This includes ensuring access to land rights, providing livelihood support, 
and offering comprehensive psychosocial care. Reparations should be seen not just as a form of 
compensation but as a transformative process that restores victims’ dignity and empowers them 
to rebuild their lives. A key example from the international community can be seen in the case 
of Guatemala, where reparations efforts for women survivors of sexual violence during the civil 
war incorporated both economic and psychosocial components to address their unique needs.24

23 Ibrahim Abdullah, SIERRA LEONE’S TRUTH AND RECONCILIATION COMMISSION: THE PARTICIPATORY MODEL 
OF JUSTICE 88 (Cambridge University Press, 2009) 

24 Victoria Sanford, BURIED SECRETS: TRUTH AND HUMAN RIGHTS IN GUATEMALA 112 (Palgrave Macmillian, 2003) 
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c. Enhance Institutional Accountability 
To prevent political interference and ensure the impartiality of the justice process, legal and 
structural reforms must be implemented. Strengthening institutional frameworks will allow the 
TJ mechanisms to operate independently, without undue influence, ensuring fair and equitable 
justice for all victims. The experience of Chile, where reforms were put in place to ensure the 
independence of its human rights commissions, can serve as a strong example of how institu-
tional credibility can be enhanced.25

d. Support Community-Led Peace Initiatives 
Grassroots organizations like Nagarik Aawaz (NA) play a critical role in leading reconciliation 
and social reintegration efforts. By strengthening these local peace initiatives, Nepal can foster 
a sense of community ownership over the peacebuilding process. Community-led efforts are 
essential for long-term social cohesion and healing, as they create spaces where victims, sur-
vivors, and the broader society can come together, share their experiences, and work towards 
rebuilding trust. International experiences, such as those seen in Bosnia and Herzegovina, show 
the impact of community-based initiatives in rebuilding trust between divided groups after con-
flict.26

By adopting these strategies, Nepal can to large extent ensure a transitional justice process that 
is genuinely inclusive, transparent, and gender-sensitive, thereby offering a path towards heal-
ing, justice, and lasting peace for all its people.

9. Conclusion 

In today’s increasingly complex international political landscape, national peacebuilding 

efforts are profoundly shaped by global trends, shifting geopolitical alliances, and foreign 

policy interests. These external forces often influence the course of national policies and 

can, at times, sideline the unique needs of local communities. This makes grassroots, 

community-led peacebuilding initiatives more vital than ever. As Nepal navigates its 

transitional justice process, it is essential that these mechanisms remain rooted in the needs 

and experiences of the victims, rather than being solely dictated by external geopolitical 

25 Judith S.Kimerling, TE CHILEAN EXPERIENCE WITH TRUTH COMMISSION AND TRANSITIONAL JUSTICE 27 (Cam-
bridge University Press, 2009)

26 International Crisis Group, BOSNIA’S FUTURE: TIME FOR A NEW APPROACH 15 (2016)
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concerns. In this context, the organization who raises their voice in this regard should be 

consulted to make the process victim centric which ultimately foster the justice and peace. 

The coordination among the organization is necessary because their approach to 

peacebuilding, rooted in feminist principles, has been a beacon of hope and a model for 

victim-centered justice. By prioritizing the needs of women, marginalized groups, and 

survivors of violence, the inclusion of these often-overlooked voices is crucial to creating a 

just and lasting peace. It will work as a testament to the importance of local, context-specific 

approaches to peacebuilding that respect the culture, history, and specific challenges of the 
community.

Looking ahead, it is clear that Nepal’s transitional justice process must integrate these 
grassroots, feminist approaches if it is to succeed in creating meaningful and lasting peace. 
Victim-centered justice that is rooted in the local context, inclusive of all stakeholders, and 
deeply sensitive to gendered experiences of conflict, is the key to addressing the root causes 
of violence and ensuring that peace endures. By continuing to amplify the voices of victims 
and embracing community-driven peacebuilding strategies, Nepal can build a more just, 
equitable, and cohesive society where healing and justice are accessible to all.
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राधिका खत्री 

श्ीम्न ्को पख््ईम् छु

मरेो १८ वष्नको उमरेमा गणडकी प्र्दशे लमजयुङ तजलला सातवक नेटा गा.तव.स. वडा नं. ३ भ ैहाल मध्ेनेपाल न.पा. 
वडा नं. १० तनवासरी हरर बहा्दयुर खत्रीको छोरा प्दम बहा्दयुर खत्रीसँग परमपरा अनयुसार २०५२ सालमा तववाह भ्ो । 
२०५४ साल मतंसर ११ गिेका त्दन छोरा प्रजवल खत्रीको जनम भ्ो । मरेो श्रीमान ्प्दमबह्दयुर खत्री नेपाल आतम्नमा 
का ््नरि हुनयुहुनथ्ो । मरेो श्रीमान ्लाई काठमाडौंमा रहकेो कालरीप्रसा्द गणमा तसपाहरीमा भना्न भई िातलम सकेर ्धरान २ 
तफलड गयुलममा पठाएको तथ्ो । मरेो श्रीमान ््धरानतसथि २ तफलड गयुलममा काम गरररहकेो र घर जानछयु  भनरी छयु ट्री तलई 
घर आउने रिममा बाटोबाट बेपत्ा हुनयु भएको हो । श्रीमान ्घर आउने रिममा बाटोबाटै हराएको थाहा पाए पतछ म र मरेो 
ससयुरा ्धरानको २ तफलड गयुलममा सो्धखोज गन्न ग्ौं । आफनो श्रीमान ्को बारेमा त्स ठाउँमा पयुगरी सो्धखोज ग्दा्न केहरी 
पत्ा लागने । िर पतछ सबैसँग बयुझ्द ैजाँ्दा मरेो श्रीमान ्लाई  ितकालरीन माओवा्दरीले घरमा आउने रिममा बाटैबाट समािेर 
पाटटीमा नै तलएर गएको रहछेन ्। पतछ २०५७ साल तिर मलाई  लमजयुङ तजललाको ्दयुराडाँडा भनने ठाउँमा एउटा मात् फोन 
तथ्ो त्हरी फोनबाट २०५७ सालमा मरेो श्रीमान ्सँग समपक्न  भ्ो । सोहरी फोन माफ्न ि उहाँ घरबाट तनसकेर तहडेँको केहरी 
सम्मा नै ितकालरीन माओवा्दरीका का ््नकिा्नहरुले उनरीहरुसँग ैजान बाध् बनाएको सयुनाउनयु भ्ो । उहाँ कतहले रुकयु म, 
कतहले रोलपा, तवतभनन ठाउँमा माओवा्दरीले जहाँ लगछन ्त्हरी ठाउँमा गएको र जानयु पनने भनरी सयुनाउनयु भ्ो ।  मरेो तचनिा 
नतलनयु म सकयु शल छयु , म तमलेसमम ्दशैंमा घर आउँछयु  भनेर मलाई मरेो श्रीमान ्ले फोनमा भननयु भएको तथ्ो । फोनमा घर 
आउँछयु  भने िापतन उहाँको बाटो कयु ्दा्नकयु ्ददै ्धरैे सम् तबिाए ँ। ्धरैे सम्पतछ मरेो श्रीमान घर नआएपतछ मलेै २०६१ साल 
तिर पोखराको बसपाक्न मा रहकेो माओवा्दरी क्ामपमा श्रीमान ्को खोजरी गररपाउँ भनरी तनवे्दन त्दनको लातग गएको तथए ँ। 
िर िपाईलेँ उजरूरी नत्दनयुस ्िपाईकँो मानछे बेपत्ा भएको छैन, िपाईकँो मानछे जरीतविै छन ्भनने आश्वासन त्दई मलाई उजयुररी 
्दिा्न गन्न समिे त्दएनन ्। मरेो श्रीमान ्लाई के कारणले ितकालरीन माओवा्दरीका का ््नकिा्नहरुले तलएर गएका हुन ्?  मरेो 
श्रीमान ्लाई बेपत्ा पानने व्ततिलाई काननूरी कारवाहरी गररी मरेो श्रीमान ्को सत्िथ् पत्ा लगाई हामरी बेपत्ा परीतडिलाई 
्थाथ्न जानकाररी र उतचि षितिपतूि्नको व्वसथा हुनयुपननेमा सो केहरी पतन भएको छैन । हालसमम मरेो पति मरेको बाँचकेो 
केहरी थाहा लागेको छैन । छोराको पालनपोषण गन्नको लातग तवतभनन प्रकारका ्दयुखः कष्ट झले्द ैकतहले साग बेचने, कतहले 
सेक्युररटरी गाड्नमा काम गनने, कतहले ्दोहोररी साँझमा गरीि गाउने अनेक गरेर बाबयुलाई पढाए ँ। छोरा पतन रोजगाररी नपाएर ्दशे 
बातहर जानको लातग आवे्दन गरररहकेो छ । मरेो श्रीमान ्ि साथमा रहनेन ्अब छोरा पतन साथमा नहुने भ्ो भनरी राित्दन 
त्हरी तचनिाले सिाउँछ ।  मरेो श्रीमानको हालसमम म्दवो तजउँ्दो केहरी पत्ा लागेको छैन । 

बेपत्ा परीतडि पररवार
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एक ि एकल मतहला अकवो श्रीमान ्को खोजखबर नभएको अतन त्हाँ मातथ पतन मलाई पालनपोषण गला्न भनने छोराले 
समिे बाध्िाले मलाई छोडरी तव्दशे जान लागेको हु्ँदा र पररवारको एउटा स्दस् बेपत्ा हु्ँदा पररवारमा हुन जाने 
्दरीघ्नकालरीन असर म र मरेा जसिा घटनाबाट गयुतरिरहकेा पररवारले मात् ्ो परीडा महशयुस गन्न सक्दछन ्। ्सिा घटनाले  
पयुसिौंपयुसिासमम आतथ्नक रूपमा ि असर गनने नै भ्ो । त्स पररवारले भोगने मनोसामातजक परीडाको ि लेखाजोखा नै गन्न 
सतकँ्दनै ्। 

्ो समाजले हामरी जसिा परीतडि मतहलालाई हनेने दृतष्टकोण र घर पररवारबाट हुने हलेाहोचँो त्तिकै जतटल रहकेो छ । 
हामरीलाई हनेने दृतष्टकोण कतहले ब्दतलने हो ? ्समा मरेो के गलिरी छ ? छोरा पढाउँ्दा हुका्नउँ्दा मैंले अपनाएको पेशामा 
स्धैं म मातथ  औलंा उठ्ने अतन स्धैं मलेै सपष्टरीकरण त्दनयुपनने ? के ्ो समाजमा एकल मतहला र आमा भएर बाँचनयु नै 
अपरा्ध हो ि ? राज्ले तनमत्ाएको ् ो मरेो हतवगि अतन हालिको समबो्धन राज्ले के गरेर ग्द्नछ ?  ् सको लेखाजोखा 
कसले गनने ? मरेो परीडाको आवाजलाई कसले सयुनने ? श्रीमान ्को खोतजको अनत् कतहले हुने ? नगरेको अपरा्धको सजा् 
मैंले कतहलेसमम भोतगरहने ? ्ो राज्ले कतहले मलाई सयुनछ अतन कतहले मरेो घाउमा मलहम लगाउने काम गछ्न ? म 
अतहलेसमम पतन मरेो श्रीमान ्को पखा्नईमा छयु  । मरेो श्रीमान कयु नै त्दन फतक्न एर घर आउनयु हुनछ होला जसिो लागछ । ्हरी 

आशामा मलेै तनकै संघष्नपणू्न जरीवन बाँतचरहकेी छयु  ।                                                             
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सररता थापा

खै र्ज्य कह्ँ छ ?

मेरो बयुबाको नाम श्ामबहा्दयुर थापा हो । तमति २०५५/०४/२३ गिे बेपत्ा हुनयुभएको हो । आमा तबहानै उठेर नयुहाइ 
्धयुवाई गररी भानसामा जानयुभ्ो र साि प्रकारको िरकाररी पकाउनयु भ्ो । नयुहाएर बयुबा ि्ार भएर बसनयु भएको तथ्ो । 
मलाई आज पतन ्ा्द छ त्ो त्दन जनै पतूण्नमा रषिा बन्धन तथ्ो । बयुबा जनै फेरेर रममापयुर जानको लातग ि्ार हुनयुभ्ो । 
आमाले आज पव्न हो नजानयु भोलरी जानयु होला भननयु भ्ो । बयुबाले काम छ ्धेरै भनेर तनसकनयु भ्ो । हािमा छािा बोकेर 
तनतसकएको झलझलरी आखँा वररपररी अतहले पतन आइरहनछ । सानो पररवार सयुखरी पररवार भने झ ैहाम्ो पररवार पतन त्सिै 
पररवार तथ्ो । बयुबा, आमा, ्दाई, बतहनरी भाई र म । बयुबा सा्धारण मानछे, खिेरी तकसानरी गरेर घर व्वहार चलाउनयु भएको 
तथ्ो । खाना खाएर बयुबा रममापयुर तनसकनयु भ्ो । हामरी घरमा बसेका तथ्ौ ँ। बयुबा घरबाट तनतसकएको केहरी सम् पतछ 
आकाशमा हवाइजहाज उतडरहकेो तथ्ो । हामरी हवाइजहाज हने्न बातहर तनतसकएर रमाएर करा्ौं पतन । िर हामरीलाई थाहा 
तथएन त्ो हवाइजहाज हनेयु्न हाम्ो लातग अशयुभ तथ्ो । 

२०५५ साल साउन २४ गिे रममापयुरमा नेपालरी कांग्ेसको नेिालाई माओवा्दरीले मारेका रहछेन ्। मरेो बयुबालाई के थाहा 
त्हाँ मानछे मारेको छ भनेर । ज्नगरबाट पयुतलस आएर बयुबा बसेको घरमा गएर बयुबालाई माओवा्दरी हो भन्द ै तपटेर 
लगेछन ्। बयुबालाई लग्दा सेिो गनजरी र कटु् मात् लगाउनयु भएको तथ्ो । बयुबालाई लग्दा म १३ वष्नकी तथए ँ। बयुबालाई 
लगेको अकवो त्दन घरमा पयुतलस आएर घर खोजिलास गररी घरको सबै सामान बातहर आगनमा फातलत्दए । के-के राखकेो 
छ भनेर सबै सामान भािाभयुङ्ग पाररत्दए । आमालाई िेरो श्रीमान ्भागेर ग्ो खोजन तहडँ भनेर समािेर लग्ो । आमाको 
पतछ पतछ बतहनरी पतन गइन । त्ो बेला बतहनरी ११ वष्नकी तथइन । आमालाई ७ त्दनसमम ्ािना त्दएर राख े। बतहनरीलाई 
नतजकै मरेो काइलरी आनटरीको घरमा छोतडत्दए । आमालाई खयुट्ा र हािमा फलामको साङ्गलोले बाँ्धरे पैिालामा बेसररी 
कयु टे । आमालाई अतहले पतन त्ति बेलाको कयु टाईले खयुट्ा ्दयुखछ । 

चौकीबाट आएपतछ आमा राति राम्ोसँग सयुतन समिे सकनयु भएन । रािभररी पैिालामा आगोले पोलनयु हुनथ्ो ्दयुखाइले ग्दा्न 
आमालाई चौकीबाट छयु टाउन ्धरैे गाह्ो भ्ो । हाम्ा ्दयुःखका त्दनहरू शयुरू भए । गाउँमा आमालाई छयु टाउनको लातग 
भनन जाँ्दा घरको आगँन नपयुग्द ैतिमरीहरू माओवा्दरी हौं नआओ भनेर फका्नइ त्दनथे । हामरीसँग कोहरी बोल्दनै तथए ँ। सबै 
टातढएर भागथे । हामरीलाई माओवा्दरी भनेको के हो भनने कयु रा नै थाहा तथएन, अतन हामरी कसररी माओवा्दरी भ्ौ ँ? भनेर 
म सोतचरहनथे । आमालाई जसोिसो गररी ७ त्दन पतछ िाररखमा छयु टा्ौं । हामरीलाई राजरीपयुरमा बसने वािावरण नभए पतछ 
हामरी भयुररीगाउँ आ्ौ ँ। ्दाई १६ वष्नको हुनयुहुनथ्ो । ्दाईलाई पतन लगछन ्भनेर ठूलो बाबाको घर काठमाडौं पठा्ौ ँ। 

बेपत्ा परीतडि पररवार
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खै राज्य कहाँ छ ?

भनछन ्चलेरीलाई ्दयुःख प्दा्न सबैभन्दा पतहले माइि जानछन ्भनेर हो आमाले पतन हामरीलाई तलएर भयुररगाउँ मामाघरमा 
लगनयुभ्ो । िर हामरीले त्हाँ बास पाएनौ तकनतक हामरीलाई माओवा्दरीको तवलला लगाइएको तथ्ो । हामरी त्हाँ बस्ौ 
भने आमटी पयुतलस आएर सिाउँछन ्भनेर बसन त्दनयु भएन । िर वासितवकिा त्हरी तथ्ो । त्तिखरे ्धरैे ्दयुःख लाग्ो । अब 
कहाँ गएर बसने ? के खाने ? बयुबाको एक जना साथरी हुनयुहुनथ्ो । बयुबाको साथरीले थाहा पाएर आफनो घरमा हामरीलाई 
बसन भननयुभ्ो । बयुबाको साथरीको सबै पररवार बयुटवलमा बसनयु हुनथ्ो । त्सपतछ हामरी त्हरी घरमा बसन थाल्ौ ँ। घरको 
कमाउने मलू खमबा बेपत्ा भएपतछ आमालाई साहै् गाह्ो भ्ो । आमालाई फेरर पतन लगछन तक भनने डर र कति खरे के 
हुनछ भनेर परीरले सिाइरहनथ्ो । हामरीले बयुबालाई खोजनै सकेनौ ँर पाएनौ ँ। साँझ के खाने र तबहान के खाने भ्ो । आमाले 
जंगलबाट ्दाउरा ल्ाई बेचन थालनयु भ्ो ।  

्दाउरा बेचकेो पैसाले १ के.जरी. साँझ १ के.जरी. तबहान चामल तकनेर हाम्ो पेट भनयु्नहुनथ्ो । बयुबाको तचनिा, पयुतलसको 
तपटाई, घरको व्वहारले आमा कमजोर बन्द ैजानयु भ्ो । िर पतन तहममि हानयु्न भएन । आफनो ्दयुःख लयुकाएर आफनो 
पेट भोको राखेर हाम्ो पेट भनयु्न भ्ो । आमाले ्धेरै ्दयुःख र संघष्न गनयु्नभ्ो । २० रूपै्ाँ भाररी ्दाउराले साँझ तबहान छाक 
टान्न ्धेरै गाह्ो भ्ो । हाम्ो ्दयुःख ्दखेेर मामाले आमालाई साि स् रूपै्ाँ त्दएर बजारमा तच्ा नासिा पसल गन्न भननयु 
भ्ो । आमाले बजारको घयुमिरीमा तच्ा बनाउन थालनयु भ्ो र पसल पसलमा गएर तच्ा खानछौ भनरी तच्ा बेचन 
थालनयु भ्ो । तकनतक हामरीलाई पैसाको एक्दम ैअभाव तथ्ो त्ो पतन पेट भन्नको लातग । बयुबा बेपत्ा भए पतछ मरेो पढाई 
रोतक्ो पढ्न पाइन । 

हाम्ो ्दयुःख ्दखेरे कानछो मामाले भाईलाई म पढाउँछयु  भनेर आफनो घरमा लगनयु भ्ो । म बयुबाको ्प्ाररी छोररी बयुबाले 
मलाई छोररी होइन छोरा हो भननयु हुनथ्ो । कतहले मलाई मरेो नामले बोलाउनयु भएन । बयुबाले तक छोरो तक ि मै् ाँ भनेर 
बोलाउनयु हुनथ्ो । हामरीलाई पालने िैलेँ हो भननयुहुनथ्ो । त्सैले अतहले बयुबाको सबै तजममवेाररी मैलेँ तलनयु परेको छ । 
समाज र आफनिले हामरीलाई माओवा्दरी भनेर बोलाउँथे । माओवा्दरी भनेर सबैले हलेा गथने । बयुबा नहु्ँदा सबैले हलेा ग्दा्न 
रहछेन ्। काम खोज्ो कति पढेको छ भनेर सोधथे । कामको लातग पतन पतछ पढें र एस.एल.सरी. पास गरे । बयुबा नभएको 
छोराछोररीलाई हनेने नजर नै फरक पनने रहछे ।

उमरे बढ््द ैग्ो । तजममवेाररी पतन बढ््द ैग्ो । पढाईतिर ध्ान जान छाड््ो । जसोिसो १२ कषिा पास गरें, आफना इचछा 
चाहानाहरू ्दवाएर पररवारको खयुशरी खोजन थाले ँ। मरेो इचछा चाहानाहरू कतहले पतन अनयुभव गन्न पाइन । मलाई केहरी 
गयुनासो छैन । मलेै जे भोगे जे गयुमाए ँिरी सबै मरेो पररवारको खयुशरीको लातग तथ्ो । तिनै भोगाईबाट मैलेँ ्धरैे कयु राहरू 
तसकेको छयु  ।

बयुबालाई बेपत्ा पारेको कररब २६ वष्न भ्ो । सरकार तकन मौन छ ? मरेो आमा ्दो्धारमा हुनयुहुनछ । उहाँले तसउँ्दोमा 
तसन्दयुर लगाउन सकनयुहुनछ ? न ि तसन्दयुर लगाएजसिो गन्न सकनयुहुनछ । बयुबाको पखा्नईमा बसनयुभएको छ । हामरी छोराछोररी 
अझ ैबयुबा आउनयुहुनछ तक भनेर पखा्नइमा बसेका छौं । िेरो बयुबालाई माररसके काज तकरर्ा गर भनेर आफनिले ्दवाव 
त्दइरहनछन ्। पररवारमा कोहरी तबरामरी भ्ो भने हामरीलाई ्दोष त्दनछन ्। िेरो बयुबाको काज तकरर्ा गरेको छैनौ त्सैले कयु ल 
तबतग््ो र हामरी तबरामरी भ्ौ भनेर । हाम्ो परीडा कसले बयुतझत्दने ? हामरीले सरकार भएको आभाष कतहले गनने ? सरकार 
तकन मौन छ ्ो तवष्मा ? सरकारसँग मरेो ्धरैे प्रश्नहरू छन ्। 
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के हाम्ो मानछेको सविनत्रूपमा बाँचन पाउने हक तथएन ? के हामरीलाई हाम्ो मानछे कहाँ कसिो अवसथामा छन ्भनरी 
सोधन पाउने अत्धकार छैन ? के मरेो आमाको खयुशरी खोसने अत्धकार उनरीहरूलाई छ ? के हाम्ो अत्धकार खोसने 
अत्धकार उनरीहरूलाई छ ? मरेो आमा स्धवा तक तव्धयुवा ? मरेो आमाको खयुशरीको षितिपतूि्न कसले त्दने ? हाम्ो खयुशरीको 
षितिपतूि्न कसले त्दने ? हामरीले भोगेका ्द्द्ननाक परीडको षितिपतूि्न कसले त्दने ? मैलेँ फेररी बयुबा भनन पाउँछयु  तक पाउँत्दन 
भतन्दनयु पर्ो सरकारले । त्दन प्रतित्दन रोग र शोकले गल्द ैगएकी मरेो आमाले बयुबाको आउने बाटो ह्ेदा्नह्ेददै असिाउनयु पनने 
हो ? सरकाले तछटो भन्दा तछटो हामरीलाई  जवाफ त्दनयु पर्ो ।
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शोभा भट्ट

 ह्म्ो ब्ब् खोई ?

तमति २०५८ असोज १८ गिे तवहान ८:०० बजेको सम्मा चार/पाँच जनाको समहूमा आएका मातनसहरूले मेरो 
श्रीमान् श्ाम भट्लाई काठमाडौं तजलला पयुरानो नैकापतसथि आफनै घरमा रहकेो तकराना पसलबाट केहरी कयु रा सो्धपयुछ 
गनयु्न छ भनरी लगेर अतहलेसमम पतन बेपत्ा बनाएका छन् । मेरो श्रीमान् कयु नै पतन पाटटीमा लागेर सतरि् राजनरीति 
गनयु्नभएको तथएन । उहाँलाई तकन र कसररी बेपत्ा बनाएका हुन ्भनने अतहलेसमम ्तकन जानकाररी पाउन सकेको छैन । मेरो 
श्रीमान् सव्नसा्धरण पररवारको मानछे हो, हामरी आफनो ्दयुःख सयुख गरेर बसेका तथ्ौं । उति सम् पश्ाि् मेरो श्रीमान ्
श्ाम भट् आजसमम पतन बेपत्ाको सूचरीमा रहनयु भएको छ । मेरो एक छोरा र एक छोररी छन् । मेरो श्रीमान् बेपत्ा भएको 
्दयुई वष्न पतछ मेरो सासयुआमा पतन छोरा कै परीर तचनिाले २०६० सालमा तबतनयु भ्ो । 

सासयुआमा तबतनयु भएको १० मतहनापतछ ससयुराबालाई पतन तचनिा नै तचनिाले अचानक हृ्द्घाि भई उहाँ पतन 
तबतनयुभ्ो । त्सपतछ झनै मेरो पररवारमा ठूलो ्दयुःख कष्ट आइपर्ो । मैलेँ मेरा साना ्दयुई बचचाहरूलाई पालन 
पोषणको लातग म एकलो मतहलालाई साहै् कष्ट झेलन पर्ो । छोराछोररीलाई बाबा बेपत्ा हुनयु भएको भनने समेि थाहा 
तथएन । छोररी ४ वष्न र छोरा ३ वष्नका तथए । उनरीहरूले बयुझने भएपतछ हाम्ो बाबा खोइ भनेर सोध्दा मैंले जवाफ त्दन 
नसकी रोएर बसेको तथएँ । त्दन प्रतित्दन बचचाहरू आँफै बयुझने भएपतछ हाम्ो बाबा बेपत्ा हुनयु भएको रहछे भनने थाहा 
पाए । मेरो छोराछोररीले आमा हाम्ो बाबाको खबर हामरीले कसररी थाहा पाउन सकछौं भनने कयु रा स्धैं सोधने गथने । 

त्सपतछ पतन म श्रीमान् को खोजरी गन्न सबै संघ/संसथा, तनका्मा भौिाररी रहे ँिर आजसमम पतन मेरो श्रीमान्  कहाँ 
हुनयुहुनछ भनने थाहा पाउन सकेको छैन । ्दयुई बचचा तलएर एकलै जरीवन तबिाई रहकेी छयु  । आज २३ वष्नसमम छोराछोररीको 
पठन पाठनको तनतमत् साहै् ्दयुःख कष्ट सामना गनयु्न परररहकेो छ । कयु नै पतन तनका्बाट सह्ोग पाएको छैन । मेरो 
श्रीमान् रहरले आँफू बेपत्ा हुनयु भएको होइन, राज्सत्ा पररवि्नन गन्नको लातग बेपत्ा पाररएको हो । मेरो श्रीमान् को 
तक ि लाश तक ि सास चातह्ो भनरी म स्धैं भौिाररँ्दै तहतंडरहकेो छयु , मलाई कसले जवाफ त्दनछ ि ?  बेपत्ाको परीडा 
कति ्द्दा्ननक छ, ्ो कसले बयुझने आजसमम पतन मेरो श्रीमान् अतहले पतन किैबाट आउनयु हुनछ तक भनरी आशा गररी 
बतसरहकेी छयु  ।

बेपत्ाको श्रीमिरीको परीडा कति परीडा्दा्क हुनछ न ि एकल न ि श्रीमान् को खबर जरीवनमा स्धै ्दयुःख र कष्ट भोतगरहकेी 
छयु  । श्रीमान् को खोजरीमा तहड्ँ्दातहड्ँ्दै आफूलाई पतन अनेकौ रोगहरूले सिाएको छ । अब म कति तहड्न सकछयु  र भनने 
परीर लागन थालेको छ । राज्बाट न्ा्, षितिपूति्न िथा पररपूरणको व्वसथा गररत्दएमा थप सहज हुने तथ्ो । साथै 
राज्ले मरेो श्रीमान ्को तसथति ्थाशक् चाँडै साव्नजतनक गररत्दए हुने तथ्ो भनने आश तलएर बतसरहकेी छयु  । 

बेपत्ा परीतडि पररवार
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सत्यको खोजरी वर्षः ७, अंकषः १, जेठ २०८२

सधुशला चौिररी

पीड्को ऐठनको गहस्ब कसले र्खने ?

बेपत्ा पाररएका व्ततिको छानतवन आ्ोगको सािौ संसकरणको रुपमा आ्ोगले सथापना्दतेख गरेको काम, कारवाहरीको 
तवष्मा साव्नजतनक गनने माध्मको रुपमा तनरनिर जन्नल प्रकाशन ग्ददै ग्दा्न मलाई आफनो अनयुभतूि राखने अवसरको लातग  
तवशषे आभार िथा ्धन्वा्द ज्ञापन गन्न चाहनछयु  । आ्ोगमा प्दात्धकाररीको ररतििाको बरीचमा पतन हाम्ा तप्र्जनहरुको 
खोजतबन का ््न गनने आ्ोगले प्रकाशन माफ्न ि आ्ोगका गतितवत्ध का ््नतवत्धगि ि्ाररी तवतभनन तन्दनेतशका र बेपत्ा 
आ्ोगले बेपत्ा पाररएका व्ततिहरु पत्ा लगाउँ्दा गनयु्नपनने ि्ाररी, प्दात्धकाररीहरुको आचार संतहिा जसिा तवष्को 
ि्ाररी आ्युति आउँ्दा काम गनने आवश्क वािावरण ि्ार गरेर सथा्री संरचना ि जरीतवि छ भनने तवश्वास (आस) चाँतह 
्ो प्रकाशनले जगाएको छ ।

लामो सम् बेपत्ाको अवसथा साव्नजतनकीकरण गन्न माग ग्ददै पतहलो पयुसिाका अतभभावकहरु रोग र शोकले थला पनयु्न 
भएको छ भने कोहरी कोहरी ि वेखबर सवगटी् समिे भ ैसकनयु भएको छ । नेपालमा तवगि ्दश वषने सशस्त्र द्वनद्व (जन्युधि) 
शयुरु भएको ३० वष्न पयुतगसक्ो । ्युधितवराम गररी साि ्दलको जनआन्दोलन पश्ाि ्तवसििृ शातनि समझौिा भएको पतन 
१८ वष्न परूा भई १९ वष्नमा तहतँडरहकेो छ । आज भोतल प्रतवत्धको सेवा सयुतव्धाका कारण घरमा रहकेो वसियु कयु नै माल 
सामान जनावर समिे एक ्दयुई घणटा समपक्न तवतहन हु्ँदा छटपटरी हुने ्ो समाज हाम्ा तप्र्जनहरुको जानकाररी र खबर 
नपाएको तवसििृ शातनि समझौिा ग्दा्न ५.२.३ मा साठरी त्दनतभत् सचूना पररवारलाई सथा्री ठेगानामा पयुर्ाई त्दन ्दयुवै 
पषि मञजयुर छौ भनरी हसिाषिर भएको तथ्ो । त्ो साठरी त्दनलाई घटाउँ्दा पतन मरेो त्द्दरीलाई बेपत्ा पाररएको आजको 
तमतिसमम आठ हजार पैिँरीस त्दन हुनछ । पररवारलाई िरी प्रत्ेक त्दन ऐठन परररहकेो महशयुस कसले गनने ? “अचानोको 
परीडा खयुकयु ररीले जान्दनै” भने जसिै जसलाई परेको छ त्ो बाहके कसैलाई ्दयुख्दो रहनेछ र ्त्द अनयुभिू गन्न सकने र ्दयुतखि 
हुने नै भए सरकार, समबतन्धि शरीष्नसथ नेितृवलाई  हाम्ो ्दात्तव हो ्सलाई गतमभरिाका साथ तलनयु पछ्न, भनने भन्दा 
पतन सत्ाको बागनेतनङ्ग ्पवाइनट मात् बनाएको अनयुभतूि भएको छ । सववोचच अ्दालिमा पररवारले हालेको ररट तनवे्दन र 
आमा, बयुवा, हजयुरआमा, श्रीमिरीहरुले गरेको ्धना्न आन्दोलनका बावजयु्द तवसििृ शातनि समझौिा भएको ८ वष्न पतछ मात् 
काननू आ्ो, आ्ोग बनन नौ वष्न लाग्ो । ्दशेमा राजनरीतिक पररवि्नन सँगसँगै संतव्धान तनमा्नण, जनमयुततिसेना (लडाकयु ) 
िथा हािहति्ार व्वसथापन पतन भ्ो । ठूलो संख्ामा रहकेो घाइिे अपाङ्ग, शतह्द, बेपत्ाहरुको सत्िथ् जानकाररी 
र उतचि राहि िथा सवासथ् उपचार र तशषिात्दषिाको तवष् आजसमम पतन राज्को प्राथतमकिामा पन्न सकेको छैन । 

बेपत्ा परीतडि पररवार
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्दशेमा संघरी् लोकिातनत्क गणिनत् सथापना गन्न हाम्ा तप्र्जनहरु जसको भौतिक बलरी वे्दरीमा अन्ा्री ढंगबाट आजको 
तमतिसमम पतन सचूना पररवारलाई त्दइएको छैन । राज् र नेितृव्दा्री भतूमकामा रहकेाहरुको जवाफ्दतेहिा, गमभरीरिा 
समिेका सन्दभ्नमा हामरीलाई अनयुभतूि हुने गररी इमान्दार प्र्ास गरेका छैनन ्। पररवारलाई िपाईकँो श्रीमान,् बयुवा, ्दाजयुभाई, 
त्द्दरीबतहनरीहरुलाई ्हाँ रातखएको छ, तथ्ो, अतन ्हाँ लगेर मारर्ो, हत्ा गररएको तथ्ो भनन आटँ नगनने कति तन्द््न री 
मन लयुकाउनेहरु बाँचकेामा आतमागलानरी हु्ँदनै होला ि ? जसिो लागछ “्युधि र पे्रममा जे पतन हुनछ भनने कहावि छ” । 
हाम्ो ्दशेमा त्ो पतन ि होइन, तवना हति्ार घरमा काम ग्ददै ग्दा्न, उपचार गराउन तवशषेज्ञबाट सेवा तलने रिममा, गाउँको 
पजूापाठ ग्दा्नग्दै, गाई गोठ गएको बेला, घरमा सयुतिरहकेो अवसथामा सामान् सो्धपयुछको लातग भनरी लतगएको मानछे 
पररवारले सो्धखोज गन्न जाँ्दा िपाईकँो मानछे छैन, थाहा भएन भनरी बेपत्ा पानने जसिो जघन् अपरा्ध गन्न कसले छयु ट 
त्द्ो ?  ् युधिको पतन आफनो तन्म हुनछ ।  घरमा सयुतिरहकेो सम्मा उठाएर लैजानयु, सामतूहक पजूापाठ ग्दा्नग्द,ै सामतूहक 
रुपमा काम गरररहकेो सथानबाट जवरजसिरी तगरफिार गररी लगेपतछ आजको तमतिसमम अवसथा नै अज्ञाि बनाउने जसिो 
रियु रिा अरू के हुन सकछ ?  ्सिो गमभरीर मानव अत्धकार तवरुधिको का ््नमा संलगन व्तति वा संसथाले सम्मा राज्लाई 
जानकाररी त्दई हामरीलाई सत्िथ् जानकाररी गराउने ्दात्तवबाट पतनछने का ््न आजको तमतिसमम पतन भरैहकेो छ । 
भयुकमप जानछ, पतहरो लड्छ, बाढरी आउँछ, बेपत्ा नागररकहरुको अवसथा साव्नजतनक गनने तवष् ओझलेमा पछ्न ।  पतहलो 
प्राथतमकिामा कतहले पनने हाम्ा तप्र्जनहरु ? कहाँ कयु न अवसथामा लयुकाई राखकेो हो वा मारेको के हो ?  खयुलसि रुपमा 
जानकाररी ्दऊे, रातषट्् अनिरा्नतषट्् रुपमा परीतडि प्रभातवि पररवारलाई रातषट्् सममान आतमसनियुतष्ट हुने गररी क्दर गर 
“लाश वा सास ्दउे” भनरी माग्दामाग्दा रोग, शोक, भोकले अतभभावकतव ग्ददै तशषिा, सवासथ्, रोजगार र सनिानतवतहन 
हुन बाध् बनाइएका आमा बयुवाहरुको सहारा बतन्दऊे र अपरा्ध गननेलाई काननूरी ्दा्रामा ल्ाई कारवाहरीको प्रतकृ्ामा 
ल्ाऊँ र अननिकालसमम ्दणडतहनिालाई प्रश्् त्दने वािावरणबाट न्ाँ पयुसिालाई जोगाऊँ । 

बेपत्ा पानने राज्ले त्हरी राज्मा छोराछोररीको नागररकिा बनाउन जा्दाँ बयुवाको नागररकिा ल्ाउ भनछ । श्रीमान ्को 
मतृ्कालरीन सवघोषणा गररी ल्ाउ, अतन मात् अशंवनडा गन्न तमलछ भनछ । ऋण तलएका रहछेन ् भने तजउँ्दो घरमा 
रहकेा तजउँ्दो श्रीमिरी वा नाबालक सनिानले तिनयु्न पछ्न । ्दवेानरी ्दात्तव तलनयु पनने िर समपतत् भने चलाउन नतमलने 
बेपत्ा व्तति ल्ाउनयु/आउनयु पनने नभए न्ात्क मतृ्युको घोषणा गन्न लगाउने कसको लातग सरकार । हामरी जसिा परीतडि 
बनाइएका पररवारलाई राज्ले हाम्ा तप्र्जनहरुको अवसथा अज्ञाि बनाएर रजाई गनने ? ्धै् ्निा चाँतह हामरीले गनयु्नपनने, 
सजा्मा छयु ट पतन हामरीले त्दनयुपनने, तनरनिरको अपरा्धबाट थप परीतडि हुनयुपनने ? राज् छ भने हामरीलाई अनयुभतूि हुने 
गररी कयु न पररवारको कसिो अवसथा छ, हाम्ा आवश्किाका बारेमा राज्का कयु नै समवतन्धि तनका्ले सो्धखोज गरेको 
छ ? हामरी जसिो अवसथा पतन बयुझन ि्ार छौ ँिर सत् जानकाररी त्दने सरकारले आटँ ि गनयु्न पछ्न होला तन ? तमति 
२०८१ साल भाद्र मतहनाको १३ गिे संशोत्धि काननू पास भ्ो । अब आ्ोगका प्दात्धकाररी तन्युतति होलान र 
एकल न ्दोकलको पतहचान पाउन नसकेका बेपत्ा पाररएकाका श्रीमिरीहरुले सामातजक सयुरषिा वापिको सहुतल्ि 
पाउलान ्समपतत् हसिानिरणमा सहजिा होला । का ््नतवत्धहरु बनाउँ्दा हाम्ो पतन अथ्नपणू सहभातगिा भ्ो भने पररवारले 
के चाहनछन,् कसररी समनव् गनने, जसिा तवष्मा छलफल होला भनरी बनेको काननूमा पररभाषामा समस्ा हु्ँदाहु्ँद ै
पतन तछटो जानकाररी पाउने हो भने, हामरीले नै प्रकृ्ा तढलो बनाउने तवष्मा मलजल गला्न भनरी आवश्किामा हामरी 
हािेमालो गररी आ्ोगसँग खबर्दाररी र सहका ््न ्दयुवै गन्न सकछौ भनरी सरकारलाई समिे आश्वसि पाररी आ्ोगका स्दस् 

परीडाको ऐठनको धहसाब कसले राखने ?
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बनने व्ततिहरुलाई आवे्दन त्दनमा समिे सह्ोग पयुर्ाइ्ो । तवडमबना ्दयुई मतहनाको सम्ावत्ध पाएको तसफाररस 
सतमतिले प्दात्धकाररीहरुको नाम तसफाररीस गन्न सकेन । राजनरीतिक ्दलको ्दाउपेचको कारण फेरर पतन प्रकृ्ालाई ियुहाउने 
का ््न राजनरीतिक ्दलका शरीष्नसथ नेिाहरुले संरिमणकालरीन न्ा् प्रकृ्ा नै बन्धक बनाएर सत्ा लयुछाचयुतँडम ैरमाउने र 
तवसििृ शातनि समझौिाको मलू मम्नलाई नै लत्ाउने का ््न तनरनिर गररी नै रहकेा छन ्।  हाम्ा मानछेहरुको अवसथा पत्ा 
लगाउन हाल गतठि तसफाररस सतमतिले  सषिम, तनषपषि र पार्दशटी प्रकृ्ाबाट आ्ोगका प्दात्धकाररीहरू छनोट गन्न 
माग ग्द्नछयु  । अबको खोजरी प्रकृ्ा अगातड बढाउँ्दा संतव्धानको ्धारा ४२ को उप्धारा (५) मा उतललतखि अत्धकारहरु 
अनयुसन्धानको का ््न सँगसँगै उति हक अत्धकारलाई पतन तलएर पररवारको बाँचन पाउने वािावरणको समिे सयुतनतश्ििा 
गरेर परीतडि पररवारको अथ्नपणू्न सहभातगिालाई समिे प्राथतमकिामा राखरे आवश्क समनव्बाट अगातड बढ्न सकेमा 
मात् सातचचकै नेपालरी मौतलकिा हुन सकछ, न तक अनिरातषट्् मलू् मान्िा सं्युति राषट्संघको स्दस् राषट्को नािाले 
पतन मानव अत्धकारका आ्धारभिू मलू् र मान्िालाई ध्ानमा राखरे गनयु्नपनने का ््न हो । हामरी हाम्ा आफनिको खोजरी 
अतभ्ानमा लाग्द ैग्दा्न राज्मा रहकेा शरीष्न नेितृवको बयुझाईमा भन्दा गमभरीर छौं भनने िर तछन म ैतबसनने प्रवतृत्ले ग्दा्न 
व्वहारि गमभरीर भएको पाइएन । अनिरा्नतषट््सिरको कयु नै का ््नरिममा ररपोतट्नङ गनयु्नपनने भए नेपालमा संरिमणकालरीन न्ा् 
प्रकृ्ा तनरनिर अगातड बतढरहकेो छ भनने र गरेको जसिो ्दखेाउने कसमतेटक समा्धानको तवष् ्दखेाउने िर आतम्ैदतेख 
भने शातनि प्रकृ्ाको अतनिम िथा महतवपणू्न का ््न गन्न भने रुट कज पत्ा लगाई पयुनः द्वनद्व न्दोहोररने सयुतनतश्ििाका लातग 
भयुइँिहबाट गन्न नखोजने प्रवतृत् आजसमम पतन तवद्यमान छ । त्दगो समा्धान र ्दणडतहनिाबाट राषट्लाई मयुति बनाउने हो 
भने िन, मन र ्धन सँगसँगै ्ोजनामा राख्द ैशततिशालरी अत्धकारसमपनन सषिम आ्ोग र आ्युति तन्युतति गनयु्न पछ्न । 
उति आ्ोगलाई काम गनने सविनित्ा पतन हुनयु प्द्नछ, न तक राजनरीतिक ्दाउपेचको टयुल (Tool) बनाउने प्रवतृि तवद्यमान 
छ । नेिालाई जेल हातलनछ जसिा कयु रा मात् गनने अतन प्रकृ्ा ्धयुतमल्ाउने वासितवक पररणाम वा सत् जानकाररी त्दन 
नसकने त्सिफ्न  कसैको चासो नहुनयु आजको िरीिो ््ा्नथिा ्तह हो । परीतडि प्रभातविहरुका अत्धकारको लातग तनरनिर 
अतभ्ानमा अतभ्निाको भतूमकामा छयु  भन्द ै ग्दा्न राज्ले संरिमणकालरीन न्ा्का प्रकृ्ामा आवश्किा अनयुसार 
सह्ोग, खबर्दाररी सँगसँगै सहका ््न गन्न ि्ार छौ ँभन्दा  समिे राज्ले वासिा नगनयु्न, पररवारलाई के हु्ँदछै, अब कति 
त्दनमा हाम्ा स्दस्हरुको खबर पाउँछौ भनने ठोस जानकाररी नहु्ँदा अन्ौलिा तसज्नना भएको छ । नाजवाफ हुनयुपनने 
पररतसथतिले ग्दा्न कतहकँिै हाम्ो पछातड आउने िेस्ो पयुसिाले ब्दलाको (ररभनेज) भावना तल्ो भने ्दशे किातिर जानछ 
होला ?  हकेका हुन जरुररी छ, सरकार र नेितृवहरुलाई गमभरीरिाका साथ तहजो अतभभावकको रुपमा राज्ले ्दात्तव 
बहन गन्न आफना अतभभावकहरुले आजनेका समपतत्को स्दयुप्ोग गन्न नपाउँ्दा िर ऋण भने तिन्न आउ ह ैभनरी ३५ त्दने 
१५ त्दने सचूना जाररी गरररह्ँदा त्ो पररवारले आफनो ्दतैनकी कसररी व्तिि गरररहकेो होला, पररवारको आ-आफनै 
आवश्किा अनयुसारको रोजगाररी र सहा्िाको अवसथा कसले र कतहले बयुझने ? सत् जानन पाउनयु पतहलो शि्न हो 
भने सत् थाहा पाउनको लातग पतन बाँचन पाउनयु, सवाथ् उपचार पाउनयु, सामतजक रुपमा आतमसममानको वािावरण 
बनाउनयु, राज्को ्दात्तव तभत् पछ्न । कतहकँिै राज्ले तन तबस्ननछ की भनरी बेलाबेलामा सममानरीि सवनेाचच अ्दालिबाट 
परमा्दशेको आ्दशे िथा तन्दनेशन भएका पतन छन,् त्सलाई आतमसाि गररी आफनो ्दात्तवबाट पतनछन तमल्दनै । राज् 
आ्ोगमा प्दात्धकाररी छानने प्रकृ्ा तसफाररस सतमतिको ्दयुई मतहने का ््नकाल समाति भएसँगै प्रकृ्ा ओझलेमा पानने का ््न 
सरकारले गन्न तमल्दनै । ितकाल अबरुधि प्रकृ्ा, काननूरी रुपमा रहकेो बा्धा अड् काउ फयु काउने र प्रकृ्ा अगातड बढाउन 
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प्द्नछ  र अब बनने समपणू्न प्रकृ्ामा परीतडि पररवारको िफ्न बाट उतचि िथा अथ्नपणू्न सहभातगिा र समनव्मा अगातड 
बढाइनयु प्द्नछ । पररवारको आतथ्नक, सामातजक, सांसकृतिक अत्धकारलाई पतन सगँसँगै अगातड बढाउनयु प्द्नछ, अतन मात् 
सरोकारवालाहरुको आवश्क महतवपणू्न भतूमकाले साँतचचकैको िातक्न क समा्धानको माग्नमा नेपालको संरिमणकालरीन 
न्ा् प्रकृ्ा तहड्न सकछ । 

हालै संशो्धन भई आएको ऐनमा केहरी अपयुग हु्ँदाहु्ँद ै पतन ्धरैे सकारातमक पाटाहरु रहकेा छन, छयु टेकालाई उजयुररी 
संकलन िथा पयुनरावे्दनको पाटो, तवतभनन इकाईहरुको व्वसथा र पररपरूण परीतडिहरुको अत्धकारको रुपमा सथातपि 
गरेको छ । अब परीतडि पररवारहरुको आतथ्नक, सामातजक र सांसकृतिक अत्धकारलाई सयुरतषिि ग्ददै पररपरूणको समग् 
आ-आफनो आतमसनियुतष्टका आ्धारमा प्र्दान गररनयु प्द्नछ ।  बेपत्ाको हकमा समपतत् हसिानिरणको प्रकृ्ाबारे ितकाल 
र प्राथतमकिामा राखरे का ््नतवत्धहरु ि्ार पानयु्न प्द्नछ । काननू मस्ौ्दाहरु प्रातवत्धक तवष् भए िापतन परीतडि पररवारको 
आवश्किा र परामश्नको आ्धारमा ि्ार गनयु्न प्द्नछ । राजेनद्र ढकाल तवरुधि नेपाल सरकार भएको मयुद्ा होस,् सयुमन 
अत्धकाररी समिे भएको मयुद्ामा होस ््ा भागरीराम चौ्धररी समिे भएको मयुद्ामा र तलला्धर भणडाररी भएको मयुद्ाहरुमा 
प्रतिपात्दि नतजर तसधिानिको आ्धारमा पररवारलाई सत्को अनवेषण सगँसँगै पररपरूण उपलव्ध गराउने तवष्मा बा्धा 
नपनने सतमति बनाएर मनोसाामातजक पराम्नश, सवासथ उपचार, रोजगाररीको व्वसथा राज्ले गनयु्नपनने, त्सको लातग छयु टै् 
काननू नभए िापतन गन्न सतकने समिे भनेको छ िर तवडमवना फैसलाको अषिरशः पररपालना समिे भएको छैन, राज्लाई 
अपहलेना लाग्दनै ?  सा्धारण नागररकलाई भने ऐन काननू माननयु पनने राज्लाई र सत्ातसनहरुलाई (नागररकलाई ऐन, 
नेितृवलाई चनै) भने जसिो प्रवतृत्ले ग्दा्न अ्दालिको आ्दशे, तन्दनेशनातमक आ्दशे र परमा्दशे लाग ूगन्न परेको छैन । 
अब पतन पतनछन पाई्दैन र प्रकृ्ा लमबाएर न्ा्को उपहास उडाउन पाउने छयु ट कसैलाई पतन छैन । मयुख् नेितृव, स्दन 
सयुचारु हु्ँदा अब पतहलो प्राथतमकिामा संरिमणकालरीन न्ा् प्रकृ्ाले पाउनयु प्द्नछ । ्ो सबै परीतडि पररवारहरुको 
साझा माग हो । सविनत्, सषिम र ्ोग् अत्धकारसमपनन पार्दशटी प्रकृ्ाबाट आ्ोगका प्दात्धकाररीहरुको छनौट गररी 
इमान्दाररीिाका साथ पणू्निा त्दनयु प्द्नछ ।  

परीडाको ऐठनको धहसाब कसले राखने ?
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