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The Need for Enhancement of Economic,
Social, and Cultural Rights in Nepal’s
Post-Conflict Recovery

Alina Raut 5

Abstract

Nepal’s post-conflict recovery presents an urgent need for the enhancement of Economic,
Social, and Cultural Rights (ESCR) to address the multifaceted challenges faced by conflict
affected populations. The prolonged arm conflict exacerbated existing inequalities, particu-
laly affecting marginalized communities, and left deep scars in terms of social, economic, and
cultural dislocation. This paper explores the significant complexities in strengthening ESCR,
examining how international law, particularly the UN Committee on Economic, Social, and
Cultural Rights (CESCR), can assist in navigating these challenges. An analysis of CESCR’s
evolving jurisprudence on armed conflict and its application in post-conflict settings reveals
how reporting procedures can be utilized more effectively to address the ongoing needs of
victims, ensuring their rights are safeguarded within the broader framework of recovery. The
paper emphasizes the importance of integrating ESCR with transitional justice mechanisms and
post-conflict recovery policies, advocating for stronger governance, the restoration of cultural
rights, and the promotion of gender equality. Nepal’s recovery will not be sustainable unless
these rights are meaningfully addressed, particularly by restoring access to critical services
like education, healthcare, and housing. By utilizing international law to complement national
efforts and focusing on inclusivity, this paper argues that Nepal can build a more equitable and
peaceful society. This integrated approach would also enhance social cohesion and empower
the population, facilitating a recovery that not only addresses the immediate consequences of

conflict but also addresses the structural inequalities that contributed to it.

1. Introduction

A non-international armed conflict took place in Nepal between February 1996 and November
2006, involving the Communist Party of Nepal (CPN-Maoist) and the Government of Nepal.

The CPN-M was a particular type of ‘political armed group’, one which used violence,

g Advocate, Teaching Assistant, Kathmandu School of Law.
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including detentions, as a ‘legitimacy-contestant.”’ The impact of the armed conflict is
widespread and leaves every aspect of life affected. The loss of lives and property is huge
and the impact created consistently intensified violence and spillover of terror had rendered
the lives of ordinary people extremely difficult. During the armed conflict, 17,000 people
were killed, with an average death toll of two dozen per day, while massive displacement,
particularly among the youth, was intense; the widespread terror was further fueled by mass

abductions, especially of school children, and the tragic deaths of students caught in crossfire.

The conflict is driven by deep political, social, and economic issues. The root causes stemmed
from historical inequalities, and the failure of the democratic system established in 1990 to
address the needs of all Nepali people. The CPN-M launched a ‘people’s war’ against the
government, seeking to overthrow the monarchy and establish a democratic republic. The

violence escalated, with both sides committing human rights violations.

In November 2006, a peace agreement was signed, this led to the reduction of violence and
the improvement of human rights, with Maoists opening up their areas to other political
parties. Many marginalized groups, including indigenous communities, lower castes,
and women, face significant challenges in accessing justice, particularly in rural regions.
Despite political difficulties, the peace process offered a valuable chance to overcome these
long-standing barriers to justice and address issues caused by the conflict, ensuring fair

justice for everyone.

The mass displacement had severe consequences for the displaced population, disrupting
their access to basic needs like food, shelter, and healthcare, and violating their economic,
social, and cultural rights. People in rural areas were especially affected as they were often
caught in the crossfire and left with limited opportunities for livelihood or security. The
conflict’s impact on ESC rights was profound, as many displaced individuals struggled to
access education, work, and healthcare. In 2006, with the peace agreement and the return of
political stability, some of these issues began to improve, but the long-lasting effects on the

rural population remained a significant challenge.

Nepal’s transitional justice process stands at a critical crossroad, with recent legal
amendments aiming to address the severe human rights violations committed during the

country’s decade-long arm conflict. While these reforms signal progress, the path to justice,

' Andrei Miroiu, POLITICAL THEORY OF ARMED GROUPS: SOCIAL ORDER AND ARMED GROUPS 7 (SPRINGER, 2020)
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reconciliation, and accountability remains complex and highly debated. Although the
international community has largely welcomed these developments, significant domestic
challenges persist, particularly in addressing the needs of victims and ensuring meaningful
reparations. Transitional justice must extend beyond civil and political rights to include
ESCR. The conflict was deeply rooted in socio-economic disparities, with marginalized
communities facing systemic exclusion from resources and opportunities. To achieve lasting
peace, transitional justice must move beyond truth commissions and legal accountability,
embracing broader social transformation, equitable distribution of resources, and sustained

economic justice.

2. Understanding Economic Social and Cultural Rights (ESCR)

Human rights are the fundamental rights that every individual is inherently entitled to,
simply by virtue of being human. These rights are considered universal and apply to all
people, regardless of citizenship, residency, ethnicity, gender, or any other status. They are
commonly recognized as inalienable and essential to human dignity. States are under the
obligation to respect, protect and fulfill human rights and to abide by certain international
human rights treaties in curbing rights violation irrespective of time and nature of the
occurrences.” Providing reparations to victims and preventing future abuse is a precondition
towards preserving and enhancing lasting and just peace. The word ‘just’ here means fairness
and making sure people’s rights are respected. It means the peace achieved should not only
be stable but also fair to everyone affected. A peace that deals with past wrongs, holds people

accountable, and gives help to victims can lead to true healing and long-lasting stability.

According to the generation theory of Human Rights, the first twenty articles of the
Universal Declaration of Human Rights (UDHR), which include rights such as free speech,
religious freedom, and protection from torture, the right to a fair trial, and the right to vote,
fall under civil and political rights. These were later incorporated into the ICCPR and are
known as first-generation rights. Articles 22 to 27 of the UDHR outline socio-economic
rights, including the right to work, fair wages, food, shelter, clothing, and education, which
are categorized as second-generation rights. Meanwhile, collective or solidarity rights, such as the
right to self-determination and the right to development, are classified as third-generation rights.
These third-generation rights are broader and more abstract, encompassing group and collective

> U.N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, INTERNATIONAL HUMAN RIGHTS LAW, available at

http://www.ohchr.org/en/professionalinterest/Pages/InternationalLaw.aspx (Accessed on Feb. 12, 2025)
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rights related to self-determination, development, environmental protection, and access to natural

resources.

The UDHR includes the ESCR rights as’

1. the right to work, to just and fair conditions of employment, and to protection against un-

employment
2. the right to form and join trade unions

3. the right to a standard of living adequate for health and well-being, including food, cloth-
ing, housing, medical care and social services, as well as security in the event of loss of
livelihood, whether because of unemployment, sickness, disability, old age or any other

reason

4. the right to education, which shall be free and compulsory in its ‘elementary and funda-

mental’ stages.

Economic, Social and Cultural rights are basically the freedoms, privileges and entitlements
that individuals and societies require to live a life of dignity. They are one of the two pillars
of the United Nation human rights framework. It implies that a state has legal obligations to

respect, protect and fulfill their ESC rights.

e To Respect: The State should refrain from interfering with the enjoyment of the right in any
way.

e To Protect: The responsibility is to ensure that others do not interfere in the exercise of one’s
rights through effective regulation and treatment. Under this, the State should stop any third
party trying to violate the human rights of the citizens.

e To Fulfill: The State itself has an obligation to promote rights, facilitate access to rights and
provide necessary services if individuals and groups are unable to exercise their rights by
their own means for reasons not under their control. To guarantee human rights, the state
must take all positive initiatives, including the formulation and implementation of laws and

policies.

? Universal Declaration of Human Rights (1948), Art. 25
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3. Complexities in Enhancing ESCR

The widespread violation of human rights in Nepal is deeply connected to the country’s
socio-political structure, which was historically exclusionary. Many individuals and groups
are denied a stake in political, social, and economic affairs. Politics centered on power hubs
resists the idea of inclusive democracy. The socio-economic marginalization of a significant
portion of the population is a pressing issue that requires urgent attention. Unfortunately,
ESCR are largely neglected. Contrary to the principle of the indivisibility of human rights,
civil and political rights have been prioritized in the constitution without ESCR. However,
it is a well-established fact that civil and political rights cannot be effectively enforced
without ensuring economic and social rights, and vice-versa. The Constitution of Nepal has
made notable provisions regarding ESCR and, in fact, has made more extensive provisions

regarding ESCR compared to past Constitutions.

In the language of the Limburg Principles on the Implementation of the International

Covenant on Economic, Social and Cultural Rights:

The obligation “to achieve progressively the full realization of the rights” requires States
parties to move as expeditiously as possible towards the realization of the rights. Under no
circumstances shall this be interpreted as implying for States the right to defer indefinitely
efforts to ensure full realization. On the contrary, all States parties have the obligation to

begin immediately to take steps to fulfill their obligations under the Covenant.*

In the International Covenant on Economic, Social and Cultural Rights, progressive
realization applies generally, in article 2(1), and to education in particular, in articles 13 and
14. In the Convention on the Rights of the Child there are references to progressive realization
only in relation to education, in articles 24(4) and 28(1). The UDHR speaks of the need for
progressive measures to secure the realization of human rights. There are few circumstances
in which any human right can be fully realized instantaneously. It takes work and resources.
All human rights must be fully realized as rapidly as possible, taking into account local

resources and circumstances. The idea of progressive realization acknowledges that the pace

* The Limburg Principles on the Implementation of the ICESCR, Part 1 (A) (21)
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of realization of some rights may be constrained by the availability of resources. This is

relevant for all categories of rights, and not just economic rights.

The benefits of clearly using the framework of the ICESCR to address socio-economic and
cultural human rights issues caused by armed conflicts are significant. The State reporting
process before the Committee on Economic, Social and Cultural Rights (CESCR) is the
main way to monitor how well countries implement these rights. The Committee can help
explain how ESCR relate to post-conflict situations and ask governments to provide details
on how they are addressing these issues. This includes transitional justice mechanisms,
which are steps taken to deal with past human rights violations. By doing so, the Committee
can help ensure that past injustices are properly addressed while also focusing on the current
protection of ESCR. These recommendations can also serve as benchmarks to evaluate
government policies after a conflict. Since the CESCR is a permanent body, it can follow
up on whether governments have acted on its recommendations when they submit future

reports.

Governments have a duty to gradually ensure the realization of ESCR and to address past
violations, which becomes especially important when societies are rebuilding after conflict.
In countries like Nepal, post-conflict governments have sometimes made the protection
of ESCR a clear political priority. When reviewing reports from conflict-affected states,
the Committee can often expect that its suggestions will be taken seriously. However,
despite these opportunities, challenges remain. While improving how the CESCR addresses
conflict-related ESCR issues is important, it does not guarantee that these rights will be

effectively protected on the ground.

4. Integration of ESCR in Post- Conflict Recovery

In the context of rebuilding after conflict, it’s crucial to uphold the ESCR guaranteed by the
International Covenant on ESCR. These rights encompass essential aspects of life, including

the right to employment,” fair working conditions,’ the freedom to join trade unions,’ social

* International Covenant on Economic, Social and Cultural Rights (1966), Art. 42
% 1d, Art. 43
T 1d, Art. 44
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security,” family support and assistance,’ an adequate living standard,'’ the highest attainable
standard of physical and mental health,'" access to education,'> and participation in cultural
life and scientific advancements.”” ESCR are crucial for post-conflict recovery. Protecting
and promoting them immediately ensures people can participate in decision-making and
fosters future stability. It is also important to note that ESCR are considered programmatic,
to be realized gradually." To make ESCR a reality, we need a good government that can
make these rights official and set up ways to protect them. But sometimes, in places that
have just come out of a conflict, the government often isn’t working well. This makes it hard

to put ESCR into practice right away.

Transitional Justice should help societies move from repression to openness and equality
by addressing past abuses and discrimination. This means dealing with the root causes of
conflict, including human rights violations that existed even before the conflict. To truly
achieve justice for victims, ESCR must be a key part of Transitional Justice efforts. With the
well-established notion of indivisibility of CPR and ESCR, full enjoyment of human life is
determined by the adequate social conditions for meeting necessary basic needs."” Logically,
there are basic minimums everyone should have, and this is true for rights too. All societies,
especially those transitioning after conflict, need to be part of deciding what those basic

minimums are.

There’s no good reason why ESCR shouldn’t be a part of transitional justice. Just because
someone is poor or lacks resources doesn’t mean they shouldn’t have access to justice. While
ESCR are sometimes seen as something to be achieved over time, they can be implemented

quickly if there’s the political will to provide the necessary resources. The ideas of

¥ International Covenant on Economic, Social and Cultural Rights (1966), Art. 45

’ Id, Art. 46

" 1d, Art.47

"' 1d, Art. 48

" 1d, Art 49

" 1d, Art 50

“EW Vierdag, The Legal Nature of the Rights Granted by the International Covenant on ESCR, Vol. 9, NETHERLANDS YEAR

BOOK OF INTERNATIONAL LAW 103 (1978)

"% Jeelandic Human Rights Centre, The Right to Adequate Standard of Living, available at https://www.humanrights.is/en/hu-

man-rights-education-project/human-rights-concepts-ideas-and-fora/substantive-human-rights/the-right-to-an-adequate-standard-

of-living, (Accessed on Feb. 08, 2025)
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indivisibility, universality, and interdependence of rights need more focus in discussions

about Transitional Justice, but making these rights enforceable isn’t impossible.

Progress in fulfilling ESCR is expected to happen gradually. However, two important things
must be remembered: First, there’s a basic minimum level of each right that must be met
immediately'®, and secondly, the government has a duty to take steps, using all available
resources, to progressively achieve the full realization of these rights, including by passing
necessary legislation.'” Therefore, “progressively” shouldn’t be used as an excuse for doing
nothing or taking actions that make the government’s obligations meaningless. Instead, it
acknowledges the need for flexibility, given the real-world challenges any country faces.
The raison d’étre of the Covenant remains to establish clear obligations for states parties in

respect of the full realization of the rights in question.'®

The CESCR advised Nepal to give greater importance to mental health care for individuals
affected by the conflict."”” Similar to the Committee’s recommendations on the provision of
mental health care to strengthen implementation of the right to health in countries affected
by an ongoing or past conflict, the Committee sometimes, but not consistently, made links
between the right to education and efforts to overcome the legacy of armed conflict or
widespread violence. To Nepal, the CESCR stressed ‘the value of education as a tool for
national reconciliation’ to emphasize its recommendation on equal access to free primary

education.”

S. International Legal Framework

The Universal Declaration of Human Rights (1948) and the International Covenant on
Economic, Social and Cultural Rights (1966) both protect ESCR. Article 2(1) of the ICESCR
commits each country to take steps, using its available resources, to progressively achieve
full realization of these rights. ‘Progressive realization’ acknowledges that less developed

countries can’t be expected to provide the same level of benefits as wealthier nations right

'® International Covenant on Economic, Social and Cultural Rights (1966), Art.2(1)

7 14
"8 Richard Bennet, former Representative of the UN HIGH COMM’R FOR HUMAN RIGHTS IN NEPAL, Synopsis of the Speech

(Interaction Program on Community and Economic, Social and Cultural Rights, organized by NGO Federation of Nepal, Kathman-
du, 17 June 2009).

1 CESCR, ‘Concluding Observations, Nepal’ (2008) UN Doc E/CN.12/Npl/CO/2, paras 25, 45.

20 1d, para 47
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away. However, the CESCR, which monitors the ICESCR’s implementation, has made it
clear that all countries have an immediate obligation to provide a minimum essential level of

ESCR and to take deliberate, concrete, and targeted steps toward fully realizing these rights.”'

Because human rights are universally accepted as indivisible, interdependent, and interrelated,
it’s wrong to prioritize some over others. It’s a completely incorrect approach to treat certain
human rights as optional, less important, expendable, non-obligatory, or even as not real. The
growing consensus within the UN is that all human rights should be seen as complementary
and mutually reinforcing. General comment from the CESCR explains how to interpret the
principle that men and women have equal rights to enjoy all economic, social, and cultural
rights. When putting Article 2 of the ICESCR into action, countries should be aware that laws,
policies, and practices can fail to address, or even worsen, existing inequalities between men
and women.” This is especially true if they ignore existing economic, social, and cultural

inequalities, particularly those affecting women and traditionally marginalized groups.

a. Justiciability of ESCR

The concept of justiciability revolves around whether disputes related to a particular type of
law can be resolved in a court of law. Some argue that certain laws, by their nature, are not
suited for judicial proceedings, while others believe that a law that cannot be enforced in court
is not truly a law. Justiciability is about ensuring accountability through legal proceedings.
It is closely connected to the ‘violations approach’ in human rights work, which focuses on
identifying violations, determining who responsible, gathering evidence is, and ensuring that the
violator faces justice through a legal process. The “violations approach’ emphasizes accountability
by holding violators accountable in courts or tribunals, aiming to deter future violations and

promote respect for human rights and the rule of law. War crimes tribunals follow this approach.

Under the ICESCR, states are only required to show that they are making genuine efforts
to fulfill these rights over time, based on their available resources. When courts and other
authorities have reviewed claims related to economic, social, and cultural rights, they have
generally respected governments’ decisions on how to allocate resources. They only step in to
ensure that governments take fair and reasonable actions, without discrimination, and within

their means, to respect, protect, and fulfill these rights. It is often underestimated that social

?! International Covenant on Economic, Social and Cultural Rights, Art. 16, Dec. 16, 1966, 993 U.N.T.S. 3.
2GR 25, Gender-Related Dimensions of Racial Discrimination, 56th Sess. (2000),
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and economic discrimination and structural violence can be ‘powder kegs’ that, if left
unaddressed, threaten to sabotage peace building processes. Zimbabwe is ample evidence
to demonstrate how deliberately marginalizing economic and social imperatives in the

transition from repression results in a dangerous path.”

In the context of Transitional Justice and ESCR, some states are reluctant to allow human
rights cases to be adjudicated at the international level, fearing that such mechanisms could
be used to undermine national sovereignty. During the drafting of the Universal Declaration
of Human Rights in 1947, it became evident that the main challenge to its unanimous
approval was not its content, but concerns that it could legitimize external interference in
a country’s internal affairs.”* This same concern explains the United States’ opposition
to the International Court of Justice’s compulsory jurisdiction and its later resistance
to the establishment of the International Criminal Court in the late 1990s. This sover-
eignty-based argument differs from the claim that certain laws, particularly ESCR, are

inherently difficult to enforce through judicial mechanisms.

Within the framework of Transitional Justice, the violations-based approach tends
to focus on individual acts of wrongdoing, emphasizing accountability for specific
events rather than addressing systemic injustices. This perspective makes it difficult to
recognize chronic structural issues such as prolonged discrimination, poverty, or lack of
access to basic needs as human rights violations. As a result, post- conflict mechanisms
often prioritize civil and political rights over ESCR, reinforcing a focus on direct violence
rather than structural violence. While it is essential to continuously strengthen institutional
mechanisms for accountability through adjudication, it is important not to see judicial
processes as the only means of ensuring accountability. Within the United Nations,
human rights treaty bodies do not have adjudicatory powers. Instead, they employ a
method known as ‘constructive dialogue,” a more flexible approach aimed at guiding
non-compliant states toward compliance rather than imposing direct legal consequences.

Some critics may view this as a default strategy resulting from the treaty bodies limited

 Ismael Muvingi, Sitting on Powder Kegs Socioeconomic Rights in the Transitional Societies, Vol. 3, THE INTERNATIONAL
JOURNAL OF TRANSITIONAL JUSTICE 163-182 (2009) available at https://doi.org/10.1093/ijtj/ijp010 (Accessed on Feb. 17,
2025).

# Mary Ann Glendon, A WORLD MADE NEW ELEANOR ROOSEVELT AND THE UNIVERSAL DECLARATION OF HU-
MAN RIGHTS 96 (Random House Trade Paperbacks, 2001)
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political power. However, constructive dialogue can also be understood as a pragmatic and
effective response to the widespread resistance against global governance mechanisms.
This approach respects national sovereignty, aligning with the expectations of UN
member states while still promoting accountability in the context of Transitional Justice
and ESCR.

b. Efforts Integrate ESCR in Transitional Justice

ii.

iii.

In properly functioning rights systems, rights holders must know their rights. And
knowing their rights, the rights holders also must have and know about realistic
possibilities for seeking remedies if they feel their rights have not been realized. The
CESCR has not yet developed a consistent approach to addressing ESCR issues related
to armed conflict, though there are signs of progress. It has expressed serious concern
about the impact of prolonged internal conflicts on civilians and criticized the lack of

detailed reports from affected states.

Closer Scrutiny

The Committee had urged governments to take immediate action and provide updates on
their efforts to protect ESCR, especially for vulnerable groups like displaced children, women,
and girls. It had also emphasized the need to integrate ESCR into national strategies
tackling social inequalities, which had often fueled conflicts. The Committee’s willingness
to confront these sensitive topics had shown its commitment to holding states accountable

for their obligations under the Covenant, even in difficult circumstances.”

Addressing Impunity

The Committee has recently started emphasizing the connection between impunity and the
realization of ESCR. While it has always called for judicial remedies for ESCR violations,
it has rarely recommended investigating, prosecuting, and punishing perpetrators. The
Committee’s growing focus on this issue suggests that it sees justice and accountability as
essential for protecting ESCR, and there is no legal reason why it should not expand this

approach further.

References to Transitional Justice

The CESCR has begun showing interest in transitional justice mechanisms, first mention-

» CESCR, Concluding Observations, Colombia (2010) UN Doc E./C.12/Col/CO/S, para 7
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iv.

ing them in Morocco’s 2006 report and later in Kenya and Colombia. However, it has not
yet analyzed these mechanisms in depth to assess their role in achieving ESCR. The Com-
mittee’s focus on conflict-related ESCR issues is increasing, reflecting a broader trend
in international law that integrates human rights law and international humanitarian law.
Over time, the distinction between ESCR and civil-political rights has faded, with many
countries recognizing ESCR as equally important. While gaps remain in the Committee’s
approach, its recommendations can be strengthened if provided with better information

from stakeholders. However, it is still uncertain if this shift will be sustained over time.
ESCR in the CPA

The Comprehensive Peace Agreement (CPA) includes provisions for inclusive, democratic,
and progressive restructuring of the state to replace the centralized and unitary system. It
aims to address discrimination based on class, caste, language, gender, culture, religion,
and region, particularly concerning women, Dalits, indigenous groups, and minorities.
The CPA commits to gradual economic and social transformation, including the abolition
of feudalism, scientific land reforms, and policies ensuring education, health, housing,
employment, and food security for all citizens.” It also emphasizes economic protection
for socially and economically disadvantaged groups, such as landless squatters, bonded
laborers, and pastoral farmers, making it a key framework for transitional justice in

1'27

Nepal.”” CPA ensures that both parties commit to protecting ESCR and preventing future
violations.” It also promises impartial investigations and legal action against those
obstructing these rights. CPA on ESCR emphasizes the commitment of both sides to
respect and protect individuals’ right to livelihood through freely chosen employment.”
It also binds them to ensure food security, health, and education for all. These provisions

reinforce the CPA’s role in promoting human rights and transitional justice in Nepal.

6. Conclusion

Efforts are being made to address ECSR more effectively in post conflict recovery. It’s
important for Transitional Justice to take on issues that traditional justice systems often

avoid, especially in developing or underdeveloped countries, where these rights are often

?® THE INTERIM CONST. NEP., (2007), Art. 33
7 1d, Art. 12-32

2 Comprehensive Pease Accord, Art. 7(1)
¥ Id, Art. 7(5)



The Need for Enhancement of Economic, Social, and Cultural Rights in Nepal’s Post-Confflict...

overlooked. ESCR need to be protected by constitutions, supported by laws, managed by
government agencies, safeguarded by institutions, and enforced by courts. A full approach
to transitional justice should not only focus on the human rights violations that happened
during conflicts but also on the wrongs that caused or contributed to the conflict in the first

place, so these issues don’t continue in the future.

In conclusion, while the ICESCR offers a useful legal framework to address ESCR issues
in post-conflict situations, its full potential has not yet been realized. The challenges of
displacement, access to healthcare, education, and discrimination exacerbated by conflict
require strategic attention. The use of UN body observations can significantly influence
both international and domestic efforts to improve ESCR protection. It is crucial for
stakeholders to explore transitional justice mechanisms, such as truth commissions and
reparations programs, to assess how they can strengthen ESCR protection. Civil society
and other stakeholders can play a key role by providing specific, timely information on how
conflict-related challenges impact ESCR. Additionally, building capacity around transitional
justice mechanisms will improve coordination and maximize the effectiveness of efforts to

protect and realize ESCR in post-conflict contexts.

Dol
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Addressing Forced Disappearance through Transitional
Mechanisms: The Colombian System for Truth, Justice,
Reparations and Non-Recurrence

Caterina Heyck Puyana 5 Felipe Carranza Roa 5

Abstract

This article explores Colombia’s comprehensive transitional justice approach to addressing
forced disappearance in the aftermath of decades-long internal armed conflict. Anchored in the
2016 Final Peace Agreement between the Colombian government and the FARC-EP, the system
integrates judicial and extrajudicial mechanisms aimed at upholding victims’ rights and ensur-
ing truth, justice, reparation, and non-recurrence. The phenomenon of forced disappearance is
analyzed in terms of its scale, dynamics, and the actors involved. Special focus is placed on the
operations of three key institutions: The Truth, Coexistence and Non-Recurrence Commission; the
Special Jurisdiction for Peace (SJP); and the Unit for the Search for Persons Deemed as Missing
(USPM). This article presents how the victims of forced disappearance are being responded
to under the provisions of the AFP, based on the work carried out by the different competent
entities. The article highlights their complementary roles and coordinated efforts, including
precautionary measures and victim participation, to search for missing persons and provide
dignified responses. A paradigmatic case the La Escombrera search is presented to illustrate
institutional success in recovering remains after years of advocacy. The authors conclude by
emphasizing the need for a victim-centered, context-sensitive, and cooperative approach to
transitional justice, particularly in dealing with the profound consequences of forced disap-

pearance.

V4 Justice, Review Chamber from the Special Jurisdiction for Peace.

2 Law Clerk, Review Chamber from the Special Jurisdiction for Peace.
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1. Introduction

After an armed conflict that began around the middle of the 20th century and involved
the participation of several actors, Colombia has embarked on different efforts to apply
transitional justice mechanisms that allow it to find a peaceful solution. The most recent
of these, currently underway, is the Final Agreement to end the Armed Conflict and Build
a Stable and Lasting Peace (FPA), signed in 2016 between the Colombian State and the
guerrilla organization known as FARC-EP (Revolutionary Armed Force of Colombia -

Army of the People).

This Agreement provides for the interaction of a combination of judicial and extrajudicial
mechanisms, having as its ultimate goal the satisfaction of the rights of the victims who have
suffered the rigors of war and have been affected as a result of the crimes committed in the

framework of the armed conflict.

One of the most repeated dynamics of violence in the country, carried out by almost all the
actors involved, has been forced disappearance. This has been understood as a multifaceted
conduct whose investigation, prosecution, and reparation entail particularities that are
extremely difficult to overcome. According to the National Center of Historical Memory,
forced disappearance ‘constitutes a multiple and continuous violation of several rights, and
its impact does not only concern those who experience it directly’.' In addition, ‘it violates
the right to life, human dignity, liberty, autonomy, and personal security, the right not to be
arbitrarily detained, due process, the right to recognition of legal personality before the law,
and the right to humane treatment in detention. It is also consolidated as a form of cruel,
inhuman, or degrading treatment, both for the direct victim and for his relatives, since ‘the
anguish and suffering caused to the relatives by the disappearance of their loved one and
by the continuous uncertainty as to his fate and whereabouts, constitute a form of torture or

cruel and inhuman treatment’.

This article presents how the victims of forced disappearance are being responded to under

the provisions of the AFP, based on the work carried out by the different competent entities.

To this end, the dimension of forced disappearance and its impact on the Colombian armed

conflict will be presented first. Subsequently, the creation of the Comprehensive Peace

! National Center for Historical Memory, Until We Find Them (Hasta Encontrarlos) 53 (2016)

2

1d.
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System will be briefly described, with emphasis on the entities whose objective is to respond
to the victims of forced disappearance. Finally, how these entities interact will be explained,

and some examples of their articulation will be presented.

2. Forced Disappearance in Colombia: Scale and Dynamics

The use of forced disappearance had several motivations, as it served different objectives.
On the one hand, it was a way to conceal the commission of the crime and thus avoid
investigation and prosecution. It was also used as a tool to control the population since the
uncertainty generated by not knowing the whereabouts of their loved ones, and the fear
of becoming the next victim, led citizens to obey the rules imposed by the armed groups
in those places where they were present. In addition, forced disappearance was generally
accompanied by physical and psychological torture, homicide, or dismemberment, in a
display of cruelty that diminished the population’s capacity for resistance and strengthened
control of the territories. Some investigations have even concluded that, on occasions, forced
disappearance served as a tool to teach other new combatants how to exercise violence

against individuals and populations.’

This, coupled with the rugged geography in those places with the most significant presence
of armed actors and the lack of state presence in those populations, meant that criminal
structures had considerable freedom to disappear people with high levels of impunity.
In fact, according to the report presented by the Truth, Coexistence and Non-Recurrence
Commission (TCNRC), the occurrence of forced disappearances reached the following

levels:

a. Forced Disappearance Figures
According to the final report of the TCNRC, one of the mechanisms created in the FPA which
will be discussed in more detail below, the records show a total of 121,768 missing persons
between 1985 and 2016" (the period documented by the Commission). This figure was consol-

idated thanks to a methodological project in which the SJP, the Commission, and the Human

3 National Center for Historical Memory, Corporal Texts of Cruelty: Historical Memory and Forensic Anthropology (Textos
Corporales de La Crueldad: Memoria Histérica y Antropologia Forense) (2014)
4 Truth, Coexistence and Non-Recurrence Commission, Even War Has Limits: Violations of IHL and Violations of Human Rights:

Statistical Annex 30 (2022), (Hasta La Guerra Tiene Limites: Infracciones al DIH y Violaciones a Derechos Humanos: Anexo
Estadistico) 30 (2022), available at https://www.comisiondelaverdad.co/anexo-estadistico-hasta-la-guerra-tiene-limites-infracci-

ones-al-dih-y-violaciones-derechos-humanos (Accessed on Mar. 12, 2025)
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Rights Data Analysis Group (HRDAG) participated. As it is described by the project itself, it
was based on the analysis, cross-checking, and purging of ‘112 databases provided by 44 State
institutions, victims’ organizations, and civil society organizations’ to unify existing records

and present data with high reliability.

In any case, as mentioned by the Commission itself, this type of data is inconclusive re-
garding forced disappearances, given that there is considerable underreporting due to the
difficulties in denouncing and accessing justice. For this reason, the TCNRC stated that

‘more precisely, the range of estimation is between 204,395 and 225,410°.°

According to the conclusions of the Commission’s final report, cases of disappearance aug-
mented at three moments in time. The first was between 1985 and 1990, a period during which
there was a 53.8% rise in the number of cases. The second occurred in 2002, ‘related to the
increased deployment of violence by the United Self-Defense Forces of Colombia’’, a name
given to the various paramilitary groups that operated in different regions of the country. Fi-
nally, the third of these corresponds to 2007, which according to the TCNRC ‘coincides with
the reports of forced disappearances that were made in cases of false positives [criminal pattern
deployed by the security forces, consisting of the murder of civilians followed by a complex
staging and a military and legal cover-up, to give the appearance that they were casualties in

combat or during military operations] and with the beginning of the paramilitary rearmament’ *

b. Distribution of Cases of Forced Disappearance by Type of Perpetrator

The Commission’s findings also show the essential differences that exist when it comes to
analyzing which armed actors committed the most acts of forced disappearance as part of their
criminal activities. The following is the distribution of cases according to the perpetrator, in-
cluding not only the information derived from the consolidated data (in yellow), but also the
estimate made in the framework of the methodological project already mentioned (in green),

given that there is also a significant underreporting in terms of the identification of the perpe

° Human Rights Data Analysis Group, Frequently Asked Questions About the JEP-CEV-HRDAG Project of Integration of
Data and Statistical Estimation (Preguntas Frecuentes Sobre El Proyecto JEP-CEV-HRDAG de Integracion de Datos y
Estimacion Estadistica), available at https://hrdag.org/colombia-fag/ (Accessed on Feb. 3, 2025)

6 Truth, Coexistence and Non-Recurrence Commission, supra note 4.
"Id. at 31.
8 1d. at 32.
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trators of the disappearances:’
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The fundamental disparity between the number of disappearances attributed to the different
groups lies in the purpose for which each committed this type of crime. The paramilitary
groups made disappearance one of their primary modes of operation since they used it to
terrorize people and subdue the populations in which they were present. On the other hand, in the
case of the guerrillas, disappearance tended to be more a consequence of kidnappings in which the
abducted person never returned to their family, or it happened after the recruitment of minors
who were never heard from again after joining the guerrilla ranks. As for the security forces,
the use of forced disappearance is closely linked to what is called ‘false positives’, in which
civilians who were killed and presented as combat casualties ended up buried in official ceme-

teries as unidentified persons.

3. The Creation of the Comprehensive System for Truth, Justice, Reparations and

Non-Recurrence

One of the main challenges in agreeing to benevolent judicial treatment for former combatants

was how to satisfy the rights of the victims and impose sanctions proportional to the harm

? Graphic taken from Truth, Coexistence and Non-Recurrence Commission, Even War Has Limits Violations of Human Rights,
Violations of International Humanitarian Law and Collective Responsibilities (Hasta La Guerra Tiene Limites Violaciones de Los

Derechos Humanos, Infracciones al Derecho Internacional Humanitario y Responsabilidades Colectivas) 190 (2022)
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caused, while at the same time providing former combatants with a way out that guaranteed
their legal security and recognized their status as political criminals, without imposing prison

sentences and thus providing an incentive for them to lay down their arms definitively.

This was a difficult balance to achieve, which had a particular impact on Colombia’s
compliance with its international obligations to investigate, prosecute, and punish the most

serious crimes committed in the context of the internal armed conflict.

For example, specifically about the commitments made by the State in the fight against
enforced disappearance, it is important to mention the International Convention for the
Protection of All Persons from Enforced Disappearance, signed by Colombia in 2007 and
ratified in 2012. Articles 3 and 7 of these international instruments establish the obligation
of the States party to ‘take appropriate measures to investigate acts defined’'’ as enforced
disappearance, as well as ‘make the offense of enforced disappearance punishable by

appropriate penalties which take into account its extreme seriousness’."

In a similar sense, the statute of the International Criminal Court, whose competence to hear
crimes committed in Colombia has been effective since October 31, 2007, classifies as a
crime against humanity the ‘Enforced disappearance of persons’,'* understood as ‘the arrest,
detention or abduction of persons by, or with the authorization, support or acquiescence of,
a State or a political organization, followed by a refusal to acknowledge that deprivation
of freedom or to give information on the fate or whereabouts of those persons, with the

intention of removing them from the protection of the law for a prolonged period of time’."

These international obligations represented a considerable limit on the need to impose lesser
or less drastic sanctions than those customary in the ordinary justice system, which had

to be compensated for with a strong emphasis on satisfying the rights of the victims and

1% General Assembly of the United Nations, International Convention for the Protection of All Persons from Enforced Disappear-
ance, Art. 3 (2006), available at https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protec-
tion-all-persons-enforced (Accessed on Mar. 13, 2025)

"' 1d. at Art. 7.

12 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court,
Rome Statute of the International Criminal Court, Art. 7.1(i) (1998), available at https://www.icc-cpi.int/sites/default/
files/2024-05/Rome-Statute-eng.pdf (Accessed on Mar. 13, 2025)

B Id. at Art. 7.2(i).
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with the perpetrators making other kinds of commitments that in some way represented a

contribution correlative to the reduction of the sanction they were seeking.

To this end, point 5 of the negotiation agenda stipulated that the issue of victims would
be addressed, stating that ‘compensating the victims is at the core of the National Gov-
ernment-FARC-EP agreement’,'* which would entail addressing both victims’ rights and

truth-building issues.

As aresult, point 5 of the negotiation was included in the AFP, entitled ‘Agreement regarding
the Victims of the Conflict: Comprehensive System for Truth, Justice, Reparations and
Non-Recurrence, including the Special Jurisdiction for Peace; and Commitment on Human
Rights’,"> whose objective is to draft ‘a content that will satisfy the claims of those who have

been affected by the long conflict’.'

Around that point, there were already several debates, related to the possibility that a more
favorable criminal treatment could satisfy not only the demands of the victims but also the

requirements of the aforementioned Courts and international instruments.

One of the voices that had been heard in this regard was that of the Office of the Prosecutor
of the International Criminal Court, who, in her interim report on the situation in Colombia
in November 2012, spoke about the legal framework that would later serve as legal support

for the FPA, in the following terms:

‘Moreover, bearing in mind the preamble of the Statute, the Office considers that efforts
to address large-scale criminality, however challenging, are more likely to contribute to

preventing future crimes if as much truth about such crimes as possible is uncovered.

The Office will consider the issue of sentences, including both reduced and suspended
sentences, in relation to the facts and circumstances of each case. In particular, the Of-
fice will assess whether, in the implementation of such provisions, reasonable efforts

have been made to establish the truth about serious crimes committed by each accused

14

15

16

Delegations from National Government and FARC-EP, General Agreement for the Termination of the Conflict and the Building of
a Stable and Lasting Peace, 3 (2012) (Acuerdo General Para La Terminacion Del Conflicto y La Construccion de Una Paz Estable
y Duradera, 3 (2012)), available at https://bapp.com.co/archivos/1.03.0058.pdf (Accessed on Feb. 4, 2025)

Delegations to the peace process, Final Agreement to End the Armed Conflict and Build a Stable and Lasting Peace, 132 (2016),
available at https://bapp.com.co/wp-content/uploads/2023/08/1.03.4453.pdf (Accessed on Feb. 4, 2025)

1d.
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person, whether appropriate criminal responsibility for such crimes has been established,
and whether the sentence could be said, in the circumstances, to be consistent with an intent

to bring the person concerned to justice’."”

This approach focused on the dismantling of the guerrilla organization and the obtaining of
extraordinary contributions in terms of truth and reparation being a sufficient gain to justify
a certain degree of renunciation of the investigation, prosecution, and punishment of the
perpetrators, was also assessed by the Colombian Constitutional Court when determining

whether the design created in the FPA was respectful of the Constitution.

In this regard, the High Court considered that the Constitutional modification that
materialized the legal path for the FPA was in accordance with the constitutional provisions,

in the following terms:

‘The Chamber concluded that Legislative Act 01 of 2017 does not replace the structural
principles of the higher order, taking into account the following considerations: (i) first,
because the restrictions on the victims’ right to justice are counterbalanced by a gain in terms
of recognition of the truth and reparation, through the system of conditions; (ii) second,
because with regard to the most serious forms of crime, Legislative Act 01 of 2017 preserves
the State’s duty to impose an effective sanction; (iii) third, because although the general
duty of material reparation lies with the State and not with the perpetrators, and furthermore,
the amount of compensation is subject to the availability of resources, this general model
is consistent with the nature of reparation programs in scenarios of massive and systematic
violation of rights, in which the traditional paradigm can not only become materially
unviable, but also produces inequities and distortions in the distribution of resources among

victims, and between them and other social sectors’."®

To fulfill this goals, three main entities were created. On the one hand, the Truth, Coexistence
and Non-Recurrence Commission, whose primary function was to ‘Contribute to the
clarification of what happened, in accordance with the elements of the Mandate, and offer

a broad explanation of the complexity of the conflict, in such a way as to promote a shared

"7 Office of the Prosecutor of the International Criminal Court, Situation in Colombia Interim Report, 64 (2012), available at https://
www.icc-cpi.int/sites/default/files/NR/rdonlyres/3D3055BD-16E2-4C83-BA85-35BCFD2A7922/285102/OTPCOLOMBIAPub-
licInterimReportNovember2012.pdf (Accessed on Mar. 13, 2025)

'8 Colombian Constitutional Court, C-674/17 (2007), available at https://www.corteconstitucional.gov.co/relatoria/2017/c-674-17

htm (Accessed on Mar. 13, 2025)
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understanding in society, especially of the lesser known aspects of the conflict, such as
the impact of the conflict on children and adolescents and gender-based violence, among

others’."”

This purpose was achieved through the publication of its final report on June 28, 2022, after
three and a half years of hard work, which reflects the development of its mandate in the

following terms:

‘We received the mission to clarify the truth about the conflict and we have done so in two
moments. First, by listening to embrace the reality of the physical and emotional impact
of violence on people and communities, those unquestionable harms and pain that need no
interpretation. Second, by seeking the truth that explains: why did it happen? Who did it,
what is their responsibility and how to prevent it from continuing? What happened to society

and the State while it was happening?’*

About forced disappearance, the findings of this Commission on the struggle of family
members to persist in the search for their missing persons are of great importance, as

described in the following terms:

‘Forced disappearance subjects family members to uncertainty, oscillating between the life
and death of their missing loved ones, which leads to significant physical, emotional and
mental exhaustion. The search is an urgent need for the relatives, which drives them to
action. This arises, on the one hand, from constant questions about the state and well-being
of the disappeared and fantasies about other forms of violence that may be inflicted on
them. On the other hand, they are affirmed in the vindication of the integrity and dignity
of these people and their own. It is an act of love but also of resistance to the perpetrators’
intentions; an affront to fear, lies, silencing, and injustice. The hope of the encounter leads to
undertaking the search, persisting in it, and reacting to any clue that brings the whereabouts
of the loved ones closer. No matter what this may imply (stigmatization, security risks,
mistreatment and humiliation-especially by officials-, economic detriment, deepening of

family impacts, among others), in addition to facing the high levels of stress, exhaustion,

"% Decree Law 588 0f 2017, Art. 2.1 (2017) (Decreto Ley 588 de 2017, Art. 2.1 (2017)

20 Truth, Coexistence and Non-Recurrence Commission for the Clarification of Truth, Coexistence and Non-Repetition, Call for a
Great Peace. Declaration of the Commission for the Clarification of Truth, Coexistence and Non-Repetition 15 (2022)



Addressing Forced Disappearance Through Transitional Mechanisms:...

and wear and tear that this causes. Maria del Carmen, sister of a person who was disappeared

and who, after nineteen years, has still not been found, expresses this in the following words:

«Sometimes you wake up in the morning, you go to bed with ninety-nine
percent saying he is already dead, but that one percent the next day says to
you, you have the hope that he is alive, but where is he? How is he? What did

they do to him? So, it is something that does not have, it has no reversal»’.*!

On the other hand, and moving on to another of the entities that are part of the Comprehensive
Peace System, the Special Jurisdiction for Peace (SJP) was created as a judicial component
of the Agreement. According to the constitutional reform that created this Jurisdiction, its
central purpose is ‘to satisfy the right of victims to justice; to offer truth to Colombian society;
to protect the rights of victims; to contribute to the achievement of a stable and lasting
peace; and to adopt decisions that grant full legal security to those who participated directly
or indirectly in the internal armed conflict through the commission of the aforementioned

conducts’.*

The work of the SJP mainly aims to judicialize crimes committed during the armed conflict.
Thus, it punishes those most responsible for the most serious and representative crimes while
granting definitive benefits (such as amnesties and waivers of criminal prosecution) to those

whose contribution to criminal patterns and policies has been less.

While its purpose is to reach judicial decisions that provide legal certainty to those who
appear before it, the rights and interests of the victims are at the center of its work. This has
led to the fact that in all types of proceedings carried out by the Jurisdiction, from granting
amnesties to reviewing unjustly handed down convictions, there is a strong component of

participation by those who suffered the harm caused by the war and its perpetrators.

In order to organize its work, the SJP has initiated 11 macro cases.” They focus on different

issues, depending on whether they concentrate on the perpetrator of the crime, a particular

2 Truth, Coexistence and Non-Recurrence Commission, supra note 9 at 193.
2 Legislative Act 01/2017, Art. tr. 5 (2017)

3 Special Jurisdiction for Peace, The Cases from the SJP, available at https://www.jep.gov.co/Paginas/casos.aspx (Accessed on Feb.

4,2025)
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criminal dynamic, a region that suffered from the violence in a certain way, or a specific type

of victim subject to special protection.

Although none are focused explicitly on forced disappearance, in several of them the SJP has
been able to identify the commission of disappearances and is expected to impose sanctions
on those most responsible. In any case, as will be discussed below, given that many of the
disappeared persons were buried as unidentified bodies in various cemeteries in the country
or clandestine locations, the Jurisdiction undertook the task of protecting these sites through
the figure of precautionary measures. This strategy has allowed the discovery of several of

these bodies and, in some cases, their identification and delivery to their relatives.

Finally, aware of the drama of forced disappearance and the need to adopt measures that
would contribute to the search for these persons, the FPA provided for the creation of the
Unit for the Search for Persons deemed as Missing (USPM) in the context of and due to the
armed conflict. According to the norm of its creation, it is a humanitarian and extra-judicial
mechanism, whose objective is ‘to direct, coordinate and contribute to the implementation of
humanitarian actions for the search and location of persons reported missing in the context
and due to the armed conflict, who are found alive, and in cases of death, when possible, the
recovery, identification and dignified delivery of skeletonized bodies, [...] guaranteeing a

territorial, differential and gender approach’.”*

Since this mechanism is specifically intended to search for missing persons and respond to
their families, its nature, operation, and some of its results will be discussed in more detail

below.

a. The Work and Operation of the USPM

Since in most cases the missing persons have died as a consequence of their disappearance,
the work of the USPM focuses on finding their body, identifying it, handing it over to their
loved ones in a dignified manner and burying it in accordance with their traditions. Howev-
er, it is also important to note that some of the disappeared may still be alive, so the USPM
also devotes its efforts to finding these people alive and providing answers about what hap-

pened to them.

To ensure that the USPM could exercise its mandate freely and independently, it was given

# Decree Law 589 0of 2017, Art. 2 (2017)(Decreto Ley 589 de 2017, Art. 2 (2017)
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two transcendental characteristics: it is a humanitarian and extrajudicial entity.

The fact that it is humanitarian implies that its purpose is to alleviate suffering without
generating further victimization. It obliges the search for all persons who have disap-
peared in the context of the armed conflict without discrimination of any kind. It em-
powers the Unit to establish contact with any actor who can provide information that
contributes to the search. It also involves family members and others in the search for

missing persons.”

On the other hand, its extrajudicial nature ensures that the information gathered during its
investigations cannot be used to determine responsibilities in judicial proceedings; it allows
it to carry out the search regardless of the role played in the conflict by the missing person
or the person who is searching for them; it prevents it from being required to obtain any
authorization for its search activities; and it guarantees the confidentiality of the information
it receives, to the extent that the Unit and its members are not obliged to file criminal com-

plaints for the facts that come to their knowledge.”

With regard to the methodology applied by the Unit”, it is important to emphasize that the
search process begins with an extensive collection and analysis of information, based on the
consultation of various sources related to the dynamics and context of the disappearance.
After that, the Unit’s teams locate the site of forensic interest where the body of the missing
person could be found (or the location of the living person and their reunion with their loved
ones, in case the available information points in that direction and that is the will of the pre-

viously missing person).

Subsequently, if the information indicates that the person may be dead, the Unit explores
and verifies the location where it is believed the body may be, after which it canvasses
the site to recover the body. These bodies are handed over to another entity with forensic
technical capabilities (the National Institute of Legal Medicine and Forensic Sciences) for
identification. Once the identity of the missing person is known, and in the event that their

relatives or loved ones are located, the Unit moves towards a dignified or culturally relevant

% Unit for the Search for Persons deemed as Missing in the context of and due to the armed conflict, ABC of The Search Unit for
Persons Reported Missing 10 and 11, available at https://unidadbusqueda.gov.co/wp-content/uploads/2024/08/AbeceUBPD-agos-
t0-2024.pdf (Abecé de La Unidad de Busqueda de Personas Dadas Por Desaparecidas 10 and 11, available at https://unidadbusque-
da.gov.co/wp-content/uploads/2024/08/AbeceUBPD-agosto-2024.pdf) (Accessed on Feb. 4, 2025)

6 Jd. at 12 and 13.
2 1d. at 17-19.
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handover of their mortal remains.

Throughout this process, the participation of the relatives of the missing person is funda-
mental, since the Unit’s work has as its starting point ‘[guaranteeing] the right to partic-
ipation of the persons who are searching in all humanitarian actions, [recognizing] their

experience [and incorporating it] in the search processes’.”®

b. Some of the Results Achieved by the Unit for the Search for Persons Deemed as
Missing®

Until December 2024, and thanks to the implementation of this methodology based on a rig-
orous and complete collection of information, supported by the participation of the searching
families, in its seven years of operation the USPM has involved 39,042 searchers (communities,
organizations and relatives of missing persons who are looking for their loved ones and support
the search for any person), together with whom it has taken 17,520 genetic samples from rela-
tives, to make comparisons that allow identification.

In carrying out its mandate, the Unit has conducted 4,385 prospections, during which it recov-
ered 2,490 bodies. Along its operation, it identified 211 bodies and handed over 418 bodies
to their families in a dignified manner (including some identified by other entities or before it
entered into operation). Finally, it is also worth noting that the Unit has found 160 people alive,
of whom 31 have been reunited with their families.

Although these figures reveal the hard work being done by the State to respond to the victims
of forced disappearance, it is also true that the results pale in comparison to the magnitude of
the task to be carried out.

4. Interaction and Coordination with the SJP

Given that the implementation of the Final Peace Agreement is characterized by this
particular combination of judicial and extrajudicial mechanisms, it is important to refer to
the way in which the SJP and the USPM interact to achieve the main objective of finding
persons reported missing.

In this interaction, precautionary measures to safeguard places of forensic interest are among
the most essential tools the SJP uses, in order to exercise its judicial authority and adopt

binding decisions that protect individuals’ rights.

%8 Unit for the Search for Persons deemed as Missing in the context of and due to the armed conflict, supra note, 21

YF igures taken from Unit for the Search for Persons deemed as Missing in the context of and due to the armed conflict, This is How
We Are Progressing. Management and Results Report 2024, 14 (2025), (Asi Avanzamos. Informe de Gestion y Resultados 2024,
14 (2025), available at https://unidadbusqueda.gov.co/wp-content/uploads/2025/02/Informe-de-Resultados-y-Gestion-2024.pdf).

(Accessed on Feb. 5, 2024)
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a. What are Precautionary Measures and how have they been used in Relation to
Missing Persons?

In 2018, the SJP took up® the first request for precautionary measures of this type, filed by
a victims’ organization requesting the protection of 18 places in the national territory where
bodies of victims of forced disappearance could be found. In that decision, it was decided to
involve the USPM with the objective of ‘obtaining its accompaniment and technical support
about: (i) the need and appropriateness of the measures requested; (ii) what it was aware of the
security conditions of the places subject to the request; (iii) whether they were included
in the national or regional plans for the search, location, recovery, identification and de-
livery of bodies of possible victims of the crime of forced disappearance and (iv) whether
there were obstacles or lack of support from the authorities for the execution of their

functions’.’!

That would be the starting point for an arduous task that, over time, has led to the is-
suance of orders to protect more than 80 sites, including official cemeteries and clan-
destine burial sites such as marshes, irregular border crossings, rivers, and garbage and

construction debris dumps.

In the midst of these tasks the SJP has found ‘great deficiencies in care and conservation’* of
Unidentified Corpses (UC) and Unclaimed Identified Corpses (UIC), which include ‘(i) prac-
tices of ‘adoption’ of UC; (ii) alteration of the information of UC that arrived in at least one
cemetery as a consequence of the above; (iii) administrative exhumations by cemetery manag-
ers without judicial order or forensic protocols; iv) irregular burial of UC in common ossuaries;
v) institutional weakness in the management of information related to persons reported missing
and lack of a universe of victims of forced disappearance; vi) absence of clear and expeditious
routes for the access of victims of disappearance to administrative reparations; v) insufficient
human, technical and budgetary resources of the National Institute of Legal Medicine and Fo-
rensic Sciences that prevent it from advancing the identification process in an agile and timely

manner; vi) lack of inter-institutional coordination among the entities responsible for the search

30 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ
SAR AT-001 (2018)

3 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ
SAR AI-017 2 (2024)

2 1d. at 4.
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of missing persons; vii) weaknesses in the processing, timeliness and dignity of victims in the
delivery of their loved ones; vii) lack of institutional commitment on the part of mayors, gov-
ernors and the Church as co-responsible for the management, care and custody of UC and UIC

in the cemeteries’.*

To that extent, the imposition of precautionary measures and the monitoring of their execution
have become a joint strategy between the SJP and the USPM to take care of the sites and try to
solve the problems identified. Hence, the orders issued are not limited to preventing the destruc-
tion of these sites, but go beyond that, including, for example, the creation of technical coordi-
nation tables in which the institutions with competences in the matter participate together with
the victims’ organizations,” the ealization of inter-institutional events of attention to victims
of disappearances,” the development of a methodology for the forensic approach to common
ossuaries given the finding that some of them were mixing UC and UIC with identified corps-
es,’® or the design of strategies for the collection of biological samples from family members of

missing persons,’’ among others.

The application of this tool, accompanied by methodologies coordinated between the SJP, the
USPM and the other institutions involved, has had a positive effect in guaranteeing the rights
of victims and is part of the positive results obtained in the process of searching for persons
reported missing. This was recognized, for example, by the Kroc Institute, which is in charge of
monitoring compliance with the commitments established in the Peace Agreement:

‘The SARVR, within the framework of the powers granted by Law 1922 of 2018, and in com-
pliance with international standards for the protection and guarantee of victims’ rights, adopted
a series of precautionary measures that, although not linked to a specific process, are intended

to ensure the purpose of the system, that is, the implementation of restorative justice and the

3 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ
SAR AI-017 2 (2024)

34 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ
SAR AT-216 (2021).

» Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ
SAR AI-028 (2023).

3 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ

SAR AI-073 (2023).

7 Special Jurisdiction for Peace - First Instance Chamber in Cases of Absence of Acknowledgement of Truth and Responsibility, Writ

SAR AI-075 (2023).
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centrality of the victims. In this regard, the SARVR adopted, among others, precautionary mea-
sures aimed at the protection of places where remains of persons reported missing are possibly
found, these were the result of a request made by the National Movement of Victims of State
Crimes (MOVICE) in August 2018. In the framework of these precautionary measures, the
SARVR has materialized the State’s duty of dignified handing over of bodies which implies
‘the process of inter-institutional agreement that, hand in hand with the victims, attending
to their context, traditions and needs makes possible the handing over and burial in integral
conditions of a person reported missing whose identification has been possible’. The above
also recognizes the guarantee of the right to a dignified burial, which implies ‘the possibility
of having a place of burial that respects the wishes and beliefs of the victims and allows them
to advance their mourning, restore their rights and feel dignified” and which is based ‘on four
aspects associated with the condition of human dignity: its continuum, its relational nature, its

universality and imprescriptibility’.**

b. Paradigmatic Case: The long Search in La Escombrera, which is Beginning to
Yield Results

One of the most emblematic cases of forced disappearance in Colombia, for which
there is also a precautionary measure and an articulated work between the SJP and the
USPM, is that of La Escombrera, in the city of Medellin. This is an open field site used
mainly for the disposal of construction waste, where many victims have claimed that
the bodies of their relatives may have been hidden after having been disappeared by
paramilitary groups, acting with the collaboration of the security forces. This informa-
tion initially emerged in the testimony of a former member of these groups, who stated
that the purpose of the structure to which he belonged, and with which he operated in
Medellin, had been to combat the alleged presence of guerrilla organizations in the
peripheral neighborhoods of that city and that, to do so, they attacked people they con-
sidered members, collaborators, sympathizers or even relatives of these groups, after

which ‘[m]any of these people were murdered and buried in mass graves’,”” including

*¥ Kroc Insitute for International Peace Studies / Keough School for Global Affairs, Six Years of Implementation of the Final Ac-
cord: Challenges and Opportunities in the New Political Phase 202-203 (2023), available at https://www.fondoeuropeoparalapaz.
eu/wp-content/uploads/2023/07/Seis-anos-de-implementacion-del-Acuerdo-Final-Instituto-Kroc.pdf (Accessed on Mar. 12,
2025)

*% The alliance between the Metro Bloc and the gangs of Medellin, Open Truth, Oct. 2011,(La alianza entre el Bloque Metro y las bandas de Medellin, Ver-
dad Abierta, Oct.2011), available at https://verdadabierta.com/la-alianza-entre-el-bloque-metro-y-las-bandas-de-medellin/ (Accessed on Feb. 7, 2025)
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burials in the aforementioned landfill site.

Faced with this information, and mainly thanks to the insistence of the victims that the
necessary work be carried out to try to locate the bodies that might be in that place, in
2015 the Attorney General’s Office led the initiation of prospecting work in two signifi-

cant areas where it was expected that some bodies would be found.

This was a large-scale intervention, which involved the participation of the Ministry of the
Interior, the Victims Attention Unit and the Mayor’s Office of the city, which required
enormous financial, logistical and coordination efforts to achieve the extraction of ‘approxi-
mately 24.000 mts3, of which 3,000m mts3 were removed by mechanical excavation and the
rest was done manually; all under the supervision of the criminalistics team of the CTI and with
the support of personnel hired by the Mayor’s Office of Medellin. All national and international

protocols (Minnesota and Istanbul Protocols) were applied’.*

Despite the above, after several months of work, the intervention was lifted without find-
ing human remains. However, with the satisfaction of having done what was possible to comply
with the relatives of the missing persons, for whom this intervention represented ‘the disposal
of the Attorney General’s Office and the governmental institutions that have begun to listen
to us to carry out the process that is just a drop of hope in a sea of impunity’." However, they
hoped that the commitment of the authorities would allow ‘extending the intervention to other
perimeters indicated in the Escombrera sector and in the other sectors of Comuna 13, where it

is presumed that there may be more bodies buried’.*

This desire came to fruition years later, when the coordinated work between the SJP and the
USPM led to the initiation of a new intervention in a sector different from the one in which they
had worked in 2015. Indeed, in 2020, the SJP adopted precautionary measures for the protec-
tion of the sectors of La Escombrera where remains of missing persons could be found, thanks
to which, in May 2024, a new phase of intervention of the area began, in charge of the forensic
teams of the SJP and the USOM.

“ Office of the General Attorney, Prosecutor’s Office Provided Details About Judicial Intervention in La Escombrera
(Jul.15,2015) (Fiscalia Entrego Detalles Sobre Intervencion Judicial En La Escombrera, (Jul.15,2015)), available at
https://www.fiscalia.gov.co/colombia/noticias/fiscalia-entrego-detalles-sobre-intervencion-judicial-en-la-escombrera/
(Accessed on Feb. 7, 2025)

1d.

21d.

41



Addressing Forced Disappearance Through Transitional Mechanisms:...

On the occasion of this work and after removing 36,450 cubic meters of earth, on December 18,
2024, the first human bone structures were finally found in La Escombrera.” Subsequently, on
January 10, 2025, two more bodies were found,* while the search continues with the expecta-
tion of making more discoveries that will put an end to years of waiting for the relatives of the

people who could have been buried in that place.

As highlighted by the SJP and the USPM in their joint press release, this is a result achieved
‘thanks to the articulated action of the entities of the Comprehensive Peace System, which
dignifies the struggle of the searching families of Comuna 13. For decades, mothers, fathers,
wives, and children have insisted on intervening in such a complex place for the search. Today,
their requests have found a concrete answer. This is an unprecedented achievement, an institu-
tional response to their demands, and a tangible protection of victims’ rights in Colombia. The

effective action of the State dignifies the victims’.*

This type of exercise highlights the importance of working together towards a common goal
that includes the victims and searchers, that listens to them and that does not lose sight of the
fact that its ultimate goal is to provide comfort and answers to people who have spent years
searching for any clue that could lead them to the whereabouts of their missing loved one and
that would allow them to close the cycle of anguish, pain and uncertainty that began the day

they were left waiting for a return that did not happen.

5. Conclusion

ii.

Dealing with a past that is painful for a nation, while respecting the rights of the victims
and the obligations of the State in judicial matters, requires the implementation of a multidi-
mensional and interconnected System that attends to the different realities and needs of all

sectors of the population, especially those whose rights were most affected.

This comprehensive framework must consider the particularities and the demographic, his-

s Special Jurisdiction for Peace - Unit for the Search for Persons deemed as Missing, The SJP and The Search Unit of Search Find The
First Bone Structures In La Escombrera of Commune 13 of Medellin, (Dec. 18, 2024) (La JEP y La Unidad de Biisqueda Hallan
Las Primeras Estructuras Oseas En La Escombrera de La Comuna 13 de Medellin, (Dec. 18, 2024)), available at https:/www.jep.

gov.co/Sala-de-Prensa/Paginas/-la-jep-y-la-unidad-de-busqueda-hallan-las-primeras-estructuras-oseas-en-la-escombrera-de-la-co-

muna-13-de-medellin.aspx. (Accessed on Feb. 7, 2025)

“ Special Jurisdiction for Peace - Unit for the Search for Persons deemed as Missing, The Search Unit of and The SJP Found Two New
Bodies In La Escombrera, (Jan. 10, 2025) (La Unidad de Busqueday La JEP Encontraron Dos Nuevos Cuerpos En La Escombre-
ra, (Jan. 10, 2025)), available at https://www.jep.gov.co/Sala-de-Prensa/Paginas/la-unidad-de-busqueda-y-la-jep-encontraron-dos-

nuevos-cuerpos-en-la-escombrera.aspx. (Accessed on Feb. 7, 2025)

» Special Jurisdiction for Peace - Unit for the Search for Persons deemed as Missing, supra note 43.
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iii.

iv.

vi.

torical, and social context of the communities where it is to be implemented, to design solu-
tions with a greater likelihood of success. In these situations, there are no one-size-fits-all

models.

The international community and its representatives can become partners and facilitators of

these processes, instead of being seen as obstacles.

It is essential that the victims participate in the design and execution of the tools that are to
be implemented. This is especially important in the search for missing persons, as the infor-
mation available to the relatives of the missing, their commitment, and their tenacity make

them valuable allies in the search while legitimizing the actions of the institutions.

Satisfying the rights of the victims of forced disappearance is a long, costly process that
encompasses various angles and dimensions. It is not limited to the search for the bodies
or their identification. Still, it is necessary to consider other facets, especially the digni-
fied delivery to their relatives, the considerations of their ethnic belonging when appropri-

ate, and the dignification and preservation of the memory of what happened.

Although each of the entities participating in this multi-comprehensive framework must be
clear about their functions and exercise them with independence and autonomy, it is essen-
tial that they act in a harmonious and coordinated manner, sharing information, carrying out

joint tasks and responding jointly to the actors involved, especially the victims.



Rl @IS T4 9, 3deh: 9, WS 20<?

HERAUTRTA T T TThATAT TR
FehteTeht Aitent T ey

k

a?amwwgm?g

qrisT

FHEq 204 AT B ¢ TAIRg 08§ 3 T AR 4 TTAGHT 59 & T Aewlcti 91 FHE
uret (@rsTiangt) e YU GIE §EH FHHAT 5570 &S HUH] W IHRH Ieais T qHE
HFRH! TR IecTaaH] HeT1! ST T ATiobeh 1-HSH] T3 FACATE HITTH] GHHOTHCA
=T JTHTh] EH] A RO /] S | FTTH] SARH GlAE, 306 3 Pl ST ¥ A GHET
TRGeH! HITT TEFR T AHTA 91 FHIHE 1T (HISTETGT) e GFIq 208 3/0¢ /0 HT TTH! faeqd
T~ GFEGIATR] GRT 4.3 %1 STERT 4. 2.4 T &R © Fl ITGRT 6.9, 3 T 6. 8. TF FITH! SR
GlA8T, 2083 & 41T 33 B @IS (d), (9), (3) T (8) Pl HILYT T Gl HTLYTATS FI-a9H T+
SR YQe! ST GINGeT SAfcheh! SIS, G 870 ToT BAHTT AR TH, 3068 F T
HFHUTHICAH T AR T FI g | T UTHT TFaq R0£8/04/8 3 0T AGT GG TTH!
B | 91 UTcl GFHUTHTCA AT SeHATH1 HET=ITIraehT o T-STa1e STTeehrsTd TR aohicicirs sl
IR ! SIS ST T (&0 a9 HAHATT AN gl FA13] T 51 FwTRE T
TE HIGFR IHe T AR HE SATTFR IS HeATH T i IR el TeATS TocTaH
14919 7, HET A3 1501 AT TaR19 STaTAqHT HEl QTR T, HEl SR &l Yaicrd I sHifsmeR
FSIRH] GH1d YA G qFTETd] ford GaF SIS Ttadd T T, TR Sarerd
713 GaTH] G I STQIATH] TA=RIIE HTETH] T I G-5e| FHHHAT HUHT A7 SHHRF]
ST GHII-ETd Tl Ta19 STQTeTad] €T FRETe! YRF T STEdl Heeaqul T gelgeiict forean
Y& e | A [SFHARIE o719 STaTAqH] TR ST o] HerH |ief ST SEqid a9 aRem
STHATHI T g, 988 TR T IGReT T a9 Hela JAIee @ra-dl FRare] 7 e g+ SR
FHICTS T 7 TR STaE TR IS | 79 STIHGH] G AT =TT JTHTH] TR} qehicred
& T 19 YIHT T FTFHeaRIHT ST w7 TREH B |

q. e wawr

ATEHT FEaTd, 04 AT B & TdaRd 083 ATl R 4 TEHT TST 9eT T deshlet JuTel
T AT (HIATETET) sl HUeh! ¥ GrgehT SHHHT Srgd TeTsTe WUhT HIe STUehieh! Jocie

£ TS TERITEERH, HRATTERRIR] Shiierd, THYTETY, FIEHTS!

© duan uiR et cfdhd) w@ieifder 31=i0T, auTcT @



Hegeh! IS a9 o, 3eh: 2, WS R0<?

T UE ATIRNRT TR SecteFehT JeAT aRET SHf T fifedas = YeM T4 T dieshalts
T3 | SoTeTeR! ST WU, Q063 T TG X AT FHIART T uTe THN T qhTe
T Y I (ATSTIETET) e §Fad 208 3/0 ¢/0Y AT U foRea T~ FgIaTen! €T 4. R i
JULRT 4.3, TERT o T UL 9.3, 3 TUT 9.2 TS TUTCIhT ST TIALTH, 063 I 9T 33 I
U (q), (), (3) T () AR AT Gralwel] AT T | HTHTeRT o ATEATeh! -
TTAT T R019%/0 %/¢ T SIUT UTNUHT Sfcheh! BHISH, T (&I TAT HATTATT SRR UH,
R0\8, STRT ST | AT U SHINSTH HehHUThTe = ~IT3 STaETIeRT ST FFaq R 019%/9 0/ HT Ul
TR SAfhehl BT 3T T e fH&r qor AAfie™ ST (9 T8 ATt AT
TR ST WS HSRHURIC M =13 STIETIehT ATHT il TR SUehT B | SUTeTehl HfTerent
T 0% I ITNT () A JUTCIh! A= ElaeH, 083 siform wf~a afsran arameht wrfes
I i Jifem Yot TS T STaeT TR HshHUTshIo 9 =T et forraaT syuent s
FHRATRIATS TRl Y& THUH S | SUT ITTaRT sHiheh! SHIeH, Hed Huur qeim Adtie™
STTIRT U, R0\08, | TFAG 04 2/04/% 3 HT d@l HIMNEH HUh! B | fdeail Ueeh TFaq J09R AT
IS § e UaTierehr feile Yoot HshHurhTelI =T Srsr-<t g8 32T SR vaTferehit Fgfh
T HEHAUTERICA I et STag IfhATeTs e TR dTfeheh AT TS T sTstee!
B | T ohATh! HEH HIHeh! THT Teoh! @l GG Bfeesh! SO ATRTEHT s3fthen! SIS, ¥ed
Freuor der At ST U, 008 (TS T8 ATHGHT VT VTR F THRT Thietars
TEeEqUt T T e YeH TR B | 79 SATEHT | fieht T e St et o
T TR B |

R. Ut ThT TehTeTent WiHeRT T RATamdt wvareerdT Tkt saawaT

I Grgohl STITYHT $rgid YT UG 5T ShUHT UK HHE RHR oo q9m AHT
T, ST FTera T SHTOT Afed Her-=merad guet frhie 1o T et fawri s yoafs
HETATATTIERT AT fSTaTe ST TXhRT Fehiciel ITH THTOThT SATERHT STRINTETE fHeTiE e
! et T Ui T ScisH aT Fociis SR-amT HTER T HR0 GalTs =Ry o e
TR B |1 HET FAS FUR quAT HErrRiehT a1 Fete Steprme weeRi dehiee oty
HAETATHT HET SR T ST 3 |* ISIeeTT 3TaTerd o 3oel HAETAaHT (or=refi Teeh! Serel g5

| ST TIUehT SorfehehT STTSH, Ted (FEqur o Herfiel ST U, R0\, 3T g % i SUEHT (2) T(3)
YU T T IR BT ITGHT (%)



THHVIHTAT =TT TIHATHT TR qTehicTent qreenT T Freaart

Ul TR B |2

Ut HSRHUTERTA ~=ITaeh! STShATHT T Sshietet T TR T THehT STt Saaeel T e
HTETG, U T3 HATHHT FTHRT Fehiereh! et T et FTgem g dfams:-

4. WET AT A1 TareAta oig 7,

2. HET AR TH,

3. 3T HAETIHT frerfer T foreiy SETerdaT a1 shieTel ST T,
. BTEAY STHTOT SRl T ateqor s et g,

. eI qrerE gweHt SR T,

¢ e et T uforer 7 |

3. TYERTHY Tehlerent sftrent T freraient farpwor
3.9. WET TATSH AT AT o T

TSRIUISRTAT T TTShaTHT SIS RIS T3 §rgehl STATEHT §75Td YeTelTe T9Tel §-5ehT
HHHT U AT TR ITHE TAT A HThRh! TR SeeTerent * BT HeT JaAtSqa-
SRauehT SATth I HET FATSH AT xet fawTie Tt Tt qehicrae HeT e
TS Ul T SUThT IEATT G | UTereh! HeTel I HTeTHT ST SaeT HUshiHT
ST Tt STRTCAA a1 =TT (et A SRR T FUTe FLehTeh! TUhelTe HET FelTS o TereteH
Wl ! ST FoRT T SRR Wt RIS B T AT SRR dlfehushl Srdeh! SfeaT
TE JANT T U T4 T HTdedehT TR dehictelTs IS T Ha- SaeT TR © ¢ a9
Srgeh! ST GrgTd TETSTE HITE §rgehl ShHHT YU HIFE JTTRIeRIeh! Secier T HTe YTt
BT STRINTEET <t T[T TS TS f0fF T+ T eI HET=ITRATI eIl Fey o Jrar-ermT
TomTiE T A TS T B | STRINTeRaTe Al i ST WOl S
TR HET TeAte Faes FoRy T Stfuiasht saeamr s fawie Tey
T~ ST ARTATITRIERRT o7 fetee ARy Tiepil aeshietel AANTETe fqwiid ITw syusht
Tt Tk ST T 72T SIS AT Ao SFaeHHT SR 0T Gelrs Ry T seree
T T B | TSI HETATATRISRRTATS Y Teh! SRS Afean fvfg 19 sifer

¥ ST UTRUERT S fcheRl SIS, Heat FET0r qT HAHATT ST U, 09851 THT 3R @ i ITeHT ()
¥ YT T R B TS () (A 2)

4 3Tt TTETeRT 8T LU ¢ i STET ()

& TR URT Q4 ¢ T STERT (19)




Hegeh! IS a9 o, 3eh: 2, WS R0<?

faf3Te T wame wepfaeht e 81 | Hermeemhes At AR Siaamgr e e Tt
DTS TETATATIIETRTohT TEAT USST SAT@TIeh T ~AT(eh SETeh! TUHT WWeh! T oIl Tl
F W TSI L FHHIW gHIaHTIE SRS TS a1 FHST AT STawT
TSI RO TSI ARSI TS €T ST (e T hisert sfvnT fafie
I T TR ATEFshdl SITET HEl T o0er ®OH1 g Wehig WA 3 A& HedT et T
AT wrareelt el STraT Giauen! €1 Wt ddiod STaTIdaTe He AT RrahTeh! 3T[rsH
graeefl Giaemyet SRR STEar J8d YUR © |° HEIRTYEh ar (Hsiere SAfeenryTd
T FehleTel HehHUTShTEN =IT2eh! JTshaTHT AT SRR Seeio qeil HHa SATeehieh! TR
SecAERT BT ST FHwIiE g2 diesh ST qET JaA1s Fars Hofg et dfaemet
AT o et o wwer-lt STfteR 3o faferereta verdTs St T quid: sareETRisdn
SIERH TR G M 3TUET Feled T 96 |

3R HET TR

SATINTETE TahTe T TS AT TRt Socte THHT STRIHReh! TR SocteenT ST
TRTATATIERAT 3T fHSTele SATYRIITH SR Sehietet Hel Jalta- Uy TG forRTy STaTerqHT 71
TR T ST U T % |5 F6d HeT QTR a1 HeT=ATaTiersht a1 FHfeTe STRreRreiT aehit
T el TSI ATl TN e SRS AN STUeh! FFI-LHT ATET HIHFTR!
A T2 {IeT0T Wohe TN, STRINTATS SHIH T SHTUT HeheT T T HeT T, HTHC Tt
FHRIAT T UHIHT TTATT kT, Hfead emmmerT e, aforsmr crear frfagent =™ T
frgTaas e &S Sttt Foft ot T Rt fEeTenT SeT ekt ATe Aferehmen! it
STHETERT 3 BT T A HTRH ITHLAHT SEAHT Tt ST I SHITSTHRT ST
Tfeer afaera Estrerent 91T STl fofd Te soeree T e 3 |

T R ST HETATATRIThT T SR FohIclTs HET SIeTTg o3 Thalls el ST Selfotd
I ST g O SSreh! 7T QTell o T T STaerT Rl STsh! Toelie SiRIaT
W@Wﬁ%ﬁ ﬂﬁ@'{'ﬁﬁ CIRDISCIE R IEEED (Prosecutorial discreation) AT T
HogRTet T Hecaol STHHR Y™ Th © | UAel FHefor Teht SATEReh! SREmEe axfod
TN TR WETHTATRIGRRT o7 ASieTe SRR TRl Sehiarae AT IR ST w8 S1frie

¢ T, 012, 3 93, . 30y (TR, 1Y)
= e R
* ST UTRUERT ST fcheR! SIS, et FHET0r T HATHATT ST U, 098 1 THT 2R 1 ITEH (§)




THHVIHTAT =TT TIHATHT TR qTehicTent qreenT T Freaart

foler e qeT <A g 31ue 7 ares a7 |
3.3, I ST IR HET faie STaTeradT | ShRETs! TREw T

T R Tt USTISTHT FT TR T FTH Grgeh! ShAHT BEehT U SHITSH SR g1 et
HTETRT T R T Ty Tisaeh! TRmRTaT o Sewfi foreiy STaTerd e T el Ue !
B 1 A HETAd T W e TReW T fer e teterd o S siaterant o e
TR SHETTHT AT HETITRITIEhTe FT{-eI STRTCATHT T TSTSTU Ueh! el sHifo 1 1
FHRETET TP T 4fieht T rart aermeedient & 3Raws | a8t AT FermenfierarnT
AT T HET, TATeE, e ot Sireent o Seher TR oIy STaTerd T3 gamare |
TITHHHT FEAIE T Sioh! Lol T Hel, THIeEH, e T faed | STaTerdHT 81 HRaATer
SITOR TR QAT AT STETHT T QR |

3.¥. ATt STOTOT e AT aeAur SisETET wE e g

TR STETTAHT ATER YUshT HEhT o1 |l STETeTdeh TG AT HHAT SUTh! TIIEhY FHIETErHT
HETCATR! STCRITTET FT&fT STHTOT Sfet 7T T feifohl TIETurhl FTaTe AT Jemit g et
ST T T AHATE TR FehITTct T8 T TGS | I SRASIaRT AT Hereht ifed T arafe
FTHHAT TSTE qAT ST AT I TEEeh! EET0T T T SHaRT ehi Fehieret a8 T
75 |

4. Frega/gREET araet sramEt T

TorRI STaTCTA THEhT SEEAT ST H~H STRTHT FeI T3 Tafel el heT a SA=aH STe3T HUh!
frfaet eter feafir wated HeTerdaT e fod e saaee Ui Tl © |12 ol TAeed
B |12 ST AT TR TSI EdT TG o forIY SFaTeTesh! FehTei SATeT 3 faa
T STEEITHT At reeft e FeRR Fshierel T gat At e e Sehiere) ae THIES |

3.5, 989 UL T OfaRert

foRIY STaTeTeT FATS T HET oIt |l STaTerde! Teh! HEeT T ST SUHT JAeE/ e Juteh!
AT TS THRET qhalTe a8 Tt T wfea 1 werrmanterad an Ferne stftermrm

1 Sy arfushT safehen! SHH, T FEqoT qerm FAfHeT™ ST U, 018 31 SHT IR o ol JUSH (2)
1 geurg 3

IR ST TTRUERT S el SIS, T 0T T HATHATT ST U, 068 1 §HT 3R T i IUSHT (2)
YA TH 2] T I ITEH ()



Hegeh! IS a9 o, 3eh: 2, WS R0<?

GTHT Fehiersh! TSRIET g9 | TUTel {ehR aTet o7 SfaaTel WS &Ta HUsht HET AT J9Tel
TR ThaTe TR T AEATIaheh! ARR g1 |1 HeTImeehcl ATH i,
Fded T ATYHR KT Ikl TEATAT T TFNT T UTeHT T4 T HTdedehl TR Tehietalls
TS TH T |1 EiTeTen! STeeT ST=aid HeTITTSeh a7 fHSTeTe TR Siahrl
EEIGRRIRS I CIE RS RICRECT

¥ fnd
FEEd 304 AT B & TTASRE 2083 HIS HIGT & TeH TST W& T Teehled A H01el FHRE
grdf (@TeTiaTEl) s U G gl ShHHT §rgld TSI U WG STRISReR Seisd

T A AR T IcieTohT BTl BT TR dTfeheh [HERAT J=AT3 FATg TeT
HEFHUTHTCA =TT ATohaTeh! FIHT ST RN TR B | ST IR SAfcheh! SIS, T
FrEgor o BT AR U, R 0\0g o T6 Ufsharent et Ment © | 7@ gfskamer @ e frafoor
TIERT LT Fehieren! Hteht T AT qe e 3T, Yag 3Tre AfveRt T ISHrar deeeiiar
TV Teoh! © | HShHOTShTC I ~TRIehT gt T HT=IdTehl 76 T WTaHT A& b STk ek
FhTeTe! T T fHeht T SFaRIcTS Soet SATeETRIT YaRI T 36 T SFelf-ad Heldh! 2T
TTHT T FFI-LHT AR TEh SFaTETel 7 &9 ol T forame T wfehes |

VIV

V¥ JUTeTehT TTETeRT €T {4 ¢ T ST (§) T TS ()
WY YA T QU ¢ R ITERT (1)



Rl @IS T4 9, 3deh: 9, WS 20<?

HEhHUTERTA I I TIeh! T-GSHT SUTT UTNUShHT SRkl
BT, T ETuT 7T AATHATT JATIRT Ueh! &t
TN T AqUYTA ATARTEEhT STTHERT

qanr

G G5 FHHH] §-5d YETERIE G5e| GHIH] U STad] T HITd STUhReh] SoasAciTs Trale
T T GHISTH] HAMATY TR T2 Wi T T GGIAcTE HBAOIEIA = S | 4 T=ld
G FHIH] HCFH] THE HAYFR Iecia-eh HeaTwl qers! @rs, difed T fiewa! o=,
qifSae ISR, Ted T IRGIV, TeFgRI Hifas! dIeTh! e, HAHerrd T g4 GHATSH, &HIEH,
TER THE SR Ieaia-a1 Wi IR TS 3ATfa IUTIERT 1371 3171~ FErd T+ i 98 |
HUTT] T GITH 572 UL HFHUTBICA =ITAATS STIHT G137 3 HIHTH! S | HFHIHA
=119 GEE=Eft UTHT BTel Y] GRMEe! GoFHUThIcti= =19 TFa-dfl STITe&a! G778 74 T 91 a9
Flae 13731 3 GohHOTRTCA =119 T 3T~ THITH] GF0f T =] THq TR SHATawaeh el
TREF! B | FH GG Ad: G G5! FHHAT YTH! AT STUHRP] SecTaTeTs “HId T B!
] STRSTEd M T TR AT TG 81 ST ] HI7E TR SecT=-eh] HeTH] JelcTd Hfcl g1
GSTIH Teel19 SIaTd GSird | a1 fo7 ier, 998 Grer=4l 721 o4 19319 STaTerd 713 TR TTradeh
E] THH! S | TH GG ol STTEEH! YIHH] T [SFHARIATE o9 €78 T e eIl B |

q. UshHWUTRTCT

F D! Th TSI ! TAWAT AT Tk TS AR TEAT T Hd AGHAT & | Fool
e, Rafa, g enfe fam w8 Joe Touaftaq a1 1fiter oW, dspaurent Tafuars
HHATHTA WS |1 B [T ravrhid g1 HaS | ST SoedTehl SadAT I
TUTTEATAT qREAT U AT TTfoehehl & JUTE! GHTH TRl O T4 e Sonet
Tl &G TATOAT T HEANTA WETHohoh] STAEATATS HShHUThTS Wl TS | Il ST
THTAh HIehel IMET JUTEATH] FATEE Siohl 4 ol G W 3Tehi q [oTdeh! ETE
TEHA STEATH] HEATREA FHISHT IAATAA TATH! IFACAhT AT T & |

£ o, we R qur Seftiens ST |
1 YT ATt TR oI, 0\6R, HITA T TS, FHATET FTSHIE |

© duan uiR et cfdhd) w@ieifder 31=i0T, auTcT @



Hegah! Tt 9 o, 3ih: 2, WS 0£7?

HEFHUTHTCA =ATIATS ST G=ATS HHISHT =T, HeATHeTd T ol Qe oot 7 femar aser
HITGT HETEHh! G | UTCHHT &7 TN HLE Fr5ohl WMol AT Y AT HehHoTehTe
AIATS TS AP FAFRTH! FaT I BRIV HFATHA § bl & A Al |
3. HERHUTShRTA T =T

Tl XTI TG TUTTCATHT AiErd ST T afeetTent ST SoTTett aRerdeTamt ST el S5t shomT
Tl TEESTE Gr5oh! HHAHT WU SATEdT T HIE TR Seciorells TFsile T4 T GHISHT
Tafery T R s T T eSS = 9 | 3 YT iSR! =
OTTEAT Rt o §7 | I TR Sraeh difSdht TR, &faufd T I e SAees
TYTIAT T TS | ITE JOTTeAT T STUHT TRed=eTs SATeaaTd T 3t e yoreft gt ferama
TS, g HIcAhT SATEd] T A JfUhTeh! SccoaTs Jefed Trered T GHTSHT TTRIca T
TATHATT hrw T, fom snfea S T Ahdi=TdTs ST T HehHUhIA I < TcATa%Is
TS

HSHHUTRTTA A ~ARIehT IE3T GUSE AT e TR AT TSTGRT AlhaT=1eh e JOTTed! €T
T B | TRt e SRR STE T SATE R FeHTeR! B T Wed q2 I ST T I
fifeaaTs Titquer T Ued fag =T Y 7T T SHTSTHT HeAfHerTdeh! STdTereT qar TR fam s shrem
T EEHHUTHA A ! AT B |

HERHUTRTEA I ATIHT el : TETIehT HRIEE THTST Tro:-*

q. U Grgohl STSTYHT FIohT A ARIHR Iociod T SATEdIehT HZTehRT HFIREMT 923 T THIUREh]
Tgehat, TIeTuT, farsduoT STTfdehT ATEamgRT Sedehl @ISt T, Tt He-TenT fifed T fiesha! afeam
T,

2. TITE §rgeh! ST Uehl AT ATIHR Socis T SATEd ehT SeTehT HIfSaeTs deehTel 11 Tad
Yo TH,

3. URTE GrgHT ST ATRUEhT S feheh! STaTET i TR SHIe&eh! 3G T, TR TIHTeh! STTawleh Jaiee]
T,

. URTE Grgeh! ST T A SRR Ieie T SATEd 1! AT NSaerrs THwor T g : T

«. TorTereh! TXTE grgehTeTehT sheal T fomhdretrs |THT-=ieror T HAferTaers Seae T warsHT
AT, STIET FEHTE T IS ST T 7,

¢, OYTE Grgehl AT kT A IR Iocio T SATEd T ST Tiesha®ehl Uiea THI

% https://www.ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf




GHHUTRTANT TR AT AT GTRUHT & lehehl BT, Ged TH&T0T TUT AATHATT ST 0F...

IIEEaTs wRETe! TR REHaR s 1,

o, HTS TR T T SMieciehl GHTEATeRT ST TSeeh! SLNTA T EEATTA IR 7T, SARrehTeht
TRUNT T YETTL e, R SHRIAT BT EHEE TS TStk TeHT [+ fh, HHIE T sTeTetish T
I HT,

5. ST STEA T YRG! JaEi 16 TAleh=Tehl YgIhTUTehT ATRT HEATTT eI 7 A1 |

HSRHUTHTC T =ATIHT SrEehTToh] HeTeeeh! T HeATSHaII |cdsh! 30T (Truth Seeking),
fifeqars E’Iﬁ‘gﬂT (Reparation), T8 3W CIRDISE] (Prosecution), H€ATTd W (Institutional

Reform) STEAT TehATE® STeetvel TS |

3. HERWUThTA I ~ITIehT ST=RIToed STEITH
2l forageh! HHIAT g ST FETHT HIRETET T4 feha feser T girant fgser e
ST AT RIFRUTEE a7 Wusht frT | off =rRfreture®ent TTOHT T STHITHETE 3 TshHUTRTC
=Irreh! THGT=IehT STATH e HTHT AT | T L 9o i R T8 THGT=Ieh! TEd T &pes
o TRt B | T 4]0 T ¢o T FWhART HHE SRIHR ITceeh! [TNIATS BISERI =1
ST PR T TG ICIohT TorehTe WTeRT TORIT | & 2 QoY T IWT T 8¢ 3 WT SSifeeATT A1 a
SRR ITHEHRT FAHT HNATE! TRUHT T30 | T 2%%0 I WHAT AFT IRHR T
HHSART SHTToh! STHEAHT HTSeheiTs SR SHT3 ShRETa! T T difeaats TRqorEied SrAseh
SffarTIeRT AT T T T T TATIAT T Tecisha! Ty HshHUThIe e =ITeh! faehre
USRI &Y | TAILT TTERT T 575 HUGHT SRIEEHT Tl §r5eh! THT T 55k STaRINEE 9]
T HSHHUTShTCT =TT STHITE TS TTTh S |

¥. T FEguTeRT @ITRT AT voTTet

HERAURIC ~raeht i STeTes well weehl @il U wewqul ST & | |YrE g
HHIHT TUHT SATEd] LA AR Iecio-hT T T ol FeTee fifed aur frgehen! ufe=m T
g TR QIS T4 IL3TA T 0T SR T3 T TS | I AT T gegohl THIHT
T SATEAT T A HATUHR Ieieeh! HeTh! @isit T difeqen! dierhl giars ™, difsdars
qRQLOT T T AT T, Ha SRR Secemehdicls gl fHeiE T, e
foqot saftreeen! afdam TR AQIfHQITIeRT ATATeRYT T T+ STEdT e T | gfeor sfipan, femm
T AR AT SARANTATS SHIEH TG T, AHET HtHaTd T T &fdufd S&M T e
SIPCAR EERIIECARDRIN

AUTAHT I I grgen! STAAT Tehl A STfIehHeh! SATET T Secioeh He-TeEh! g fequr
T fifeqerTs aftqer faeeTiE T T fiewas StaThae! SIS ufedl Tesh L H. Q008 |t W ¢




Hegeh! IS a9 o, 3eh: 2, WS R0<?

T Hed T&0T oIt HATHeATT ST T ST YTkt A icheh! BT ST T3 HUHT (T | ol
STRINTEE Haq 0. AT 3% 3G TaTRRIToR STarwemT ol & |

Y. TOTeTehT TITE 575 Y HehHUTRTe I =T

GITH 575 THIAHT SIShT TS IR STTH-ehT SIEHTEE o sher] TUshT foT 2 Tedsh wreAT forrsmr
AREfereRdT o ORI 2 Tk TeAT fosent difed =t ot forw 2 disshe® ot &l 9T 2 Tcdsh semnt
FHROT o o T 2 ORI IS TGN T T ORI SIS e AT ST & | SR gt
SHUNT ST YT SEATHT SHRETElh! fHERE T+ o1 HAMHTIeh! AT Uge T TS Sl
TURTATCATEE R TEHITHT SIS TRk Tehfceh! =T o STRINTR! T ShIveTs Te fAeor qer
Tt 9= |

TerT {9, €. 3043 AIefa HuTet FRE urd ArsAeTale 9F TR WY g7 o, €. 2083 "I
HRR W T ST Tq I FeeiiaT ¢ afes e st Tueht foa | 6 291 9 AT a9 segeht
THHHT 5-53d JRTRESTE HUSHT A STTIehah! SIS T SecUehT SEATeE FeIe TR THTSHT 71
e T AATHATT THehT AT TUTeTeh! STl HiTeM, 083 ST W8 | Tlae el 99 550!
THHAT AT AR TRAT Iocio T qUT AT [aegeh! STIUEMT Tl T hg®ehl sHT
T AT T AT GHTSTHT HATHATIRT STdTeReTr (Huior T Swaeaid ged [Feqor qer Aty
SRS T ool Th e | Gl S freTent s ferst FT STrRITe T3 g ek ard i
8. 008 ATAHT SUKT UTUEHT S TTheh! SHISH, Tcd THET0T T HATHATT 3TN U, 098 STRT
AT | A R0\9% HTAHT HieT TS ATeeh! HITET STRT 9T UTes HshHUIehTe | ~ATah! AT
T3 DE-BE AR 13T WTH 1T | . 6. 0% 2Rl ft srrivTes vareerr foei et o9 | 21t
TG TUH S |

%. TATCTHT HRHUTERTA T ~ATIeh TG HHT HUhT HTEATEE
q. HUTiE STrATER

JUTART A T, 2063 AT U grgohl ShHAT SUTT ITNUSHT Sathe®ehl difed aiamrars
& ITASY TS TUT I Grgoh! SHEHT AT SRR TR Socis T+ T HIHeAT fotegent
STUTETHT Gt SREEeh! STHT Fcd ST T THTSTHT HeAHeATIeh! STdTeReT (SHior 7T+ Seerad™
Gt freoT e AT SN e T 0 Ieerd o |

* JUTCTehT ST TTE, 083 I 9T 33 HI@UE (N T (D) |
¥ JUTETRT ST TITEM, 2063 I &1 33 H @I (A) T (3) |



GHHUTRTANT TR AT AT GTRUHT & lehehl BT, Ged TH&T0T TUT AATHATT ST 0F...

TCAeR! S HITEH, 2083 shl 3fehshl YT Toh! ~UT BLHR T AU HHIHE U1 (HT3ATeral)
forar wra= foreqa e SrveiiaTeT Gere grgeh! SHHHT WIS STfershien! TR Secter T qerT JiadT
foregeh! ST T eeh! ST Hcd =0T T  FHTSTHT HeAfHeTdeh! ardraor oy 71 et
HEH(IEE SToad Hcd fEqur quT HATHAT SATEITR! T3 T I WU o 14

UTCTeRT HfTEIehT SEATSHTT YTl ST 9esh-U2eh Te. 3TUSHT UfaTieeh S AT, T3
e, T T STETeR! TR SfaeTaeTs ST Uef Sreee qet s T Hifed ArTieresas ar
TE T WA ST HUh Seor B |

JUTSTHT STITTHT SAhaT(=Teh THad-eh! TR MU Tl ST IO, T HoS T Shif~dehl ShAAT
STier 3 T ITETEehRT TNET, ST YTRUSHT S ThehT TIETL, Tisha=sienT ATe], gradiied T foreefud,
STUTSTTAT U ek, HTgd q HifeaaTs = uay Sfta ar afq e, T, IS, sTmam|
T HTHTISTeh GaTHT ST TSI ST THeRdTahT TS STE ITa- HifoTeh 6o g saeell e |
HTET T HIoTUT WIS Eohehl S aTET ! © |

FuTeTsh! HereTTT W foRfim T gehfaent Jerewen! ATl T o 7 Wl s st 31
fafirdiera sTaTera, =amfien fHehm o =ITATTsRTuTeRT TATIAT T e T+ |ich SAT%T S | | SHIfoH
YT GrEehTel qETeh! g 7 Ue B fory Srarera e T wfehes 1© |t sqeeretee
YT ATRUeRT SAfheh! BT, Hed FRuor qerm HAfHeTT TR STEATT, R 0 &R HATTHT T dTdfT
I STEATCT THISH STRATTEE T3 & Hohe |

3. YT THUERT ST {theh! BT, Ted fREUUT q2UT HeATHEATT T U, 008

A1 U HAQ: JETIHT I3t ST YT Safehe! SIS HTERT T Hed FHEqur qorm Hefierd
AT ST TFa=4HT ATITeh e TTHehT AT STeh! SRa-:-

o IUTThT STIIH HTeM, 083 T foreqa 2Ti=q TFeiiareh! 7Y T HTSHTCTS ST T F¥TE 55!
SHHHT ST AT SRR TR ITeeH qeT HTAadT fotgeh! STHTY -2l ST T | ST T
HT SHftheweh! STCHT Ucd 3T=INUT AT S TRT Idfaeh e SHEHeT w13, T

o THTSTHT HATHEATY TRIS TTCEA e STl qT HewTdTeht WTeHT Sfuefe 71 famt e T Hetfiremaent
SATATeROT {07 7, | ereTee ifed safthelts TRToreh! SHareat ST &l ST Srfeerd

* foreqa i WriidTeh! a7 4. 3.4 |

© TR HTHTohT SEATaTah JaT STTeeg |
© JUTCThT EfTeITehT €T ¥R ol STLRT (W) |
= STTehT HITHTTRI T 3% 1 ST (%) |
* JUTCTehT TTEITRT €T 43 T ST () |




Gegeh! @IS T4 0, 3eh: ¢, WS 20<?

TR SHTUEHT HT SAThATS ST SRR ST T T |

A1 U g3 12T PF1 D ARNTEE TS T ST TTHhT S fchehl SiTs TR el &aor 1 sewey
AT T A AT Secrerart hifed T dieshent afem i difeqars weq, o, afagfd
T ASHATE I BT T, HATHATTGRT TS I ST T ATRIGeRT o€ T B |

T 0192 TG 2o T STIT UTHTHT kbl SHISH, Tl FHETUr oI HfieTd ST U, 0108,
STRY T2 | B AT STRANTEeh! Shrafafey g5 afeht g T STergaieh AT STehT UeF oY shrtaer o T
Gfehe et el © |1 T AT SIS R 0198 HTE 6 T U™ UTRUSHT X hehl S SR
T O & qe Aty SRTER M3 WU | o STTeE! swrarefi T aftuenr stafifis
THA HERHTHIC =212 Fear-eff 1 O G Tk | ey | YT SrE S || TR O SR 0eeh
SATANTEE T3 THUHT fIT | SRAT Ueshehl STTANTEEh! ShITare AfhT Ufes Ueh! STarEeT SIS Th
Y T o9 T I HSHHUTRIC =TT el Sl q1 T T8 Tfed UAehl SITeT 3ASH1S Fohis
SYTET THITSTH < TN BRI 97 TS T B | TEH ST HET 008 R
HET-TH R S |

T I ST UTNUEHT ST fchehl BHTSH, Tcd [Huur qoT BT SR U, 2069 AT 04214123
T TET EIME TRURT S | | SN SHEAT T SHISH ST TSRt ATl [T gt me7
WS @1 FiHfdel SRR qaTrerehr fgfhe At A fawii T Taehsh! gaT sraas STReE
TaTTeeRR e STarem™T 3 Teeht & |

T UFHT YUh! qET GRS Faiod SASTeidel AT T SHITSH TR AT STTIhThT SecleehT
HEATEEH! SHATS HIh! AfGg BHCHERT Arst SRITAT SITRITS 70 o€l Hd ! 3 |

9, JUTT UTNUSHT A {Theh! BT, T FHETUT qUT HATHATT AR U, 2098 I d&T
IS TehT YT STTCATER
q. TaTereRTIehT TaTafer T SATanTeR! shratater g frerfvor

ST UTIUEHT SAfcheh! BIHIH, T &0 9T HATHTT STRINT UH, 0198 HT ! d@l S
HATATRT FaTRrshTien! FaTaer g fth seeht ffet = et g T SATANTeh! shrtaer o vaTferehrish!
fgferent firferer =T ookl B Sl Tah! © | TR I SRITEe! STTANTRT UaTTeehrien! FHfehsh!

1° oI ITRUsRT Safchen! BT, T T qm Hiel™ ST U, J09¢ 3 G 3¢ |

1T, AT ST 3¢ AT IYSHT (3) AT TR STRRTHT YT TeTafer FiehT qrafe STTETeh! shiateer SHTH STUshT THTf- sTaeeT
gt for |

VR o qriiuent safthen! SMTSH, Gcd freaur qom SAfie™ ST U, 0108 i G €6 ¥R |




GHHUTRTANT TR AT AT GTRUHT & lehehl BT, Ged TH&T0T TUT AATHATT ST 0F...

o wvemelt wfifaet SEreh! Feham Staerra T STRNTehT TaTferehiien! faehrie T sgareer
LrcO AR

o STRITTHT FFRYfchehl TRT 2ATwer S Tehen! WETH Gl am TR AraisTieh TidfshaTsh! AThT Sehre T,

o ifeTH FETAT T SAREEeh! B T [-oTeh! HFaI-LHT STH WUeh! ST ToRAT EHceh! SHATERAT 3UTH
SAfhaTs FRyfehent @TfiT feried T,

o TIC Rl 31 SwRifafer gfufa Ather fHuior 19 |

1 @il e wueht g AT R sredet T gewren! A e T we o s wed a9
HETEERT o9 TRUH 3 |

HTANTRT FHRATaTer 0T ST SFaTehl STH TP § FEehHT Tl HLht e STfhl STETHT
I AP T AR HHIHT SAToher T TaTRehrigseh! FaTaie T AN FrREr o9 T qe
ST TR | T H =T N hriafer §HTH g 3T SR T SFATeh! HTH FFI= STTH!
ST T Wt ffaefa qeTepTie! TaTaer T STRINTeR! ShTIafer FHTH SUehT AT Saare
2 e T s [

. HHAS ATRRhT Seciaaeh! aifieiur

TG WML I Grgoh! shHHT YUh! TTHa IRIHRehT Iecio-aTs “HIHe TR Seaio” T
“TTTE AR TR STt T g8 STHT For o Tkt aRams | et TR T ST Sreforeht
IAYEEATS “HFT AR TR Seais F=iid TG © | “HHe SRR Seaio T
“TE AT TR ST T HIIEE ST RIS TN TR S:-

o WM 3TARNHRT IeeaT

T HRTEC! TXTH Sr5eh! SHAHT 316 STk a1 SHETET g, et T a1 AISTTeg, ST S
SEoT TEISIE WIS AR TR ST STsheh! SEIerd HaTet i, 3-Riogd e STTehr
a1 A S fordi TRUeT S RIS F1e STTehTeRT SecerHT JHTasT TReh! 3 |1

o WA ATARIRT TR Seeta

T el SHHHT GrXd TaTel Teh STeTsted | sl ot T At T, 3 ek o strawger
foreg, wfer T o1 AISHTeg SHT G Grgeh! TeIaTe Hadueeh o1 S=s =il ®9HT TRUH g

12 Sy aTfushT safthen! SHSH, T T e FeAfHen™ STTET U, 20168 ol SHT & ol STSHT (U),(8) T () |

V¥ SO OTRUERT S fchen! TS, Tcd (SEqur e HeIfiierTd STTENT (G@T) e U, 048 gRT ST ST § %l SUEHT () T
THT 3¢ HT IYEH (R) |

X, < T UART TT 2 I WS (3T) i HET AT @UE () Tl HRIE T B |



Gegeh! @IS T4 0, 3eh: ¢, WS 20<?

(STTeIgdY TonfeiT), SaTeh SIORIT AT e T STHI AT 3 ATATRATS, “HIAS STfRrshieh! TR Secier”
[EERuCEIRTCIE NN

AT T UM I Grgehl ShHT HYTH GrgehT UETSTE IRl I el TILehi safehas 3 “afth
SR AT Shral”” T+t TSR TR TICATST et SRaws | 7 IiToTeT Tl Sreht TaIaTe SfoT i
ST TOREhT SATThelTs = S Teh ST T+ il HT-eh! SR | F TICTHT SR S difed safeh a1 5 3
SIORIT T ST 1 Tk | A1 AT foiespet ST8eTd ©, 3T © | UFeh Shi-arT = I aiaToTer
LT O Raws | THTE TH: SR T 8 | et Ufehl TRATST o 31 Teeh! forl | w7t Uent
T | afaTSTaTs ferfer frmsht deen deger form gerai T wieht wet fo et a1ef e T fifeqers 3
TS T AT O ST TRerat 2 feramofier & | St 9 i 20w e FfE ek gaT O deshret
AT o ERIe T REws | STRIT HATANTRT T FHIETEHT SR G 8T He aRa |

3. AT 5rERT SHAAT HUSRT HUSHT TEATHT 39X fo w18 o

T GG I 3o IS T THehohT SeTHhT SHerETsh T 3ol fot wfer Y off wifement
w7 o ST W T S TRl B

o STSITSTECT 0T a1 TP 1T T ot wfeen for 357t fom wfep

TE HE WG ATTFRHT TR Ieetor Frael FeTeh! SIS T SIS AT Frati-ad
SRV T b SHHHAT STeReTed! ot a1 e it feermm ok difeq ar frstet adhame
S o e WU WT STRINTT I o Uk geshen! AT ofi wifesment =g fog wreisTeh o
SERTST TRY SO W T T 6 s 3 o wfen s e 3 (1

o TS STfeTehT aftfRurfer it o atfer 3ot fo e ki St fo |feny
HTENT J e IS AT Tl SraIfer 31 shre] sirfeeht aitfberfer ot Soplt for Fumwent difgaet
TET I T TEeHHT TR T HIOT @it TR ik T dI AT Frafeerd SR
T IS T W TSR T R0 HATR SRETHT SRRt IS I S T e ereert a1
TG T 3 |

¥ JTANTH I BT T8t a1 frrehmare foraror o a1 atfarer ora
TfReer e TR STENT o URge AT SR ST 317 kT T ggehl ST quah!

e SATRIHRH! ITAe AT A HAThReh! TR Seeterehl 39 foramrei et 1 difedent
e a1 3= o WAeTe SRNTATS STHHR HUHT FIled AR SHA TSR AT

1% ST iR STl S, Tt FReTuT qorT HeAfieTy ST (T8 HRiTe) T, R0 % T, & I UAeh! %1 R %l @Ue (37) ufs
T @UE (3% o7 TR WG SRR TrR SecTgaTeht TRTHT e 3 |
197, < T THERT T £ 3 I SUGHT (§F) T (8) |




GHHUTRTANT TR AT AT GTRUHT & lehehl BT, Ged TH&T0T TUT AATHATT ST 0F...

TEAT IS T AT Tt foraror /T T wo SRR a9 S HhHhTe T 2
HENTEEATS AUt © | el 70T k! foremor gwarfeaa fepmet AERTers Uatsy o+ Sredtensh
ST I TR |

Y. ATANTA Toet! TEHT AT AT T TATIAT TH, AR TNRYIUTRT HIEHH HoaTer
T T HERTE T HaH sqaeelT

Tifed wHeT SRR T Tg ekt AT SR STERIHATATER FaxT T et o s
TEHT SRR JT EF= TATIRT 7T+ Her SaareT TRUsh! 3 | AT Hifed T e wee wdas
AR TR TIUTeRT HTRISRH FoaTei T W SqereelT Ui I8 SRITEel Th! © | T SRt
e T T i SeET THd HEehr T Ha SRR AT HRIE STRNTATS G B |

% AT ATErhTehT TR IECTUTHT HATHATT g e, HATHATIshT STl difsdent wa-
TEATT TITAR T T TG TXUTHT TRl I HATHAT T T
Uen! @Tfereh sHareerTHT deeh T ISt i HAfferd gar difSdsh! a-1 Henfd g HATewae g
FU I AT | T LA WG SRR T STHETHT HATHATT A8 T HISTEHhT

! T U HATHATT TS T ST TR | TR A 3T Teehieh! TR SeeioehT ST
HATHATT T e e M B 117

o, difeaent afvarurent stfersment giafaraar ararelt saareet o

T HEA FTEAATS TRITUTRT SRR G ! B | deshen! ufea Twwehl, difed T dies®
aTe HATHEATT HUh! T THTE, TTEehaTs ST G dT HET Sc1SH Ui HUeh! a1 THTh [Tgh
prea AN

R TRTE SrEehT SHHAT ol HISTHT T T T, HTSel o STATSAT UeHT GUatTehH! ot forofeht
IER, T EIETHT O e TSI, BITSd ST STITSITAT WUSHT ST el STk AT [HsTehl TRET a1 4T
5T SACTETIeRT SHHHT WUeh! SfORIR T HHT SAETIeRT STTTHA TFeiidl, J0&3 SHifom gat g
THHHT AfCIHA AT, T Grgh! HAAT [TooATSUHT ST Y&, TRITH! forewhieeh Tareish!
|1 ggeh! Ed a1 |l i g forehie T ol §e U, =5d a1 STITSIAT WOl Ak a1 fsrht
TTETehT Herel THd SATevdsh Ted qoT Je T Hieden TRy o STfirenr 78 demee gHfaa

5 ST 9TiCueRT Safthent S, Tcd fEaor qur Aafierd T, 2008 (6T TINET fed)sh! <l 2R &.|
1% ST wTiCeehT Safthen! ST, Tcd fEqur qur AAfiei™ U, 2098 (JET HIME Hiad)eh! SHT & i STGHT () T (8F) |




Hegah! Tt 9 o, 3ih: 2, WS 0£7?

T B | SR T SATeheh! AT ATTHehT ATAT ATl TR THeT Samrd e T
ST H I HE el B | freshaht 311 foa=rarent swroret difedens afoafd o o

TOHT T TR fo O sereerT e TRushT 3 1%
. s ferefer formr gt ey Faive srreramT fre fi wray

HANT qREoreht ATfT et fericamr fom Tz difedet @@kl HTER T %R @ieft fomiy
HETATHT e fo e THT SR T Hor FA1RE SRauT oIy tareraer 3ugh S1mest fod we
SEET T HINEA bl 3 |5

2 . I UTNUEhHT S {hehl BT, Ted BT qeT WA THATIeRT AITRT ohIYeh! TATTAT

GferaTers T8 T U3l 1Y T8 SAaEAT IH YN bl S | AT hINeh! FoeTaTen! AThT Aiferrd
AT T G H=ATAIh! Hioh! HATSTohed T SIGHT HTd HEET Weh! hiY HodTeld a3 |
& T T B 3

0. HET TARA Toeti3 ol T4 2awte Teh 6 g T @ HeT TetehtdT gavag 1 g
T AT
HENT digeh IR HET IS BT TehT Tk o 1361 WeT <o a1 e ol ey o
TIEATGER] SATET A6 TN THhT D | TIfereheh! SAEEATHT o] QTS Tawsh! e | ey
T SCATSUSHTHT T HET JeeTd TR SaFTE fet QT usht T+ sae et & |5

99. e E Tfa9Ta I=Trren! AT et foraem saareT

STEILSTET SRt T IR STt TEaTeRT 512 SITRehenT WA STTRISHThT TR Secierent 3= 52T T
UATHATT §F THehh! SEATHT ST Fehleret TS IR HET ST TaT dehlet Seierd S sTlSiHeh!
GSITIHT T TTeTden] GsTrIshl 5T 21} fofel Har saaeet 98 e Teh  13¢

2° AT UTITEhT SAfKheh! STHTeH, Tcd fEuT qem Hafieid U, 098 (d8T HIMEH Hi&d) l THT 4 .|

Y AT THIRR

X ST UTTUeRT Safheh! B, Tcd FEqur qor HAHeTT U, 002 hl dal G G TEhT ol ST 33 .|
R T I THT ¢ B ST () |

¥ U, I THT 3¢ HT SUSHT (8) |




GHHUTRTANT TR AT AT GTRUHT & lehehl BT, Ged TH&T0T TUT AATHATT ST 0F...

9. T FeTraT WueRT AT sFaEer

TSI U HT0T TRh S Teh IUX HIE STRFhTCeh! TR Jecier T HET SRR WS YATHT a1 =11
fesreramT Tem e STafi fet 1o gese T e osT AT sHere s B 1

93. Ty STeTeTaen! o TFaet saaET

TRTH S5 HHHT ST SEATEEHT AT faohTiadT Seeht aehieret ST T HEmeh! e T
ToRTT TTRT AT OTeT et =T TRgeh! FAhTemT Uk i wewfi foRY sTererd T3 7+
SAEAT TN B | I=0 SATHT AARATLRIEE AL =R THTGeh! FHeIIEHT TuTet Sehiet
T ToRTY ST el T OeEd qla Saaeel Wbl © | Il SAaTerae emehl Haet T
HATEHT & TANT T FHRTAT fI1w S7arerd U, J04R SHINH Heerva T I T HT HeTAdes
ST6 TET & STETaaiTs U SEeh! SR g areel TRITH © | fSieat T 3a STatera fommreia
T 575 S RIhT AT HEaI{-ere TeohT HETE® foraIs SETTHT & sFareal I8 g TRusht
.

Q¥ AT aTaent frgiactts e fag aemar fraiRor o saereern

3 TR SHTHT G F0 ARGUHT ¢ ATl =1 STRTTaHT SRR el TETT &l STaTerder
AT AT GaTehi TR, ST ToT HehHUTRTC =Tkt fgTrenrs e faut et 7 o T
oty fererteor et forem T 31T e T A SR e e B 1%

4. T o SETATRT HERAUIRTA I =T TFT-eff T SOCTTEAT UARTaE e SaaeeT

TRIY ST T ST o1 ST ST ST LA Yol AT Helioel STRTATHT HSHHUTRTA
AT TR BT SO (8 ST A9 HRIE Tl © | R farerashl Hee a1 st
STCRTHT feIel TSI R SHEeT oI S+ ST WUahT AT T T Ealied STaTeraeT o AvTRIe
AT Eral=t HTh STATEHT e fo S SHareeT B | €l SeieTec] e T FIaTs a1 T (ol
et ESFHVERTCI =Rt H1=T TS e fa saee e 5 14

9%, ST UTRURT Safthent TRERERT SHSTEUST T TFaft gEdT=aRur T FlaeT e avarweft
FEAT

T DIATS dTehl TFAfT SiTshl SRR sl SHAXUST T Faf et AT HRMed bl B | &l

4 ST OTRUERT SAfheRl SHieH, Tt FETor qom AATHATT U, 2 0l08, shl 6T SYMEet HIMEM T 51 GT ¢ i SUEHT (1) |
5 ST ATTUshT sAfeheh! ST, Tt FEqur e AeAfien™ U, Qo8 (dET HINEH afdd)eh 3% 3% .|

RO, AT GHT IR A

Y RITH R G




Hegeh! IS a9 o, 3eh: 2, WS R0<?

SIRIT S (chehl sioh WTTHT T@hl ThH Toicl FeTEUshI SATherTs T STTSURT SAeh THT ThellelielTs
Sgehel T faqo T el SR Aol FeRRT e, €T a1 SidBHeTe (e, 3uem
STERT ST G TH 7T 16 W | il Gl fAsTeh! gehaTaitet’s 3ucisd TRIST U sgaree
TG T G TR & |

1. SIERT AT Tg SqTEAT

eIt STEITCTd =UTe ShTT STHITSTH TTSd 3ol SRS HTH GraeT el i=ard HeTHT HeT SR W§
QT = AR SHehah! &8 WA I STk ST ETET fererT I 7T ST T |efra T giieraan
TG A TR B | 3°

& TYTTEHT T&ehT HASTRT

YT UTNUERT SAfhen! BMfeE, Tcd fequr qor Aafie™ SR U, 00 sl J@l GeeEd
HSHHOUTSHTCAT =T ZIHT J=AT3 Heca Ul ser€elT TEehi T AGSIE HshHUTRTCA =ATFh! I TS
& ForomT il g e | qC a1 SRIe et el TR e st e g Ul B StHeRl R
Ueh! SAT-aTIHT SIS T~ &1 e QRIS | AT bl [0 ST STHITSTH Teehl B :-

o Ut afewTaTer BT SHETEETAT HiSATS
IMe U gTe AfeehTeh! TR Secte 1=t U+ STtk JudT 914 ikl qieamsT 3§ o7ef
T AR | ST AT 1 WIS TR st (difed) AT+ et o Wl TR @
ST § FELER Ao srear 3¢l fowe | 7 afwTTer safth SIoT arsTed! Tt JTe TR
STHER] ST FTH, HEISH T HEAT el STHesT 7T AW TEWe A Sflaws | a9 fowam
O TiTe TR firetreg o afes |

o UTATST T STeagEeh! TRWTST HEAT

TG YA ST R0T TehT A TR TR Sected SAdiaen! “Trt s f&amerT
HEAT YTERTAT R TIHTST SR T | il ST T AT fEeTent &1 T 3T HreT |
Aot fETenT 1 At Fefeor 7T S &9 e | e I eash! TWTHT HRERETE THUH
FIATEIHT SHSATS G TS |

AT ST HETHT ool AT+ TG ST TEhT S T<h AT oI =2TRIeh Tel o T &aa: fewa
T ETET HE UAHT TR © |¥1 o “HTaiTTeh U ST TRehT e i &1 W1 fafire et
HT-FATH TSR] AT H ISR TRATST ThT QR | T Urfehl TRATHT W1 =T feforer

=% T qTRUeT saftheh! SMfsH, Ted fFedor qom Tefieta U, 2068 ol J@T HINGl UUh! SHT Yo .|
%° T, I THT IR T.HT ITGHT (3) |
A o wifruerT SRRt MR, T FRETUr quT ST U, 2008 I T8 HNEAERT ST THT 3 T ITEH (1) |




GHHUTRTANT TR AT AT GTRUHT & lehehl BT, Ged TH&T0T TUT AATHATT ST 0F...

BTTE U FHRAT-TAHT [odT1E TS Ho SR | 78 HIEA UTHT ST WUh! “HTeST - T8 €0
T TR YTeaTac1oh! TIHTHT I8 HRIEHTE T S Teeh T idth fore TG |

e T STl itfberfr ot IS fa ToTUsht Tifeder STTem T T @it ST i HieaT e
G BT TS | AT ST Ieera TehT Tl TohTeHT STEATATS “3h1e] afeteh! aifeerfer wg
o sreaTenes feafa wE eedteR foremn of IS e | wedTET Afaes | T SrsaTe e
ICHTNTCT 3th STEETeh! ST FE Tl Y& T-HT JeaT J=ar forlT |

TR S ST TR STHE STeshehl BATHT HITSeh! Taa=T FgHIqHT T HeATHelTd g1
e i ST TE HEA T © | T HEd] STTEATATs Tl qenic” Hi~l H=H1 fgfore
3§ EHS | I “TAq FEHI” I[eqehl TICATHT 7T AT © | HIS sIelfoig, STersred!
T ST FHETHT TTHTT SHAHT T FEH I IToqah TICHTHT T SR AT T1 &1 IToa3h! TICaTsT
ST B | TICATT FTHET ST St TeH i Grarw2HT fofdTe T Sagsidl e g U |

o STATE TETUA gt TrwawT srater ARaT
HSRHUTERTS AT TUeh! T HSRHUTSRTC I T ZEITS feet! WeHehah! Ty wai wesre hus fosy
B | TR FehiTct HeT FersH ol Taretta arardt (ol 7 srafey sTrimee fawiie ST o
farforet weh o wifaeeRt 3 133 o Her AR T ety § aftguent 34 | 6 qey e o e
fofer 79 Srafer el HeT R T STt U 9 e e 3ugw g | A1 fave S
GHIYA T BIST G | AT el <o ol wu afes ol ey AT wea oo S ST
a1

T oRIY STeTerdent e i Tafer o T Wl e TRl S | Tk Fehictele T
TS HOTT WY T TRIT ST T3 THTHT T HETEE Ao Al-h] Ta FFTEHT SEs |

5. T AEATETHRT U SUE T ACUvT orems

T TYMEFHT HiTe foRee STy ARaueh! @ v whidue foseres meitarent gfvenre Tieqof @t
2Ra= | 313 STSAT A THT YFY T YT W ITeeTac] ST ST © | FHTS HIME UehT fofi=
THTEE forfire Tl Sew g o] Wit 379 AT | X ol WS ST £ i IS (]) HT AT U
TE TP B ST FTHRITRT ARITSRT EaT AT ST T W e ST TR SIeTee T8I 3 |

TETY 7T UAehT T 4 3 HT EIEH T o9 ThT SUSHT (§3) AT “SARANTT” 1 3168 AATITH
BT AWTSATE LY T WET SHISUHT B T TSI S | HIEt SHMHET SUSHT (&) o7 T

2 T UTUhT SRR BT, e FRTuT qeT HeAfHerd U, 0108, T TET HITEHEIRT ST ST R T 3T (3) |




Hegeh! IS a9 o, 3eh: 2, WS R0<?

“FE U =il seh! AT g FU ARGUaRT 9T i v i ARauen! B |
SATHTOTHT T T HRFHHT “IH U Il TS “FT U et gaedi | foles srearm
A Fiehl T GHE g | SMET TTHT <T@ A 9ol TeaTdetiel Hel UATTS TSHTS e
TAQTE o ST EATCT MG U Wl SIS 5§l WRMeT U STid (awraret! STl e
Y T Tthed 31 s | U g3nye 91 ufs Fammadt a8 vy fagae faadia afausnt
1 ST HETeTehT et Ffqul 7t Big, HregTens: i © |

“TE U S Soh! FRATEAHT ST 0 ARIUHT 9T A Tl e U ST bl
TrermTaretieTs SIS | forTv Sire TR g TAeTs g U 3 e | 31 fremmaett S1am O
TSy o v et el ek Ifam® | |IET SUSHMT SUSH (§) TN BHISH 7T WHTH 3 |
JUSHT (& ) HT STISFRT THAT AT THEHT ARITERT T3 SHIHT HATIREE HIF Ieoid S | SUTH (8)
T STHRHT SIS TS oieg T2 | ST A1 Forer STHT TRE SR T aRell | SAgamet
R TTRT AT 3= g1 A T e 37 AT 6 |

TS U T o T ITSHT (£) T @US () WT HRIE a1 ... T Tt BTLAT” T ...
T BTt SAT” 1 T HRITE TTeh! FEiaT giiet A0l T 3189 Raws | ETH SATHTcsh
HRFGEE T UL SR ) ToohT B+ | 3168 SANTHT T ThET S | ) ITHT A9 TR
3T e q il A SHTFHR I ARITHI B |

o HE TATATEE 3T Y
AN STeAe] T HEEIeh! BHICHT ATHT IHT 3 Tl IUSHT (3) SHISH T34 g i afferet
|firf TaT weeh! g8 AferT et febTie T wer] o e SRieel oueh! STEWHT (\9) HT TTRUH
B | AT S R T THHRAT AT T %6 g 7 STEIE D | AT ST [ 3!
T afufa o7 = ey ar afie v T T e ST veTfteRr fawrier
ittt TRTeRRicTs SFHET ST T8 soae TRy Todl | CIed! 98 ST TgaT 3=
EERIEREEN

AT dTSHeATs =TT S SHITSTH B ATIh] oeliel ST 71T GTelt foid S sararee e
D | AT A STTCATHT AT AT STt FoIe T 2, ot STTETe UAHT + T8 g 921 | | Arreret
fofar sreament ftfurfa, T T EerHurRTe e = fagraes sman o sie 3, <t foweres
3 T LB AT B3, et A1 foroy afy et Fshieren! ot sifeus afa=s | foae
STEITTEhT STE STET UAHT Ty 7ol |



GHHUTRTANT TR AT AT GTRUHT & lehehl BT, Ged TH&T0T TUT AATHATT ST 0F...

?. JUTT UTRUSRT ST fheh! BT, T HEUUT AT HATHATT ATINT U, 2009 i d&T

Q.
qo0

YN T ATANTEERT et

ST ITRTERT Sftheh! SHISH, T U g Safiand ST U, 099 3T J6T € q8mq
HSRHUTETA T Geelell STTNTEEeh! {HehTHT 9T TTAT & AR D | Arfereh THeh! ST
saferen! Reurfaent afea, wca feaon, hifed T dresan! ufeam, difeqars aftqor fwrieen are
freshetts AN fAEiE T e Sreiidrs 39 Jnead 99 T8 IR © | I8
STRINTATS SATHT 1 TFITETHT o7 TSl e | I8 TR T HshHUTshle I = Treweff
HTANTEER! H{HHTATS ST SHITSH I T Hiohe:-

T o e g

TE MG Tt AT ST £ 3,33,%3,34,3€ TT WG 1S TH 335, R4, o 1S ATANEEAT
o AT SaH TR B | STTTEE 8T Sifom |1 o frart Fereares a7 T i
T T Ew:-

HHE TR Iocio T W SAerehieh! TR Secioerl Shfd, TRRaT qm aer grgaht
SHHHT SgohT T&Te% e TEhT Shidgeh [Is3y0T 1,

. W SRR Secie T HIFa STTUeheh! TR Secieren! sTRHT ST=vureh! Seha feftor T

g 3190 TH,
A TE TS T ATl JaT T, TEITIAT 7T o 7= U ch ST 7T ~iTe] HiehT aHet
fowie T,

. ifeqaTs rgeht TRl T 3ferd T ATiee afteRor iy T,

4 dreeheht ATfelen ford=Tarent shror difeqas erfadfd for Fee SRauaT Jurer sraTs | &
fifedqens Jem T e m,

T SATRRehT TR Socio STeshehl ST Yiied o7 Tigehal ST THeT HATHATIshT AT
FraeT foun <ozt saermT difsash! o=t genfd 9T Tauent aferT 1 T difsdent T@a gt
o gt we afes difed T e e T et Fafier e,

T STTRRER TR Iece sTeshent BeATHT HfEAeTs & Tusht &fer T dfreshel STNT wmet =
ThT TS THdehT ST FifEden! Tad=1 TeAfddT &THTeHeh! i T,

. A ST TR Socte el ST T HATHATT § Feheh! HIe STHHReR! ITTereh!

HATHT HISohalTs STIRIISIERT ST HRT-Ta erahT et famii 7,
AT AT TR Secteeh! HeTHT Hor SfhelTs TR0 (W) T A fawiE T,

i shfsa, gfires Bt qem STargrieh g T TRER(T T aEHE FHT Hr Frre 7,



Hegah! Tt 9 o, 3ih: 2, WS 0£7?

4. WITHAT AT SRR Socied qT A HTHHRR! T STTeeR! BT 8 Aia FHTEaden
AT o AT, ST T ST GeTeh] Srer-amT foTi T, T

42, T G5! HAHTed HRUGER! Ulee T, HRHUIEHIT =TIl AT T, THRoT Jal=eHT
T FHTATS AT G fo |

o UTH RTINS HITAATIEsh o T

-

q. UTohT ST (GRS o1 TahT SaTET T HTfolehehl SeeelT) HT ST TS, HRIER « T HTaT
NIEKIEEEIRECRIEH

3. STRANTHT SR FaTTRhT T SFHETe SHRTNAT T FRICAATYe [STFHER S8 7T SITTaror EeT M,

3. AT ATl STTeReT Y51 T AT TRTERRT T HHERICTs SeTee™T HhHuTehTe
=1 gt e srfvfaeRtor T drfer fo,

¥, SNSRI YeTTerehrieh! e T arfiica =Imenfrd T amamT STaTid YU Siehic T,

X Fol Tifed qwey STRINTeR! T Fored R 7T+ STagshal AU deet! qeHT JHd TR HRITer o
H=Teh! forshrer T ol SIS, TTerehi T e T,

. STTITTHT T ISEEah! BT T STTH-ETRT AT oIy SHRTIchen! SaeeTo T,

o, SRATTERE NSTEEH! HEST Ugah! AT TG FET T, TTSANa AR FHarit T
SR STHAT T THTH! STTTH TForaeror T fifSqist s Jusht gHfee T,

5. STRANTER! T HFITEAATS fe5et ST T TR ST AT STRAEE ST TH,

<. UFHT T @ TR dlehehl = auen! shrararer i § SATNTeEaTs dlfehteh! HepmurRTei
T el TRl shTed T T T SRR hiH HSTe! 5 T JF=1 T |

qo. Ty

OTEAHT HSFHUTERT =TT T T SehATeATS FHersaT q=re-eht ST forta ot were g fofsre
TETEEE TaTgq Ui ST T Hehoh! ST 3 | BTt I6 Ealel SITETOT S ST qTieehT
TRl B, Wcd FRET0T T AT STANT U, Jo0le? HT HEYU! HIEH TRUH © | |
HRTERT STRITTET O T3 T TR N hraiafe 311 - Hshurehiet| =1 TR Sehareht g ot
FRIEE FET T T ST SIeTe ThT EaT AIet SHfeH ATATese Yfeh! fHefe 1 o
SRS | AT {HehTeRT ST <=l T 3o ST 7T «f 3181 §F 0 <Raws | STTANTR T3
T TERHT AT TG FETR! ool S T o |

Dol



Rl @IS T4 9, 3deh: 9, WS 20<?

Public Hearing: Its Importance in
Transitional Justice

Pooja Khatri g

Abstract

Public hearings are a critical component of transitional justice, offering victims a platform to
share their experiences, fostering accountability, and promoting reconciliation in post-conflict
societies. This paper examines the role of public hearings in addressing historical human rights
violations, highlighting their significance in truth-telling, transparency, and societal healing.
Through case studies from Argentina, South Africa, Sierra Leone, and Nepal, the study explores
legal frameworks governing public hearings, their contributions to national reconciliation, and
the challenges they face, such as political resistance, victim protection, and legal constraints.
While public hearings contribute to historical accountability and healing, their effectiveness
depends on strong institutional support, security measures for participants, and a commitment
to justice. The paper concludes by recommending strategies to enhance the legitimacy and im-
pact of public hearings in transitional justice processes, particularly within Nepal’s evolving

legal framewortk.

1. What is Transitional Justice?

Transitional justice (TJ) is a complex and multidimensional approach that helps societies
confront and address past large-scale human rights violations, particularly during transitions
from conflict or authoritarian rule to peace and democracy. In the 2004 report titled “The
Rule of Law and TJ in Conflict and Post-Conflict Societies,” the United Nations Secre-

tary-General defined transitional justice as:'

“the full range of processes and mechanisms associated with a society’s attempts to come
to terms with a legacy of large-scale past abuses, in order to ensure accountability, serve

Jjustice and achieve reconciliation.”

g Joint Secretary, Commission of Investigation on Enforced Disappeared Persons, Nepal
! United Nations, The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, UN. Doc. S/2004/616 (Aug. 23,
2004), available at https://digitallibrary.un.org/record/527647?In=en, (Accessed on Feb. 1, 2025).
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It is basically based on four pillars® which are truth, justice, reparation and guarantee of non-
occurrence. The Max Planck Encyclopedia of Public International Law describes TJ as a
branch of international law focused on addressing past atrocities during political transitions.
It applies mainly in two contexts: post-conflict justice and redressing abuses by authoritarian
regimes. The overarching goal of TJ is to eliminate impunity, uphold the rule of law, and

support democratic governance by implementing legal, institutional, and societal reforms.’

TJ comprises measures to address severe human rights violations during conflicts or
oppressive regimes. It includes acknowledging past wrongs, prosecuting offenders through
legal procedures, compensating victims, and, when suitable, granting amnesty with victims’
consent, ensuring their dignity. TJ aims to promote reconciliation, justice, and reparation,
ultimately fostering a fair society and lasting peace in post-conflict settings by supporting

victims and ensuring justice.’

The United Nations’ Guidance Note on TJ, issued in March 2010 outlines the key components
of TJ, such as prosecution, truth-seeking, reparations, institutional reform, and national
consultations, tailored to each society’s context and international legal standards. Recom-
mendations for strengthening UN activities include addressing the root causes of conflict,
integrating human rights and TJ into peace processes, and coordinating disarmament and
reintegration efforts with TJ. This framework aims to help societies achieve sustainable

peace and the rule of law.’

TJ prioritizes truth commissions to document past human rights abuses, recognize victims,
and shape historical narratives. It also involves providing reparations, including financial
aid, healthcare, and education, to support victims. Additionally, it focuses on reforming state
institutions like the judiciary, police, and military to prevent future abuses. Memorialization

efforts, such as museums and monuments, play a key role in honoring victims and promoting

¥}

w

Special Rapporteur on Truth, Justice and Reparation on Apologies for Gross Human Rights Violations and Serious Violations of
International Humanitarian Law, U.N. Doc. A/74/147 (2019)

Anja Seibert-Fohr, Transitional Justice in Post-Conflict Situations, in MAX PLANCK ENCYCLOPEDIA OF PUBLIC INTERNA-
TIONAL LAW, Riidiger Wolfrum ed., (Oxford University Press 2012), cited in European Parliament, DROI 2006/28, available at
https://www.europarl.europa.eu/meetdocs/2004_2009/documents/fd/droi20060828 definition_/droi20060828 definition_en.pdf,
(Accessed on Feb. 1, 2025)

Inseconline, Transitional Justice in Post-Conflict Societies and Nepal’s Efforts, INSEC ONLINE (Nov. 15, 2018), available at

https://inseconline.org/en/forum/transitional-justice-in-post-conflict-societies-and-nepals-efforts/, (Accessed on Feb. 1, 2025)

Security Council Report, Transitional Justice: A Framework for UN Engagement, available at https://securitycouncilreport.org

(Accessed on Feb. 3, 2025)
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awareness of past atrocities.’ Public hearings in TJ provide victims and witnesses a platform
to share their experiences with truth commissions, ensuring public acknowledgment,
historical documentation, and societal healing. They promote reconciliation, transparency,

and inclusivity, allowing communities to engage with past atrocities and reflect on justice.’

2. What is the Relation between Public Hearing and Transitional Justice?

A public hearing is a formal and transparent forum in which various stakeholder including
victims, perpetrators, government representatives, and, at times, the general public assemble
to discuss, testify to, or witness events related to human rights violations, systemic injustices,
or abuses that transpired during periods of armed conflict, authoritarian governance, or
political repression.® Additionally, it serve as a pivotal mechanism within truth-telling
processes, typically facilitated by Truth and Reconciliation Commissions (TRCs) or

analogous bodies.

These hearings are strategically designed to foster transparency, accountability, and
recognition of victims’ experiences, while simultaneously contributing to societal healing
and the reconciliation of formerly divided communities in post-conflict or post-authoritar-
ian contexts. Through such proceedings, it aims to provide a structured environment for
confronting the past, establishing an official record of historical injustices, and facilitating

the collective process of rebuilding trust and social cohesion.’

Public hearings in TJ are typically conducted after a period of initial stabilization following
conflict or authoritarian rule. This timing allows for the establishment of necessary legal
and institutional frameworks, ensuring that the hearings are conducted in a manner that

upholds due process and the rule of law. The specific timing can vary based on the unique

o

-
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United Nations, Report of the Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recur-
rence: Memorialization Processes in the Context of Serious Violations of Human Rights and International Humanitarian Law: The
Fifth Pillar of Transitional Justice, U.N. Doc. A/HRC/45/45 (2020)

U.N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, ABOUT TRANSITIONAL JUSTICE AND HUMAN RIGHTS,
available at https://www.ohchr.org/en/transitional-justice/about-transitional-justice-and-human-rights, (Accessed on Feb. 3, 2025)
Richard Ashby Wilson, THE POLITICS OF TRUTH AND RECONCILIATION IN SOUTH AFRICA: LEGITIMIZING THE
POST-APARTHEID STATE 98 (Cambridge University Press 2001)

Aneta Wierzynska, Consolidating Democracy Through Transitional Justice: Rwanda’s Gacaca Courts, Vol. 79(5), NEW YORK
UNIVERSITY LAW REVIEW 1935 (2004)
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circumstances of each society, including the severity of past abuses, the readiness of

institutions, and the needs of the affected communities.

3. How Public Hearings contribute in Transitional Justice Process?

Public hearings are a crucial aspect of TJ, providing victims a platform to share their
experiences and allowing perpetrators to acknowledge their guilt. These hearings contribute
to national reconciliation and collective memory, enhancing the legitimacy of TJ processes,
especially in contexts of skepticism about legal fairness or accountability. They play a
significant role in addressing the legacies of human rights violations, armed conflict, or
authoritarian regimes, facilitating truth-telling, accountability, and societal healing. Top of

FormBottom of Form

a. Platform for Victims
Public hearings provide a space for victims to testify, ensuring their voices are heard and
their experiences are validated. This contributes to both personal healing and the accurate
documentation of human rights violations, which is essential for historical accountability."
It serves as a vital platform for victims to publicly share their experiences, offering them an
opportunity to have their suffering recognized and validated by both the commission and

society at large.

b. Accountability for Perpetrators
In the early stages of truth commissions, particularly those initiated in Latin America during
the 1980s, public hearings were not a common practice. Several factors contributed to this
absence. In some instances, confidentiality was crucial in encouraging perpetrators to step
forward, while in other cases, concerns about potential retribution outweighed the advantag-

es of public exposure.

It allows perpetrators to admit guilt in exchange for amnesty or reduced sentences. This
process of accountability is crucial for restoring trust in the legal system and fostering trans-

parency regarding the crimes committed."'

c¢. National Reconciliation

The hearings facilitate national reconciliation by contributing to collective memory, encour-

1% Comision por la Memoria, Informe Nunca Mds 1984, COMISION POR LA MEMORIA, available at https://www.comisionporla-

memoria.org/por-que-mienten-los-negacionistas/informe-nunca-mas-1984/, (Accessed on Feb. 4, 2025)

" Truth and Reconciliation Commission of South Africa, Report of the Truth and Reconciliation Commission (1998)
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aging dialogue between victims and perpetrators, and promoting societal healing. They help
build a shared understanding of the past, which is vital for overcoming societal divisions."
Legitimacy of TJ: The public nature of the hearings enhances the legitimacy of TJ pro-
cesses. Transparency and public scrutiny are essential, particularly in contexts where there
are doubts about the impartiality of the legal system or the effectiveness of other account-

ability measures."

4. Global Implementation of Public Hearings in Transitional Justice

Public hearings in TJ evolved in the late 20th century as part of efforts to address past
atrocities and promote justice, truth-telling, and reconciliation in post-conflict societies."
However the practice of public hearing through different modes had been adopted in history

as a part of TJ mechanism.

a. Truth Commissions in the 1980s

The concept of public hearings within the framework of TJ began to emerge in the 1980s.
One of the earliest instances occurred in Argentina following the end of the ‘Dirty War’
(1976-1983). In September 1985, nine members of Argentina’s military junta, whose
successive regimes covered the period known as the ‘Dirty War,” faced a trial that included
public testimonies. This trial marked a significant moment in the use of public hearings
for addressing past human rights violations.”” The Argentine Truth and Reconciliation
Commission (1983), known as the National Commission on the Disappearance of Persons
(CONADEP), marked an early example of a truth-seeking body where public hearings
allowed victims and witnesses to testify about the atrocities committed by the military

dictatorship.'*

The trial featured public testimonies from victims and witnesses, providing a platform for

sharing experiences of state-led repression. Over approximately eight months, the court held

" Truth and Reconciliation Commission of Sierra Leone, Final Report (2004)

" United Nations, GUIDANCE NOTE ON TRANSITIONAL JUSTCIE (2010)

' Comision Nacional sobre la Desaparicion de Personas (CONADEP), Nunca Mas (1984); Truth and Reconciliation Commission of

South Africa, Report of the Truth and Reconciliation Commission (1998); Truth and Reconciliation Commission of Sierra Leone,

Final Report (2004); Commission for Historical Clarification (Guatemala), Memory of Silence: The Guatemalan Truth Commission
Report (1999)

13 See generally, Ellen L. Lutz & Caitlin Reiger eds., PROSECUTING HEADS OF STATE (Cambridge University Press, 1™ ed.,
2009)
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The Report of the Argentine National Commission on the Disappeared (CONADEP), Nunca Mas (1984)
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78 public hearings, during which more than 700 witnesses delivered their accounts. These
sessions were meticulously documented, resulting in around 530 hours of audiovisual re-
cordings. The public nature of the testimonies aimed to acknowledge past abuses, contribute

to the historical record, and promote societal understanding and reconciliation."’

b. Truth Commissions (1995-2002)

The South African Truth and Reconciliation Commission (TRC), established in 1995, was a
crucial mechanism in addressing the human rights violations of the apartheid era. Between
1996 and 1998, the TRC held public hearings to uncover the truth about the atrocities
committed during apartheid, foster healing for victims, and promote national reconciliation.
These hearings were designed to allow victims and survivors to share their experiences
and give perpetrators the opportunity to admit their wrongdoings. Perpetrators who fully
disclosed their involvement in violations were granted amnesty, creating an incentive for
open dialogue and truth-telling. The TRC’s focus was on restorative justice, with legal and
psychological support offered to victims and a commitment to public accountability for those
responsible for the abuses.' The hearings were structured in stages, beginning with outreach
and preparation, followed by sessions focused on gross human rights violations and then

thematic hearings on specific issues like political violence and abuses by security forces.

The TRC’s hearings were organized into three committees'® the Human Rights Violations
Committee (HRVC), which collected testimonies from victims and held public hearings
across the country; the Amnesty Committee, which granted amnesty to perpetrators who ful-
ly disclosed their involvement in human rights violations; and the Reparation and Rehabil-
itation Committee, which focused on compensating victims and providing support for their
rehabilitation. Each committee had a distinct role in addressing the consequences of apart-
heid violence and contributing to the healing process. The HRVC was responsible for doc-

umenting atrocities and gathering testimonies related to racial violence, torture, and forced

7 Plan Condor, The Argentine Trial of the Military Juntas, available at https://plancondor.org/en/node/1473, (Accessed on Feb. 3,
2025)

'8 Truth and Reconciliation Commission of South Africa, Final Report, Volume 1: The Truth and Reconciliation Commission of South
Africa Report 16-20 (Truth and Reconciliation Commission 1998)

' John Doe, Reconciliation: The South African Truth and Reconciliation Commission’s Contribution to Dealing with the Past, Recon-
ciling, and Building the Nation, RESEARCHGATE, available at https://www.researchgate.net/publication/266285662_Reconcil-
iation_The_South African_Truth_and_Reconciliation_Commission’s_contribution_to_dealing_with_the past reconciling_and_
building_the nation, (Accessed on Feb. 4, 2025)
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removals. The Amnesty Committee’s role was to provide a legal framework for perpetrators
to disclose the truth in exchange for amnesty. Finally, the Reparation and Rehabilitation
Committee worked on delivering reparations and aiding victims’ recovery. Together, these
hearings and committees helped South Africa reconcile with its past and establish a more

just society.

¢. International Criminal Court and Hybrid Tribunals

While international criminal tribunals like the International Criminal Court (ICC) or ad
hoc tribunals (e.g., for the former Yugoslavia and Rwanda) focus primarily on criminal
accountability, some hybrid tribunals and TJ mechanisms, like those in Cambodia or East
Timor, have included elements of truth-telling and public hearings. These public hearings
aim to hold perpetrators accountable in a way that engages the public and facilitates

understanding of the broader societal impacts of mass atrocities.”

Public hearings in Cambodia and East Timor, complement the criminal accountability focus
of international tribunals like the ICC and ad hoc courts. These hearings aim to document
atrocities, provide a platform for victims to testify, and promote national reconciliation by
engaging the public. In East Timor, the Truth and Reconciliation Commission (CAVR) held
public hearings to address human rights violations during the Indonesian occupation, broad-
casting testimonies to foster societal healing and understanding. Similarly, in Cambodia, the
Extraordinary Chambers in the Courts of Cambodia (ECCC) integrated public hearings to
offer a space for truth-telling, accountability, and public engagement in understanding the

Khmer Rouge crimes.

d. Public Hearings in Transitional Justice: Global Case Studies

1. South Africa
The TRC organized 83 public hearings across South Africa, allowing victims to share their
stories in diverse public spaces such as town halls, schools, and churches. These hearings,
broadcasted on television and radio, reached millions of South Africans, helping to human-
ize the process and create a national dialogue around the injustices of apartheid. Through
this openness and media coverage, the TRC aimed to confront the past, foster collective un-

derstanding, and facilitate societal reconciliation.”' These hearings, broadcast on television

0 Naomi Roht-Arriaza, Hybrid Justice in East Timor, Sierra Leone, and Cambodia: Lessons Learned and Prospects for the Future, Vol. 43 (1),
STANFORD JOURNAL OF INTERNATIONAL LAW, Stanford Law School, 2007.

! nternational Center for Transitional Justice, Public Hearings: Platforms for Truth and Dignity.
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and radio, reached a broad audience, enabling the public to engage directly with the nation’s
painful history. The hearings served two primary functions: first, truth-telling, by allowing
victims and witnesses to share their experiences and enabling perpetrators to apply for am-
nesty in exchange for full disclosure of their actions; and second, reconciliation, by fostering

national healing and mutual understanding through their public and transparent nature.”

Sierra Leone

The modality and strategy employed by Sierra Leone’s Truth and Reconciliation Commis-
sion (TRC) (2002-2004) centered on restorative justice, with a focus on truth-telling and
national reconciliation. The public hearings served as a crucial platform for victims to share
their painful experiences and for perpetrators to confess their involvement in war crimes in
exchange for the possibility of amnesty. This non-punitive approach promoted transparen-
cy and accountability, shedding light on the atrocities committed during the civil war. The
TRC’s strategy included extensive outreach to encourage wide participation, as well as pro-
viding legal and psychological support to help victims navigate the emotional challenges of

testifying. *

Through these public hearings, the TRC aimed to foster healing by validating the suffering
of victims and creating a national dialogue on the country’s violent past. The outcomes of
this strategy were significant, including the documentation of war crimes, the establishment
of a collective memory of the conflict, and the promotion of reconciliation among Sierra

Leoneans.”

111.Guatemala

In Guatemala, the Commission for Historical Clarification (CEH) held public hearings from
1997 to 1999 to investigate human rights violations during the civil war (1960-1996), par-
ticularly the genocide against indigenous communities, and to provide a public record of
the conflict”. Likewise, in Chile, public hearings were part of the Truth and Reconciliation

Commission (1990-1991), which aimed to document abuses during Augusto Pinochet’s dic-

2 Truth and Reconciliation Commission of South Africa, Report of the Truth and Reconciliation Commission (1998)

 Truth and Reconciliation Commission of Sierra Leone, Final Report (2004); Commission for Historical Clarification (Guatemala),

Memory of Silence: The Guatemalan Truth Commission Report (1999)

?* Sierra Leone Truth and Reconciliation Commission, Witness to Truth: Report of the Sierra Leone Truth and Reconciliation Com-

mission, Volume I (Sierra Leone Truth and Reconciliation Commission 2004)

* Guatemala Truth Commission, FROM MADNESS TO HOPE: THE 12-YEAR WAR IN GUATEMAMA (Commission for Histor-

ical Clarification 1999)
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tatorship and facilitate national healing.”® Other countries, such as Liberia*’, Timor-Leste™,
and Morocco®™, have also conducted public hearings as part of their TJ frameworks, focusing
on truth-telling, reparations, and fostering reconciliation after periods of conflict or author-
itarian rule. These hearings are essential in promoting transparency, accountability, and so-

cial healing by confronting painful pasts through a shared public dialogue.

1v. Peru
The Peruvian Truth and Reconciliation Commission (TRC), established in 2001 after the
end of the Fujimori regime, was tasked with investigating human rights violations during Pe-
ru’s internal armed conflict from 1980 to 2000. The conflict involved the government, insur-
gent groups like the Shining Path, and paramilitary forces, resulting in around 69,000 deaths
or disappearances, mostly among Indigenous people in rural areas®. The TRC aimed to
investigate the causes of the violence, identify responsible parties, document its impact, and
promote reconciliation. Public hearings were a key element, with approximately 12 hearings
held across the country, including rural areas, allowing victims to share their experiences
and raising awareness about the scale of the atrocities. These testimonies were crucial in

countering official narratives that minimized the violence and documenting its human toll.*'
5. Is Victims Satisfaction a Key Component in Public Hearing?

Public hearings conducted by truth commissions in various countries have had mixed
outcomes in terms of victim satisfaction. In South Africa, the TRC allowed victims to
share their stories but left many dissatisfied due to the amnesty granted to perpetrators,

which prevented prosecutions.” Similarly, in Rwanda, the Gacaca courts provided some

%6 Chile Truth and Reconciliation Commission, Report of the Chilean Truth and Reconciliation Commission (1991)

" Truth and Reconciliation Commission of Liberia, Final Report of the Truth and Reconciliation Commission of Liberia, available at
www.trcliberia.org (Accessed on Feb. 4, 2025)

% Comissdo de Acolhimento, Verdade e Reconciliagdo de Timor-Leste, Chega! The Report of the Commission for Reception, Truth
and Reconciliation in Timor-Leste, Relief Web, available at https://reliefweb.int/report/timor-leste/chega-report-commission-recep-

tion-truth-and-reconciliation-timor-leste (Accessed on Feb. 4, 2025)

» Equity and Reconciliation Commission, Final Report of the Equity and Reconciliation Commission, National Human Rights Council,
available at https://archive.cndh.ma/an/rubriques/documentation/publications/report-equity-and-reconciliation-commission-ier (Accessed

on Feb. 4, 2025)

¥ Lisa . Laplante & Kimberly Susan Theidon, Truth with Consequences: Justice and Reparations in Post-Truth Commission Peru,
29 Hum. Rts. Q. 228 (2007)

*! Franka Winter, Giving Voice to the Voiceless? Second Thoughts on Testimony in Transitional Justice, Vol. 6(3), A JOURNAL ON
SOCIAL HISTORY AND LITERATURE IN LATIN AMERICA 90 (Contra Corriente) 2009.

*? International Center for Transitional Justice, Disarmament, Demobilization, and Reintegration: The Case of South Africa (2009), available
at https://www.ictj.org/sites/default/files/ICTJ-DDR-South-Africa-CaseStudy-2009-English.pdf. (Accessed on Feb. 10, 2025)
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justice, but many victims felt the sentences were too lenient, and safety concerns emerge.*
Chile’s Rettig Commission offered victims a chance to voice their suffering, but many were
frustrated by the lack of accountability, as the commission could not prosecute perpetrators.*
In Peru, the CVR gave victims a platform to speak, but the lack of prosecution left many
dissatisfied. Sierra Leone’s TRC allowed victims to testify but did not hold perpetrators
accountable, especially due to the amnesty granted.” In all of these cases, victims valued the
recognition and opportunity to speak out, but the absence of full justice and accountability

led to widespread dissatisfaction.

The dissatisfaction stemmed from several key issues. While truth commissions like South
Africa’s TRC and Chile’s Rettig Commission allowed victims to share their stories, the
failure to pursue criminal prosecutions left perpetrators unaccountable. In Rwanda, lenient
sentences for perpetrators led to frustration as victims felt justice was not fully served. In
Liberia, victims felt that the process lacked reparations, leaving their suffering unaddressed.
Additionally, in community-based processes like Rwanda’s Gacaca, safety concerns arose,
with victims worried about retribution due to the absence of adequate protection. In Peru and
Sierra Leone, the truth-telling process was seen as incomplete, with many grievances left
unaddressed. The focus on lower-level perpetrators and the exclusion of powerful elites also
deepened dissatisfaction, as victims felt that the powerful escaped justice. Ultimately, the lack
of criminal accountability, lenient sentencing, insufficient reparations, safety concerns, and

incomplete truth-telling were common sources of dissatisfaction across all these processes.

In many transitional justice processes, the issue of consent varied between countries and
specific commissions. In South Africa, the TRC sought victims’ consent to participate in
public hearings, but victims sometimes felt pressured to testify. While efforts were made to
inform them about the process, consent was not always rigorously documented or emphasized.

Similarly, in Rwanda, victims were encouraged to participate in the Gacaca courts, but

% International Center for Transitional J ustice, Disarmament, Demobilization, and Reintegration: The Case of Rwanda (2009), avail-
able at https://www.ictj.org/sites/default/files/ICTJ-DDR-Rwanda-CaseStudy-2009-English.pdf. (Accessed on Feb. 10, 2025)

** International Coalition of Sites of Conscience, International Journal of Transitional Justice: Article (Nov. 2010), available at
https://www.sitesofconscience.org/wp-content/uploads/2017/07/International-Journal-of-TJ-Article-Nov.-2010-3-1.pdf.(Accessed
on Feb. 10, 2025)

% Elizabeth Jelin, Public Memorialization in Perspective: Truth, Justice and Memory of Past Repression in the Southern Cone of
South America, 1 Int’1]. Transitional Just. 138 (2007), posted May 19, 2009, available at SSRN: https://ssrn.com/abstract=1405081.

(Accessed on Feb. 10, 2025)
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concerns about safety and retribution arose, and not all victims may have been fully aware of
the risks involved. In Chile, the Rettig Commission invited victims to share their testimonies,
but some felt pressured to participate, particularly given the limited opportunities for justice.*®
In Peru, while participation in the CVR was voluntary, the traumatic nature of the process
meant that some victims might have participated out of a desire for recognition, rather than
being fully informed of the process’s limitations.”” In Sierra Leone and Liberia, victims were
similarly invited to testify in their respective TRCs, but the emotional and psychological
pressure to participate may have influenced their decision to consent. In all these cases,
while consent was generally sought, the process was not always as formal or comprehensive
as it should have been, and victims often faced significant emotional pressure when deciding

whether or not to participate

. Does Nepali Legal Provision Regarding Public Hearing Address the TJ

Mechanism?

Nepal’s Truth and Reconciliation Commission (TRC) and the Commission of Investigation
on Enforced Disappeared Persons (CIEDP) were established under the Comprehensive
Peace Accord (CPA) ** of 2006 and the Interim Constitution of 2007 to address past human
rights violations committed during the decade-long armed conflict (1996-2006). The CPA
recognized the need for transitional justice mechanisms to ensure accountability and provide
justice for victims, which was further reinforced by Article 33 of the Interim Constitution,
mandating the creation of truth-seeking commissions in line with international human
rights standards. In this context, the Supreme Court’s ruling in Rajendra Prasad Dhakal
v. Government of Nepal® distinguished enforced disappearances as a separate category
of human rights violations, necessitating an independent investigative mechanism. This

landmark decision led to the enactment of the Enforced Disappearances Enquiry, Truth and

36

37

38

39

Chilean National Commission on Truth and Reconciliation, Report of the Chilean National Commission on Truth and Reconcilia-
tion (Notre Dame, Indiana: University of Notre Dame Press, vol. I/IL. (1993)

Amnesty International, Peru: The Truth and Reconciliation Commission — A First Step Towards a Country Without Injustice, Al
Index: AMR 46/003/2004 (August 2004), available at https://www.amnesty.org/es/wp-content/uploads/2021/09/amr460032004en.
pdf. (Accessed on Feb. 15, 2025)

Comprehensive Peace Accord (CPA) of 2006 5.2.5, 2006, available at https://www.peaceagreements.org (Accessed on Feb. 17,
2025).

N.K.P., 2064 BS., Decision No. 7817



Gegeh! @IS T4 0, 3eh: ¢, WS 20<?

Reconciliation Commission Act (2014), which formally established both the TRC and CIEDP,

reinforcing the principles of victim-centered justice, transparency, and accountability.

The TRC Act, deriving its authority from Article 83 of the Interim Constitution®, grants the
commissions the mandate to investigate serious human rights abuses, including enforced
disappearances, extrajudicial killings, and torture. Its objectives include uncovering the
truth, ensuring justice for victims, promoting national reconciliation, and recommending
reparations and reforms to prevent future violations. A key mechanism outlined in the Act
is the public hearing process, which provides victims and communities with a platform
to share their experiences, fostering collective healing and reinforcing transparency and
accountability. To operationalize this, Section 18(1) of the Act*' empowers both commissions

to conduct public hearings, ensuring an effective truth-seeking process.

To standardize and streamline public hearings, the 2017 Directive® for Public Hearings
was introduced, setting clear objectives such as identifying perpetrators, promoting peace,
recommending legal action, supporting mediation, and ensuring reparations for victims. By
reinforcing impartiality and neutrality, the Directive enhances the legitimacy of transitional
justice mechanisms while upholding victims’ right to truth. Public hearings, organized
in open forums, serve multiple purposes, including uncovering the truth about enforced
disappearances, identifying those responsible, assessing the adequacy of relief measures, and
gathering recommendations for legal and policy reforms. These hearings facilitate dialogue
and reconciliation among various stakeholders, including victims, the general public, senior
citizens, government officials, human rights activists, legal professionals, NGOs, INGOs,

women’s organizations, and media representatives.*

However, to maintain the integrity of the process and safeguard participants’ rights and
security, the Directive excludes certain issues from public hearings. Cases under judicial
review are omitted to avoid influencing legal proceedings, while confidential matters,
including classified state information, are excluded to comply with legal requirements.
Additionally, hearings do not address situations that could compromise the safety of victims,
complainants, or witnesses, or harm an individual’s dignity, privacy, and self-respect. Matters

* The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2071, Pmbl

* The Enforced Disappearance Enquiry, Truth and Reconciliation Act, 2014 (3" Amendment) S. 18.

* Directive for Public Hearings, 2017, (Nepal), Pmbl
* Directive for Public Hearings, 2017 (Nepal) R. 2(g) (Nepal), R. 3
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that may disrupt societal peace, good governance, or the integrity of the investigation are

also excluded. *

In line with these principles, the Directive emphasizes that the primary purpose of public
hearings is to uncover the truth, determine appropriate compensation, and ensure victims’
rehabilitation while protecting the security of all participants. It mandates the documentation
of testimonies and encourages participants to share their experiences without direct blame,
considering the sensitivity of the issues involved. To oversee these hearings, a dedicated
committee is formed, comprising experts such as psychosocial counselors and commission
officials, ensuring that proceedings are conducted fairly and efficiently. The Directive
further outlines pre-hearing preparations, the hearing process, and guidelines for report
documentation. Additionally, if deemed necessary, hearings may be broadcast on social
media to enhance transparency and public engagement, reinforcing the broader objective of

justice and reconciliation in Nepal’s post-conflict society

Evaluating Public Hearings in Nepal’s TRC: Challenges, Clarity, and the Path

Forward

The concept of public hearings, as laid out in Nepal’s TRC Act, is integral to the country’s
process of transitional justice, with the primary aim of addressing human rights violations
during the 1996-2006-armed conflict. These hearings are meant to serve as a platform
for truth-seeking, allowing victims and affected communities to share their experiences,
uncovering the truth behind serious human rights abuses, and fostering accountability and
reconciliation. However, the TRC Act, specifically under Section 18(1), states that conducting
public hearings is not an obligatory provision. Rather, it is a discretionary measure, allowing
the Commission to decide when and where the hearings should take place, based on its

assessment of the situation.

This flexibility, while providing room for discretion, raises concerns about the clarity of
the process. The Act does not explicitly state when public hearings should be conducted
or the stage at which they should take place within the broader framework of transitional
justice. Additionally, the Act lacks clarity on whether the purpose of public hearings should

include granting amnesty or if it is strictly limited to revealing the truth about human rights

* Directive for Public Hearings, 2017 (Nepal), R. 3(2)
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violations. This vagueness undermines the transparency and consistency that the hearings

should embody.

Furthermore, the Act needs to clarify the meaning of “truth” and “facts” in the context of
human rights violations. While the goal is to uncover the truth about the violations committed
during the conflict, the language used in the Act is not precise enough to differentiate
between “truth” as facts presented by victims and witnesses, and the broader “truth” sought in
post-conflict societies, which may include root causes and larger societal dynamics. The lack
of specificity regarding the analysis of the conflict itself and the inclusion of such analysis
in the final report raises questions about the comprehensiveness of the TRC’s findings. It is
important for the Commission to provide clarity on whether public hearings should address
only the violations, or if they should also explore the causes behind the conflict and suggest

solutions to prevent future human rights abuses.

The recent amendment of the TRC Act in 2081/05/13 presents an opportunity for the
Commission to refine its approach. The Commission should establish clear guidelines
regarding when and how public hearings should be conducted, and under what circumstances.
Drawing lessons from international experiences in countries like South Africa and Sierra
Leone, where public hearings were an integral part of truth and reconciliation processes,
the Nepalese TRC can benefit from a more structured approach to public hearings. These
countries have shown that public hearings should be part of a larger, well-organized process

that ensures transparency, builds public trust, and addresses root causes of conflict.

The Commission must also address the question of amnesty and whether it should be granted
in exchange for full disclosure of the truth. Such decisions should be made with clear legal
and moral guidelines, ensuring that victims’ rights are upheld, and that the integrity of the
reconciliation process is not compromised. In the case of Nepal, it would be important for
the TRC to provide specific guidance on whether the aim of public hearings is purely to
uncover the truth, or if it also includes broader social and legal measures like amnesty or

reparations.

In conclusion, the concept of public hearings under the TRC Act is a valuable tool for uncov-
ering the truth and promoting reconciliation, but it requires further refinement. The victim
should also be asked whether they want public hearing or not. The Commission must clarify
its vision regarding public hearings specifically the stage at which they should occur, their
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purpose, and the principles guiding their conduct. By learning from international examples
and ensuring that the process is transparent and victim-centered, the TRC can strengthen its

effectiveness in achieving justice and healing for Nepal’s post-conflict society.

8. What approaches can Enhance the Effectiveness of Public Hearings in Nepal?

Public hearings are a central element of TJ processes, as they provide a platform for victims
and witnesses to share their experiences and for societies to confront past atrocities. However,

several challenges hinder their effectiveness:

a. Strengthening the Legal and Institutional Framework
One of the major challenges in Nepal’s public hearing process is the lack of a clear legal and
institutional framework. While the TRC Act (2014) provides a foundation for truth-seeking,
it does not clearly define the scope, procedures, or criteria for public hearings. The Third
Amendment to the TRC Act, which introduces conditional amnesty in Article 26, remains
controversial as it lacks transparency on whether public hearings will be required for grant-
ing amnesty, similar to South Africa’s TRC model.” Without strong legal provisions, the

risk of arbitrary decision-making and selective justice increases.

To enhance transparency and accountability, Nepal’s TRC Act should clearly define public
hearing guidelines, establishing a structured framework for the process. Adopting South
Africa’s model, where perpetrators must publicly confess their crimes to receive conditional
amnesty, would ensure that amnesty is granted only in exchange for full disclosure. This
approach would promote accountability and transparency, reinforcing the importance of

truth-telling in the reconciliation process.

b. Addressing Psychological Support and Preventing Retaliation Risks
Victims and witnesses may suffer further trauma or fear reprisals after sharing their stories.
This may prevent full participation or create additional harm for those already vulnerable.
Fear of retaliation is a significant challenge in public hearings, as victims, witnesses, and
even commissions members may fear reprisals from those responsible for violations. This
fear can discourage participation and hinder the sharing of critical information. In Nepal,

where political and social tensions remain high, ensuring the security of participants is a

* Louise Mallinder, AMNESTY, HUMAN RIGHTS AND TRANSITIONAL JUSTICE: A PHILOSOPHICAL INQUIRY 154 (Ox-

ford University Press, 2008)
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crucial issue for the success of the TJ process.*®

Public hearings often require victims to relive traumatic experiences, which can lead to psy-
chological distress and re-traumatization. In Nepal, many victims of torture, sexual violence,
and enforced disappearances hesitate to testify due to the absence of adequate psychosocial
support.”’ Rwanda’s Gacaca courts incorporated community-based healing and counseling
programs, which helped survivors process their trauma.48Nepal’s TJ process lacks such
victim-centered psychological support mechanisms, making participation in public hearings

a challenge.

¢. Ensuring Independence from Political Interference and Influence
Nepal’s TJ process has been highly politicized, with leaders of major political parties often
protecting perpetrators within their ranks. Political actors have used public hearings as tools
to manipulate public opinion rather than genuinely addressing past violations.” South Afti-
ca’s TRC ensured political neutrality by live-broadcasting hearings to maintain transparency
and prevent political influence.”® Nepal currently lacks similar safeguards, raising concerns

about the credibility of the hearings.

It is important to establish independent oversight of public hearings to safeguard against po-
litical interference. Additionally, enhancing media transparency, such as through live broad-
casts similar to South Africa’s approach, would ensure openness and prevent manipulation

of the process.

d. Enhancing Security and Protection of Victim and Witnesses
A significant barrier to public hearings in Nepal is the lack of witness protection mecha-
nisms. Victims, witnesses, and even hearing facilitators face threats, intimidation, or vio-
lence for speaking out.”® The fear of retaliation prevents many from testifying openly, lead-
ing to incomplete narratives. In Argentina, during its human rights trials, the government

introduced anonymous testimonies and relocation programs for witnesses, ensuring their

“LisaJ. Laplante & Kimberly Susan Theidon, supra note 31.

7 International Center for Transitional Justice, NEPAL’S LONG ROAD TO JUSTICE: CHALLENGES AND OPPORTUNITIES IN
THE TRC PROCESS (2019)

8 Phil Clark, THE GACACA AND POST-GENOCIDE JUSTICE AND RECONCILIATION IN RWANDA (Cambridge University
Press, 2010)

4 Prakash Adhikari, THE POLITICS OF TRANSITIONAL JUSTICE IN NEPAL (2020)
* Desmond Tutu, Truth and Reconciliation Commission of South Africa Report vol. 1, at 25 (Truth and Reconciliation Comm’n 1999)

*! Human Rights Watch. NEPAL: TRUTH AND RECONCILIATION AT A CROSSROADS (2018)
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safety.”” Nepal needs similar protective measures to encourage survivor participation.

To enhance witness safety and participation, Nepal should implement anonymous testimo-
nies and create a national witness protection program with lega] e Additionally, providing trauma
counseling and adopting community-based healing programs like those in Rwanda would
support victims’ emotional recovery. Public hearings often force victims to relive trauma,
but Nepal’s lack of adequate psychosocial support deters many survivors from testifying,
making the process more difficult. Rwanda’s Gacaca courts offer a model for integrating
community-based healing services, which Nepal could adapt to support victims in their re-

covery

e. Overcoming Cultural and Social Barriers to Participation
Nepal’s patriarchal social structure and caste-based discrimination create barriers for mar-
ginalized groups, including women, Dalits, and indigenous communities, in public hearings.
Survivors of sexual violence often face stigma and societal exclusion, making it difficult
for them to testify openly. Rwanda’s post-genocide hearings incorporated gender-sensitive
approaches to encourage women to participate.”” Nepal’s TJ process must address social

hierarchies and cultural sensitivities to ensure inclusivity.

It is crucial to establish safe spaces for women and marginalized groups to participate in
testimony, ensuring their voices are heard without fear of stigma or retribution. Furthermore,
lessons should be drawn from Rwanda’s gender-sensitive hearings, which effectively sup-
ported survivors of sexual violence, to create an environment that facilitates the active and

secure involvement of these individuals in the TJ process.

f. Promoting Public Awareness and Engagement
Many survivors in Nepal are unaware of their rights and the importance of public hearings
due to limited outreach efforts. Unlike South Africa’s TRC, which conducted nationwide
media campaigns and live broadcasts, Nepal’s hearings remain largely inaccessible to the

public.** Without adequate awareness programs, participation remains low, undermining the

52 Kathryn Sikkink, THE JUSTICE CASCADE: HOW HUMAN RIGHTS PROSECUTIONS ARE CHANGING WORLD POL-
ITICS (New York W.W. Norton & Company, 2011)

%3 Nerina Nowrojee, SHATTERED LIVES: SEXUAL VIOLENCE DURING THE RWANDAN GENOCIDE AND ITS AFTER-
MATH Human Rights Watch (2005)

* Alex Boraine, A COUNTRY UNMASKED: INSIDE SOUTH AFRICA’S TRUTH AND RECONCILIATION COMMISSION

(Oxford University Press, 2000)
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legitimacy of the process.

To broaden public engagement, it is essential to expand media campaigns, radio broadcasts,
and social media outreach, drawing on South Africa’s successful model. Furthermore, orga-
nizing village-level hearings would enhance accessibility, ensuring that victims from rural

areas can meaningfully participate in the TJ process.

g. Strengthening Implementation and Follow-Up Mechanisms
Findings from public hearings must lead to policy changes, prosecutions, or reparations,
but Nepal’s TJ bodies lack enforcement power. Reports from hearings are often ignored by
authorities, reducing public trust in the TRC and CIEDP.” Argentina ensured that findings
from its truth commission led to prosecutions and institutional reforms.’® Nepal must estab-

lish a strong follow-up mechanism to implement the recommendations of public hearings.

It is imperative to connect the outcomes of public hearings to justice policies, reparations,
and institutional reforms to ensure tangible results. Additionally, there should be a system to
monitor governmental actions, akin to Argentina’s post-dictatorship accountability frame-
work, to guarantee the implementation of the recommendations and foster long-term ac-

countability.

9. Conclusion

In conclusion, while public hearings outlined in Nepal’s TRC Act are essential for uncovering
the truth and fostering reconciliation after the 1996-2006-armed conflict, the Act’s lack of
clarity and flexibility has limited their full effectiveness. The broad discretion granted to
the Commission regarding the timing and nature of these hearings, along with uncertainties
surrounding their purpose whether they involve amnesty or are solely focused on revealing
violations has complicated the process. To ensure that justice and healing are truly achieved,
the TRC must clarify its approach by establishing clear guidelines, defining the scope of the

hearings, and drawing from international best practices.

For Nepal’s public hearings, it is essential to create an environment that fosters trust and

satisfaction among victims. This includes establishing clear mechanisms for criminal

% International Center for Transitional Justice, NEPAL’S LONG ROAD TO JUSTICE: CHALLENGES AND OPPORTUNITIES IN

THE TRC PROCESS (2020)

56 Sikkink, supra note 53.
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accountability to ensure perpetrators are held responsible, addressing victims’ concerns about
the lack of justice. Additionally, informed consent should be a priority, ensuring victims
fully understand the process, its possible outcomes, and any risks before participation.
Transparency and voluntary participation are crucial to avoid any perception of coercion.
Victim protection must also be prioritized, particularly in community-based hearings, to
prevent retribution or intimidation. Furthermore, the process should be inclusive, ensuring
that all perpetrators, including those in positions of power, are held accountable. By focusing
on these key elements-accountability, consent, protection, and inclusivity-Nepal can enhance
the effectiveness of its public hearings and improve victim satisfaction within the transitional
justice process. By taking these steps, the Commission can ensure a more transparent, vic-

tim-centered, and comprehensive approach to reconciliation.

L VIV
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Transitional Justice and the Realisation of
Victims’ Economic, Social, and Cultural 8 '
Rights

Pradeep Shanker Wagle 5

Abstract

This paper examines the intersection of transitional justice and the realisation of economic, so-
cial, and cultural rights (ESCR) in Nepal's post-conflict landscape. While Nepal’s transitional
Justice mechanisms, including the Truth and Reconciliation Commission (TRC) and the Com-
mission of Investigation on Enforced Disappeared Persons (CIEDP), have recorded significant
grievances from victims of conflict addressing the structural inequalities and socio-economic
injustices that fueled the conflict remain at the heart of the problems. The paper argues that
transitional justice must move beyond civil and political rights to include economic and social
reparations, as neglecting these rights perpetuates cycles of marginalisation, poverty, and in-
stability. Drawing on international human rights frameworks and comparative experiences, the
paper emphasises the need for a comprehensive approach that integrates economic, social and
cultural rights, in particular those rights that were at the heart of the conflict such as land re-
form, employment programs, and institutional guarantees to ensure lasting peace. It concludes
that meaningful transitional justice in Nepal requires constitutional commitments to ESCR to

be fully implemented as a foundational component of sustainable reconciliation and justice.

1. Introduction'

The Comprehensive Peace Agreement (CPA)’ of 2006, which was signed by the Government
of Nepal and the then Communist Party of Nepal (CPN Maoist), marked the end of the ten-year

long armed conflict in Nepal.” The CPA laid down the groundwork for Nepal’s transitional

i Chief, Economic, Social and Cultural Rights Sector, Office of the United Nations High Commissioner for Human Rights, Geneva
: Pradeep Shanker Wagle, keynote speech at the Discussion Programme on Transitional Justice and the Realization of Victims’
Economic, Social, and Cultural Rights, National Human Rights Commission, Nepal (10 Feb. 2025)

2 Comprehensive Peace Agreement between the Government of Nepal and the Communist Party of Nepal (Maoist), 21 Novem-

ber 2006, available at https:/reliefweb.int/report/nepal/full-text-comprehensive-peace-agreement-held-between-government-ne-

pal-and-communist (Accessed on Mar. 3, 2025)

? See generally, International Center for Transitional Justice (ICTJ), Nepal, n.d., available at https://www.ictj.org/location/nepal
(Accessed on Mar. 3, 2025)
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justice process with its promises for justice, accountability, reparations, truth-seeking, and
institutional reforms.* In addition to promoting national reconciliation and socio-political
change, it pledged to remedy historical human rights violations and abuses committed by
the parties of the armed conflict. Despite the CPA’s extensive commitments to justice and
human rights, progress has been slow; marred by poor political will, financial and human
resources constraints, and unfulfilled attempts to overcome legacies of the past.” Central to
this piecemeal progress has been the lack of recognition that violations of economic and
social rights take the form of both causes and effects of conflict,’ as has been the case in the
context of Nepal’s armed conflict. Concrete methods to analyse and remedy economic and
social injustices have been lacking, notwithstanding provisions for tackling marginalisa-
tion and structural inequalities. Conflict victims still experience socio-economic difficulties,
such as lack of access to healthcare,” education, employment opportunities,® landlessness,’

and displacement."

This paper argues that the transitional justice process cannot be transformative without
incorporating economic, social, and cultural rights in its response. It further argues that
transitional justice cannot be meaningful without addressing the economic, social, and
cultural rights violations that lie at the root of conflict. Neglecting these rights perpetuates
cycles of injustice, fuelling future instability and conflict. To create the enabling environment

for transitional justice, Nepal’s transitional justice process must fully integrate economic,

IS
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o
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and-sustain-peace-97031 (Accessed on Feb. 25, 2025)
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social and cultural considerations into its policies and programs. It further argues that the
constitutional provisions on economic, social and cultural rights must be implemented as

envisaged to achieve crucial transformations.

2. Economic, Social and Cultural Rights in Transitional Justice Processes: The Key

Challenges

There is a wealth of literature and policy guides on transitional justice grounded in
international human rights norms and standards. As the focus of this paper is on economic,
social, and cultural rights, it will not delve into the details of academic and policy arguments
around transitional justice. It is, however, important to recall that transitional justice has been
defined as ‘the full range of processes and mechanisms associated with a society’s attempts
to come to terms with a legacy of largescale past abuses, in order to ensure accountability,
serve justice and achieve reconciliation’. It has noted that ‘these may include both judicial
and non-judicial mechanisms, with differing levels of international involvement (or none
at all) and individual prosecutions, reparations, truth-seeking, institutional reform, vetting
and dismissals, or a combination thereof’." The United Nations further calls for transitional
justice to be normative,'” strategic, inclusive, gender-responsive and transformative.” The
United Nations also calls for the respect of victim’s rights and corresponding obligations of
the States which include but are not limited to justice, truth, reparation and prevention of

recurrence."

Historically, transitional justice mechanisms have focused predominantly on violations
of civil and political rights.”” Conflict-related human rights violations such as enforced
disappearances, torture, extrajudicial killings, summary execution, and restrictions on other

freedoms have been well documented and have been central to the mandates of transitional

" United Nations Secretary-General, The Rule of Law and Transitional Justice in Conflict and Post-conflict Societies: Report of
the Secretary-General, UN. Doc. S/2004/616 (Aug. 23, 2004) available at https://digitallibrary.un.org/record/527647?v=pdf#files
(Accessed on Apr. 14, 2025)

"2 United Nations Secretary-General, Transitional Justice: A Strategic Tool for People, Prevention and Peace, 5, Oct. 2023, available
at https:/peacemaker.un.org/en/documents/transitional-justice-strategic-tool-people-prevention-and-peace (Accessed on Apr. 14,
2025)

B 1d 10-11.
414 s.

B Ruti Teitel, Transitional Justice Genealogy (Symposium: Human Rights in Transition), Vol.16, HARVARD HUMAN RIGHTS
JOURNAL 69-94 (2003), available at https://journals.law.harvard.edu/hrj/wp-content/uploads/sites/83/2020/06/16HHR J69-Teitel.

pdf (Accessed on Mar. 3, 2025)
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justice mechanisms in comparison to similar violations of economic, social and cultural rights.
In other words, civil and political rights violations are considered distinct and individualised
violations, whereas economic, social, and cultural rights violations are framed as structural
issues, relegating them to the background of justice efforts.'® This false dichotomy
undermines the transformative potential of transitional justice to transform societies into
new societies based on peace and justice and limits its effectiveness in addressing the root

causes of conflicts."”

The failure to recognise economic, social and cultural rights violations as human rights
violations in-and-of themselves has led to insufficient documentation, weak policy responses,
and a lack of direct redress for affected populations. This conception also prevents countries
from addressing the structural issues and root causes that prompted the conflicts and ensuing
human rights violations. Cases such as post-apartheid South Africa and post-conflict Peru
highlight how transitional justice mechanisms have essentially treated socio-economic and
cultural injustices as peripheral concerns, rather than central issues requiring redress. In
South Africa, for instance, the Truth and Reconciliation Commission acknowledged the
structural inequalities of apartheid but did not frame them as human rights violations.'®
Similarly, Peru’s Truth and Reconciliation Commission identified economic and social mar-
ginalisation as root causes of conflict but neglected to address them within the framework of

legal obligations and reparative justice."

In addition, the implementation of transitional justice undermined by the significant lack
of understanding and application of the indivisibility of human rights. Under international
law, all human rights are equal and universal and should be respected on an equal footing,
meaning civil and political rights, such as freedom of expression and association, as well as

access to justice and legal aid, are on par with economic, social, and cultural rights, such

' Sam Szoke-Burke, Not Only ‘Context’: Why Transitional Justice Programs Can No Longer Ignore Violations of Economic and
Social Rights, Vol. 50(3), TEXAS INTERNATIONAL LAW 474, 2015.

17 See generally, Cosmas Emeziem, A Tale of Two Rights? The Manifest Functions of Truth and Reconciliation Commissions and the
Ambivalence Towards Economic, Social, and Cultural Rights, Vol. 20(1), SEATTLE JOURNAL FOR SOCIL JUSTICE 15, 2021,
available at: https://digitalcommons.law.seattleu.edu/sjsj/vol20/iss1/15 (Accessed on Mar. 3, 2025)

'8 Elizabeth Stanley, Evaluating the Truth and Reconciliation Commission, Vol. 39(3), THE JOURNAL OF MODERN AFRICAN
STUDIES 525-546, 2001, available at: http://www.jstor.org/stable/3557322 (Accessed on Feb. 24, 2025)

" Lisa J. Laplante, On the Indivisibility of Rights: Truth Commissions, Reparations, and the Right to Development, Vol. 10 (1), Ar-
ticle 3, YALE HUMAN RIGHTS AND DEVELOPMENT JOURNAL 141-177, 2007, available at https://openyls.law.yale.edu/
handle/20.500.13051/5718 (Accessed on Mar. 3, 2025)
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as the right to food, education, health, and an adequate standard of living. The Universal
Declaration of Human Rights (UDHR), which serves as the foundation of all human rights
treaties and conventions, made no distinction between civil, political, economic and cultural
rights. With the exception of a few non-derogable rights enumerated under Article 4(2) of
the International Covenant on Civil and Political Rights, the legal obligations set out under
the International Covenant on Civil and Political Rights and the International Covenant
on Economic, Social and Cultural Rights are of equal binding effect. The 1993 Vienna
Declaration and Programme of Action rejected any hierarchy between human rights and
reaffirmed their universality, interdependence, interrelation, and indivisibility,”® which has
been reiterated by the Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights, adopted in 2008. It must also be noted that the Committee on Economic,
Social and Cultural Rights, has stipulated the human rights obligation of the right to remedies
in conjunction with the provisions on economic, social and cultural rights through its views

and recommendations on various cases.”'

The challenges to the indivisibility of human rights and their application in transitional jus-

tice processes are many and in the ensuing paragraphs, these aspects are briefly elaborated.

The first issue arises from an inconsistent understanding of the legal obligations that State
parties undertake with respect to economic, social, and cultural rights, which merits analysis
in its own domain.”” Looting and wanton destruction of properties, illegal occupation of

land, including farms and agricultural fields, denial of medical treatment for wounded and

2 World Conference on Human Rights, Vienna, June 14-25, 1993, Vienna Declaration and Programme of Action, para. 5, U.N.
Doc. A/CONF.157/23, (Jul. 12, 1993) available at https://www.ohchr.org/en/instruments-mechanisms/instruments/vienna-declara-

tion-and-programme-action (Accessed on Mar. 3, 2025)

! See generally, 1.D.G. v. Spain, UN. Doc. E/C.12/55/D/2/2014 (Committee on Economic, Social and Cultural Rights, Decision
2014), & Marcia Cecilia Trujillo Calero v. Ecuador, UN. Doc. E/C.12/63/D/10/2015, (Committee on Economic, Social and Cul-
tural Rights, Decision 2018)

2 Philip Alston and Gerard Quinn, The Nature and Scope of States Parties’ Obligations under the International Covenant on Econom-
ic, Social and Cultural Rights, 9(2), HUMAN RIGHTS QUARTERLY 156-229, 1987, available at https://doi.org/10.2307/762295
(Accessed on Mar. 3, 2025); Francesca Bignami and Carla Spivack, Social and Economic Rights as Fundamental Rights, 62, THE
AMERICAN JOURNAL OF COMPARATIVE LAW 561-587, 2014, available at http://www.jstor.org/stable/26425410 (Accessed
on Mar. 3, 2025); Scott Leckie, Another Step Towards Indivisibility: Identifying the Key Features of Violations of Economic, Social
and Cultural Rights, 20(1), HUMAN RIGHTS QUARTERLY 81-124, 1998, available at http://www.jstor.org/stable/762697 (Ac-

cessed on Mar. 3, 2025)
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sick persons, restriction on access to food and social services, and freedom of movement are

key human rights issues that have manifested in many conflicts and wars, including in Nepal.

Internal displacement is another primary concern that challenges the respecting for both
civil and political rights and economic, social and cultural rights but rarely features in
transitional justice responses.” These acts are inherently economic, social and cultural, and

clear violations of international human rights norms and standards.

The second issue is the lack of recognition of the role of duty-bearers who commit violations
of economic, social and cultural rights. Both state and non-state actors have systematically
denied the public access to economic opportunities, land, and essential services.”* The
deliberate impoverishment of marginalised communities, for example, which often happens
in conflict through legal and political means as well through other methods such as blockades
and establishment of checkpoints, must be acknowledged as a type of oppression that is as
serious as direct acts of violence against the civilian population. The lack of incorporation
of these issues in the transitional justice processes not only prolongs post-conflict recovery
but also sustains poverty and social exclusion cycles, strengthening the power dynamics that
fuelled the conflict.

Thirdly, the structural issues underpinning conflicts often lie in violations of economic,
social and cultural rights. Land dispossession, for instance, has been a significant cause of
conflict worldwide, especially in post-colonial nations where indigenous or marginalised
communities have been systematically denied land ownership.”” In transitional justice
systems, compensation or restitution for confiscated land is crucial for enduring peace
and economic fairness.”® Nonetheless, numerous transitional justice efforts overlook the

significance of land reform, even though it is essential for socio-economic stability. The

3 Jamie Draper, Justice and Internal Displacement, 71(2), POLITICAL STUDIES 314-331, 2021, available at https://doi.
org/10.1177/00323217211007641 (Accessed on Mar. 3, 2025)

** Dimitrios Katsikas, Non-State Authority and Global Governance, 36, REVIEW OF INTERNATIONAL STUDIES 113-135, 2010,
available at http://www.jstor.org/stable/45301278 (Accessed on Mar. 3, 2025); Shaun Breslin and Helen E. S. Nesadurai, Who Gov-
erns and How? Non-State Actors and Transnational Governance in Southeast Asia, Vol. 48(2), JOURNAL OF CONTEMPORARY
ASIA 187-203, 2017, available at https://doi.org/10.1080/00472336.2017.1416423 (Accessed on Mar. 3, 2025)

» Land Portal, Land and Conflicts, n.d., available at https://landportal.org/issues/land-conflicts (Accessed on Mar. 3, 2025)
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South African Truth and Reconciliation Commission acknowledged the financial damage
caused by apartheid but failed to execute land redistribution policies that were critical to
address the systemic economic disparities.”” Inequity in healthcare, social security and

education represents another unaddressed pattern during transitional justice.”®

A challenge also exists regarding the methods of human rights monitoring and reporting. In
conflict and post-conflict nations, violations of civil and political rights are systematically
reported, monitored and published. The transitional justice process is shaped by the number of
documented cases or observed patterns of violations and abuses; however, the deprivation of
economic, social, and cultural rights is inherently less visible compared to civil and political
rights, leading to less focus from transitional justice institutions. The absence of structured
monitoring and reporting of economic, social and cultural rights violations is a significant
deficiency in transitional justice. The focus of investigations and documentation tends to
centre on apparent violence, overlooking the systemic injustices that generate and maintain
socio-economic disparities. This not only refers a superficial understanding of human rights
violations during conflict but also prevents these injustices from being addressed. The
sidelining of ESCR results in a narrow conception of justice that overlooks the prolonged
economic and social oppression. which drives conflicts and post-conflict instability. In
particular, it allows transitional justice to ignore evidence of discriminatory policies, forced

evictions, and the denial of healthcare and education as clear violations of human rights.

Finally, the attribution of accountability for the violation of socio-economic rights is
also a complex challenge, requiring thorough groundwork and clarity on “who should be
held accountable, how and by when”. Truth commissions and judicial systems typically
emphasise individual accountability, holding individuals responsible for the violations and
abuses they have committed.”” However, ESCR violations are frequently collective and

systemic, complicating their attribution to specific offenders within conventional legal

*7 Jon D. Unruh & Musa Adam Abdul-Jalil, Housing, Land and Property Rights in Transitional Justice, Vol. 15(1), INTERNATION-
AL JOURNAL OF TRANSITIONAL JUSTICE 1-6, 2021, available at https://doi.org/10.1093/ijtj/ijab004 (Accessed on Mar. 3,
2025)

2 Kelsey Larsen & Elizabeth Stanley, How Stress, Trauma, and Emotion May Shape Post-Conflict Environments — with Implications
for International Peacekeeping, 31(3), INTERNATIONAL PEACEKEEPING 332-359, 2024, available at https://doi.org/10.1080
/13533312.2024.2321434 (Accessed on Mar. 3, 2025)

* Donald W. Shriver, Truth Commissions and Judicial Trials: Complementary or Antagonistic Servants of Public Justice? Vol.16(1),
JOURNAL OF LAW AND RELIGION 1-33, 2001, available at https://doi.org/10.2307/1051506 (Accessed on Mar. 3, 2025)
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structures.” Therefore, a paradigm shift is required for transitional justice mechanisms to
effectively provide justice-one that incorporates all human rights violations as fundamental

to accountability, truth-seeking, institutional reforms and reparations.

This necessitates a comprehensive strategy that recognises violations of economic, social,
and cultural rights as legal obligations requiring effective remedies. Truth commissions and
various transitional justice bodies, therefore, should expand their mandates to encompass
thorough inquiries into land dispossession, economic disenfranchisement, and the denial
of healthcare and education as essential human rights abuses. Unless the socio-economic
injustices of inequality, discrimination, poverty, and lack of access to resources - which
drive conflict and marginalisation - are addressed, transitional justice will remain incomplete

with and increased risk of renewed instability.

3. The Case of Nepal: Context and Opportunities

A need for sufficient attention to underlying root causes

Until 1990, Nepal’s socio-economic and political system was profoundly influenced by
historical exclusion, feudal systems, unequal power-sharing and, and pervasive inequality.’’
These root causes often led to significant but inconclusive discontent and protests against
successive regimes. The feudal landholding structure centralised wealth and authority among
asmall group of elites, while the majority of people, especially peasants and workers, remained
trapped in cycles of poverty and economic dependence.” The strict caste system and ethnic
bias intensified disparities, with Dalits, Indigenous populations, and marginalised groups
systematically excluded from political participation, public sector representation, education,
and economic opportunities.” Women suffered disproportionate levels of oppression, as

patriarchal norms limited their access to property and decision-making authority both in

0 Susie Talbot, University of Bristol Human Rights Implementation Centre, More Than the Sum of Our Parts: Reflections on Col-
lective Implementation of Economic, Social and Cultural Rights Decisions, n.d., available at https://www.bristol.ac.uk/media-li-
brary/sites/law/hric/2021-documents/11.%20Collective%20ESCR%20im plementation_Talbot%20ENG.pdf (Accessed on Mar. 3,
2025)

31 See generally, Axel Michaels, NEPAL: A HISTORY FROM THE EARLIEST TIMES TO THE PRESENT (Oxford University
Press, 2024)

32 See generally, Jeevan R. Sharma, POLITICAL ECONOMY OF SOCIAL CHANGE AND DEVELOPMENT IN NEPAL (Blooms-
bury Publishing, 2021)

3 See generally, Michael Hutt, HIMALAYAN PEOPLE’S WAR: NEPAL’S MAOIST REBELLION (Indiana University Press,
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the public and private sectors. The absolute monarchy and the state’s partnership with the
governing aristocracy perpetuated centralised political authority, preventing any significant

reforms.

These systemic injustices sparked increasing resentment among the working class, landless
agricultural workers, and marginalised groups, resulting in several movements advocating for
socio-economic and political rights. The 1951 revolution ended the Rana regime; however,
the lack of significant land reforms and inclusive governance continued to fuel discontent.*
The establishment of the non-partisan Panchayat system in 1960 further stifled democratic
hopes, heightening the frustration within marginalised groups and political activists.”” By
the late 1980s, economic struggles, lack of political rights, and persistent inequalities
and discrimination had escalated to a tipping point, resulting in the People’s Movement
(Jana Andolan), which eventually overthrew the absolute monarchy and set the stage for a
multi-party democracy. The democratic transition in 1990 promoted civil and political rights,
including the right to vote. Nonetheless, deep rooted socio-economic inequalities remained
unaddressed, sustaining dissatisfaction, disempowerment, unequal power distribution, and

inadequate pro-poor policies.*

In response to these circumstances, a communist faction of Nepal presented a list of
demands to the government in 1996, five years after the political transition.’” These demands
emphasised various issues related to economic, social, and cultural rights, including ending
patriarchal exploitation and discrimination against women and girls, allowing daughters
to inherit paternal property, eliminating racial exploitation and oppression, abolishing
untouchability, guaranteeing equal opportunities for every language and dialect, and enacting
land reforms to assist tenants and the landless. These demands sought to tackle fundamental
problems of inequality and financial imbalance. The then government’s lack of an adequate

response triggered the armed conflict, which lasted for ten years, killing around 13,000

** Dhaka Ram Sapkota & Dol Raj Kafle, The First Decade of Democracy in Nepal: Challenges, Experiments, and Lessons Learned,
Vol. 3(12), GLOBAL MEDIA JOURNAL 6-15, 2024, available at https://doi.org/10.55640/gmj/ Volume03Issue2-02 (Accessed on
Mar. 3, 2025)

 See generally, Leelanteshwar Sharma Baral, AUTOCRATIC MONARCHY: POLITICS IN PANCHAYAT NEPAL (Martin Chau-
tari, 2012)

3 See generally, Axel Hadenius ed., DEMOCRACY’S VICTORY AND CRISIS (Cambridge University Press, 1997) available at
https://doi.org/10.1017/CBO9780511558740.016 (Accessed on Mar. 3, 2025)
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people, displacing hundreds of thousands, and resulting in serious violations of international

human rights and humanitarian law.**

OHCHR’s Nepal conflict report and reports from civil society organisations document
systematic human rights violations. However, less attention has been given to economic,
social and cultural rights in those analysis. One area that received even less attention is
the field of cultural rights. Various groups have experienced restrictions on using their
native languages, practising traditional customs such as land tenure systems, and accessing
education in their mother tongues leading to cultural erosion.” Conflict-related confrontations
and factions have damaged temples, monasteries, and other cultural landmarks, hampering
communities’ cultural practices. Forced displacements in various regions of the country
have additionally disrupted traditional ways of life, leading to core issues of cultural identity

among affected populations.*

The 2006 Comprehensive Peace Agreement (CPA) in Nepal pledged to create an environment
where citizens could fully exercise their civil, political, economic, social, and cultural rights.
Nonetheless, the CPA’s execution has faced criticism for its inadequate effectiveness in
addressing deep-rooted structural problems like poverty, discrimination, nd unemployment.*'

Although the agreement established a basis for political change, it failed to implement

** Human Rights Watch, Between a Rock and a Hard Place: Civilians Struggle to Survive in Nepal'’s Civil War, Oct. 6,20024, available at
https://www.hrw.org/report/2004/10/06/between-rock-and-hard-place/civilians-struggle-survive-nepals-civil-war (Accessed on 3 Mar.
2025]; Human Rights Watch, Clear Culpability: “Disappearances” by Security Forces in Nepal: II. Background, Feb. 2025, available

at: https://www.hrw.org/reports/2005/nepal0205/2.htm (Accessed on Mar. 3, 2025); OHCHR, Nepal Conflict Report, Oct. 2012.

39 Baburam Bhattarai, 40 Point Demand, reprinted in UNDERSTANDING THE MAOIST MOVEMENT OF NEPAL 391, Deep-
ak Thapa ed., (Martin Chautari, 1996) available at https://satp.org/satporgtp/countries/nepal/ document/papers/40points.htm (Ac-

cessed on Apr. 15, 2025)
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Jul. 2018, available at https://www.icj.org/wp-content/uploads/2018/08/Nepal-Freedom-of-religion-brief-Advocacy-Analy-
sis-brief-2018-ENG.pdf (Accessed on Apr. 14, 2025) and Cultural Survival, Convention on the Rights of the Child Shadow Report
Submission: Indigenous Children’s Rights Violations in Nepal Submission by State of Indigenous Human Rights in Nepal in Light

of the UN Declaration on the Rights of Indigenous Peoples to United Nations Human Rights Council: Universal Periodic Review,
Mar. 2015, available at https://www.ohchr.org/en/hr-bodies/upr/uprnp-stakeholders-info-s23 (accessed on Apr. 14, 2025)
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org/stable/48569546 (Accessed on Mar. 3, 2025)



Hegah! Tt 9 o, 3ih: 2, WS 0£7?

comprehensive socio-economic reforms necessary to eliminate systemic disparities and

protect the rights of marginalised groups.*

Following the conclusion of the CPA, a few notable achievements stand out. The democratic
and inclusive constitution that recognises rights and freedoms is an important advancement.
The establishment of two transitional justice institutions-the Truth and Reconciliation
Commission (TRC) and the Commission of Investigation on Enforced Disappeared Persons
(CIEDP)- to investigate human rights abuses that occurred during the decade-long Maoist
insurgency (1996-2006).” Although the advancement of justice through these transitional
justice mechanisms has been gradual, they have recorded thousands of grievances from
victims and their families, revealing the scale of wartime atrocities. The establishment of
these mechanisms has enabled public acknowledgement of human rights violations that
were earlier concealed due to political sensitivities. This contributed to reducing the culture
of impunity to some extent and established an official pathway for victims to pursue truth
and recognition. However, much remains to be done, including ensuring the commission’s
independence and capacity to effectively address conflict-related violations. While the
two transitional justice bodies, namely the Commission of Investigation on Enforced
Disappearance and the Truth and Reconciliation Commission’s mandates, have been
reestablished with a new legislative change, the delay in appointing their leadership and
operationalising of the mandate continues to create uncertainty about the transitional justice

response.

The other achievement concerns the integration of Maoist ex-combatants into the Nepal Army
and government institutions through security sector reforms. The Nepal Army integrated

thousands of former Maoist fighters, while other individuals were provided with financial

*2 National Human Rights Commission, Ten Years of Comprehensive Peace Agreement: Human Rights Situation- A Brief Report,

Nov. 20, 2016, available at https://www.nhrcnepal.org/uploads/publication/Nepal NHRC CPA _10Yrs Report Eng 2016.pdf
(Accessed on Apr. 15, 2025)

* National News Agency, Nepal, 17 Years After Comprehensive Peace Accord, Conflict Survivors Still Yearning for Justice, my

Republica, Nov. 20, 2023, https://myrepublica.nagariknetwork.com/news/17-years-after-comprehensive-peace-accord-conflict-

survivors-still-yearning-for-justice (Accessed on Mar. 3, 2025); Human Rights Watch, Breaking Barriers to Justice: Nepal’s Long
Struggle for Accountability, Truth and Reparations, Mar. 5, 2024, available at https://www.hrw.org/report/2024/03/05/break-

ing-barriers-justice/nepals-long-struggle-accountability-truth-and (Accessed on Mar. 3, 2025)
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assistance for rehabilitation. These steps were vital in preventing a return to conflict and

sustaining political stability.

4. Towards a more Robust Framework: Embedding Economic, Social and Cultur-
al Rights in Transitional Justice Measures in Nepal

The Role of Economic Policies in Transitional Justice

Transitional justice cannot be fully realised without broader socio-economic reforms. legal
accountability and truth-seeking processes are vital, failing to redress economic injustices,
dismantle structural barriers, and guarantee the enjoyment of economic, social, and cultural
rights perpetuates inequalities and heightens the risks of recurring conflicts. International
human rights, norms, and standards clearly acknowledge the right to an adequate standard
of living and equitable access to quality education, employment, and social security as
essential to human dignity.* In addition, the UN Basic Principles and Guidelines on the
Right to a Remedy and Reparation emphasises that reparations should be comprehensive,
including restitution, compensation, rehabilitation, satisfaction, and guarantees of non-
recurrence. Nevertheless, in numerous post-conflict societies like Nepal, justice in terms
of socio-economic and cultural equality has remained an afterthought instead of a core

component of transitional justice.

In the period since the conflict, Nepal has made some progress in terms of macroeconomic
indicators, with an average economic growth rate of 4.35% from 1993 to 2023* alongside
a moderately high inflation rate (5.4 percent in 2024).* Nevertheless, a more nuanced
breakdown of socioeconomic indicators reveals systematic disparities that remain far

distanced from the progressive realisation of economic, social, and cultural rights.

The Nepal Living Standard Survey Report* highlights that while basic school attendance is

nearly universal at 96.2%, the net enrolment rate (NER) for secondary education falls below

“ Zhihang Zheng, The Right To An Adequate Standard Of Living, in THE LEGAL ISSUES OF THE EMERGING RIGHTS 287-342,
Jianzong Yao ed., (Springer, 2024) available at: https://doi.org/10.1007/978-981-97-0499-6_9 (Accessed on Mar. 3, 2025)

* The World Bank, The World Bank in Nepal: Overview, Apr. 3, 2025, available at: https://www.worldbank.org/en/country/nepal/
overview#1 (Accessed on Apr. 15, 2025)
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*7 National Statistics Office, Government of Nepal, Nepal Living Standard Survey IV 2022/23, Jun. 2024, available at https://data.
nsonepal.gov.np/dataset/b6c3¢c19b-4b15-44bf-8653-1571e76dad 14/resource/e2d52301-1¢25-498b-8732-4326¢62a2372/

download/nlss-iv.pdf (Accessed on Apr. 15, 2025)
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50%, and for tertiary education, it drops to just 17%. These figures suggest that although
Nepal has made commendable strides in expanding primary education, retention of students
beyond primary levels is still an issue, particularly among economically disadvantaged
groups. The Report further illustrates improvements in per capita consumption, which
increased from NPR 6,802 in 1995/96 to NPR 130,853 in 2022/23, signalling enhanced
living standards. Nevertheless, significant income inequality remains, with the richest 20 per
cent of the population enjoying an annual per capita consumption of NPR 254,806, while the
poorest 20 per cent subsist on just NPR 57,855. Employment trends indicate vulnerabilities,
with the unemployment rate at 12.6% in 2022/23, disproportionately affecting youth, whose

unemployment rate stands at 22.7%.

The Survey® reveals both the gains and gaps in healthcare, access to drinking water, and
housing, which are crucial components of economic, social, and cultural rights. Findings
indicate an overall increase in healthcare accessibility, with 80.4% of households now
living within 30 minutes of a health facility. However, disparities persist between urban and
rural areas, where residents often face limited availability of specialised care and higher
out-of-pocket expenses for medical treatment. These trends underscore that inequalities
in education, employment, and income distribution continue to hinder the enjoyment of

socio-economic rights.

The conflict had profound effects on migration patterns, particularly among the youth. The
conflict triggered both internal displacement and international migration as individuals
sought safety and economic opportunities.*” Thousands of people migrate domestically and
internationally, with an average of 2,000 youths leaving daily through the official channels.*
Migration, primarily driven by a lack of economic opportunities, is reshaping the social
fabric of communities. As individuals leave in search of better livelihoods, families become

fragmented, eroding traditional support systems and cultural cohesion. Rural areas experience

* National Statistics Office, Government of Nepal, Nepal Living Standard Survey IV 2022/23, Jun. 2024, available at https://
data.nsonepal.gov.np/dataset/b6c3c19b-4b15-44bf-8653-1571e76dad 14/resource/e2d52301-1¢25-498b-8732-4326¢62a2372/
download/nlss-iv.pdf (Accessed on Apr. 15, 2025)
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(Accessed on Mar. 3, 2025)
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depopulation, leading to labour shortages and a decline in agricultural productivity, while
urban centres face increased pressure on housing, infrastructure, and public services. The
absence of working-age populations in villages disrupts the transmission of generational
knowledge and erodes communal cohesion. Additionally, remittances, though financially
beneficial, can create dependency and alter social dynamics. Addressing economic disparities
and creating sustainable job opportunities is crucial to mitigating these disruptions and

preserving social harmony.

The progressive realisation of economic and social rights, as outlined by the International
Covenant on Economic, Social and Cultural Rights, requires the government of Nepal to
allocate the maximum amount of its available resources. It is realised through increasing and
safeguarding public expenditure, particularly in the social sector. In this regard, measures
should be taken to ensure that human rights-based principles in fiscal policy are applied
to tax and budget policies to maximise their impact on livelihoods, alongside measures to
strengthen government accountability in resource distribution. According to data from the
Financial Comptroller General’s Office (FCGO),”' Nepal’s real per capita public expenditure
increased from NRs. 26.5 thousand in 2018/19 to NRs. 34.4 thousand in 2022/23. It should
be noted, however, that this measure of growth in public spending remains heavily reliant
on indirect taxes, with taxes on goods and services accounting for nearly 50% of total tax
revenue.”” This dependence on indirect taxes unfairly burdens lower-income populations,
worsening existing economic disparities, particularly for conflict-affected communities.
Although higher tax revenue enhances the government’s financial capability, it is crucial to
ensure that tax policies do not excessively burden those who can least afford it. In addition,
public debt must be carefully managed to ensure fiscal sustainability. A policy shift is
needed to address Nepal’s debt burden effectively which may include introducing sound
fiscal policies, as it has increased by more than twofold over the last five years. Efforts
must be made to decrease interest payment burden and prevent resource diversion from
critical sectors such as health or education. The government should prioritise strategic fiscal

measures, including “ringfencing” overseas loans, to mitigate the risks of austerity policies

*! Financial Comptroller General’s Office (FCGO), Government of Nepal, Consolidated Financial Statement 2022-2023, Jul. 21,
2024, available at https://www.fcgo.gov.np/storage/uploads/report publication/2024-07-21/20240725124752 cfs.pdf (Accessed
on Apr. 15, 2025)

*? Financial Comptroller General’s Office (FCGO), Government of Nepal, supra note. 51 at 22.
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that disproportionately impact vulnerable populations, especially in key economic, social

and cultural rights.

National economic policies directly influence victims’ capacity to reconstruct their lives
in post-conflict societies. With reforms that enhance access to public services, health,
education, livelihood, safer housing or more comprehensive social protection, victims will
be able to seek and achieve justice, as well as meaningfully participate in public and political
spheres. In Nepal, communities most affected by the conflict, especially in rural and remote
regions, require intensified measures to fulfil their rights to employment, land, resources
and services. As identified by the National Human Rights Commission of Nepal, numerous
conflict victims, such as displaced families and former combatants, still lack the necessary
government assistance for them to be able to enjoy adequate resources and livelihoods.” The
dependence on remittances in the functioning of the economy, which accounts for more than
25% of Nepal’s GDP, highlights the urgent needs to boost the local economic prospects in
both the short and long run. Focusing on economic reforms could help reduce the increasing
migration of war-affected individuals who often face hazardous labour conditions abroad.
Meaningful reparations should take into consideration these push factors which dispropor-

tionately affect those already marginalised by the root causes of conflict.

The role of broader economic reforms alongside reparations is critical for achieving
meaningful and lasting change. Colombia is an insightful comparative case, where economic
reintegration initiatives have been a fundamental aspect of transitional justice. The Colombian
government adopted a reintegration strategy focused on victims, which featured specialised
job programs, financial aid for war-affected individuals, and land redistribution initiatives
to tackle historical wrongs. Consequently, communities that previously experienced high

levels of violence have reported a reduction in recidivism and improved social stability.** In

%3 National Human Rights Commission, Ten Years of Comprehensive Peace Agreement: Human Rights Situation- A Brief
Report, Nov. 20, 2016, available at https://www.nhrcnepal.org/uploads/publication/Nepal NHRC CPA 10Yrs Report

Eng 2016.pdf (Accessed on Apr. 15, 2025)
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Agreement Signature, UN Verification Mission in Colombia, Jan. 9, 2025, https://colombia.unmissions.org/en/new-rein-
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Nepal, former combatants and victims of conflict have received minimal lasting economic
assistance, recovery and solutions. The government’s one-time payments are insufficient to
restore lives, and thousands of victims suffer from severe poverty, rehabilitation and limited
access to healthcare and education. Therefore, incorporating socio-economic strategies into
transitional justice frameworks is crucial to breaking vicious poverty and social exclusion
cycles. As Nepal prioritises addressing the issue of economic justice, it must adopt a
rights-based economic recovery plan that prioritises the long-term socio-economic well-being
of victims. This requires substantial government investment in public infrastructure, job
creation initiatives, health care, and education, particularly in conflict-affected areas.
Additionally, it calls for redesigned support programmes that ensure access to healthcare,
vocational training, and land reform measures, empowering victims rather than leaving them

dependent on short-term financial assistance.

Strengthening the implementation of the constitutional provisions on economic, social

and cultural rights

The 2015 Constitution of Nepal is considered among the most advanced in South Asia
which recognises economic, social and cultural rights as enforceable fundamental rights and
essential to achieving social justice.” Grounded in the ideals of inclusiveness and fairness,
the Constitution® guarantees various socio-economic rights in line with international human
rights norms and standards as outlined in Part 3 (Fundamental Rights and Duties) and Part
4 (Directive Principles, Policies, and Responsibilities of the State). Important provisions
include the right to education (Article 31), the right to health (Article 35), the right to food
(Article 36), the right to housing (Article 37), and the right to work and labour (Article 34). In
principle, these provisions require the government of Nepal to ensure their implementation
as fundamental human rights, alongside other fundamental freedoms, by providing essential

services and livelihood opportunities to all citizens, especially marginalised and vulnerable

%5 Sabrina Singh, Realizing Economic and Social Rights in Nepal: The Impact of a Progressive Constitution and an Experimental
Supreme Court, Vol. 33, HARVARD HUMAN RIGHTS JOURNAL 275-310, 2020, available at: https://journals.law.harvard.edu/
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%% Michael Hutt, Before the Dust Settled: Is Nepal’s 2015 Settlement a Seismic Constitution? Vol. 20(3), CONFLICT, SECURITY
& DEVELOPMENT 379-400, 2020, available at https://doi.org/10.1080/14678802.2020.1771848 (Accessed on Mar. 3, 2025);
Jayanta Rai, Including the Excluded? The Political Economy of the Constituency Development Fund in Post-War Nepal, Vol. 21(6),
CONFLICT, SECURITY & DEVELOPMENT 805-830, 2021, available at https://doi.org/10.1080/14678802.2021.2001197 (Ac-
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populations. These rights can be enforced by aggrieved parties and individuals if they are
not fulfilled, violated or abused. Additionally, the Constitution aims Nepal to shift towards a
socialist-oriented economy, focusing on fair resource allocation and affirmative measures to
support historically marginalised groups.”’Although these strong constitutional guarantees
exist, people can only realise these rights if government introduces enhanced measures
backed by sufficient resources and robust enforcement mechanisms are crucial for addressing
structural inequalities.

A key constitutional guarantee concerning economic, social and cultural rights is Article
42, which enshrines the right to social justice. This article specifically focuses on the rights
of women, Dalits, Indigenous communities, Madhesis, individuals with disabilities, and
conflict victims, guaranteeing affirmative action measures to enhance their socio-economic
involvement. Article 43 guarantees the right to social security, encompassing protections for
the elderly, single mothers, individuals with disabilities, and economically disadvantaged
groups. These guarantees align with Nepal’s commitments under international human rights

law, including the treaties Nepal has ratified or acceded.

While protection and safeguards exist, bridging the gap between legal protections and
effective policy implementation remains a priority. As discussed in earlier chapters, numerous
marginalised communities, especially in rural and post-conflict areas, continue to lack access
to opportunities designed to alleviate economic hardship, despite existing constitutional
safeguards. Ensuring adequate budget allocation, efficient resource utilisation under good
governance principles, rigorous anti-corruption measures, streamlined bureaucracy, and
political stability is essential to strengthening Nepal’s capacity to implement right-related
provisions as mandated by the constitution. To uphold the constitutional commitment to
decentralisation and federalism, equitable resource distribution and allocation within
and between regions should adhere to the principles of transparency, inclusiveness and
accountability, which will strengthen province and local level governments, currently

constrained by limited fiscal autonomy and other structural challenges.

Furthermore, the government should develop and implement policies that foster cultural
interaction, mutual understanding, and the sharing of diverse historical perspectives.
Historical narratives are important elements of cultural heritage, playing a decisive role in

collective identity. Therefore, history education, and curricula should adopt a comparative

" NEP. CONST., (2015), pmbl
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and multi-perspective approach that acknowledges the complexity of history and practices.
In this regard, Nepal can ensure that their long-term strategies incorporate memorialization
processes that allow affected communities to express their diverse narratives in culturally
meaningful ways. Effective memorialization requires inclusive collaboration between the
authorities, citizens and civil society, especially representatives of those directly impacted

by past events.™

Good governance is essential for protecting economic, social and cultural rights as it
establishes the conditions necessary for securing decent work, adequate standards of living
and access to basic services, such as healthcare and education, which underpin a country’s
development.” It also helps ensure accountability, transparency, and public participation in
decision-making; fostering inclusive economic growth and social progress.”’ Despite some
progress in the economic sphere, poor governance remains a major concern for the country.
The World Banks’s governance indicators show a trend of deterioration in corruption control
capacity, regulatory quality, government effectiveness, and rule of law between 1996 to
2023.%" This lack of good governance continues to impede economic development and the

interlinked persistent political tension in Nepal.®

%% International Covenant on Economic, Social and Cultural Rights, International Covenant on Civil and Political Rights, G.A. Res.
2200A(XXI), UN. Doc. A/RES/2200(XXI) (Dec. 1966); Convention on the Rights of the Child, G.A. Res. 44/25, U.N. Doc. A/
RES/44/25 (Dec. 1989); E.S.C General Comment No. 21, U.N. Doc. E/C.12/GC/21 (Dec. 21, 2009); Special Rapporteur in the Field
of Cultural Rights, Report on the Writing and Teaching of History, United Nations General Assembly, U.N. Doc. A/68/296 (Aug.
9,2013) (by Farida Shaheed); Special Rapporteur in the Field of Cultural Rights, Report on Memorization Processes in Post-Con-
[lict and Divided Societies, United Nations Human Rights Council, U.N. Doc. A/HRC/25/49 (Jan. 23, 2014) (by Farida Shaheed);
Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recurrence, Memorialization Processes
in the Context of Serious Violations of Human Rights and International Humanitarian Law: The Fifth Pillar of Transitional Justice,
United Nations Human Rights Council, U.N. Doc. A/HRC/45/45 (Jul. 9, 2020) (by Fabian Salvioli)

9 Organization for Security and Co-operation in Europe (OSCE), Good Governance, n.d., available at: https://www.osce.org/ocee-
a/446335#:~text=Good%20governance%?20at%?20all%20levels,Mandate (accessed on Feb. 25, 2025)
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5! The World Bank, Governance Indicators of South Asia, 2025, available at https://databank.worldba nk.org/Governance-Indica-
tors-of-South-Asia/id/db8b27d6 (Accessed on Feb. 25, 2025)

62 Ganga Bahadur Thapa & Jan Sharma, Problems and Prospects of Good Governance and Economic Development in Nepal and
Geopolitical Implications, in GOOD GOVERNANCE AND ECONOMIC DEVELOPMENT 165-184, Ramesh Chandra Das ed.,

(Routledge India, 2024)
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Ensuring rights of victims under the Ambit of Transitional Justice Laws

In accordance with international law, reparations should extend beyond mere monetary
compensation to encompass actions that enable victims to reclaim their capacity to live with
dignity. It is important for Nepal, as a State party to the UN human rights conventions on
economic, social, and cultural rights, to implement its recommendations prioritising access
to education, healthcare, and jobs and ensure that victims are not abandoned in situations of
hardship.” The UN Basic Principles and Guidelines on the Right to a Remedy and Reparation
also obligates States to implement comprehensive reparations, including socio-economic

rights, to avert future violations.

The incorporation of economic, social and cultural justice into Nepal’s transitional justice
framework must be a priority, as it strengthens the legitimacy of truth and reconciliation
efforts. The right to justice for victims is inseparable from their rights to economic stability
and social integration, and this must be embedded in future policy reforms. The ICESCR,
the UN Basic Principles on Reparations, and the Sustainable Development Goals (SDGs) all
emphasise that recovery after conflict should address inequalities to guarantee lasting peace.
The omission of social, economic and cultural rights in Nepal’s current transitional justice

system is more than a mere policy lapse; it constitutes a basic infringement of human rights.

The transitional justice bill in Nepal, formally known as ‘A Bill to Amend the Disappeared
Persons’ Enquiry, Truth and Reconciliation Commission Act, 2071°, was introduced in
parliament in March 2023 and was unanimously approved in August 2024. The Act includes
several progressive provisions to ensure the economic and social rights of conflict victims and
their families. One of its major strengths is its emphasis on comprehensive redress measures,
including psychosocial counselling, interim relief, compensation, and rehabilitation.* These
provisions acknowledge the long-term socioeconomic impact of conflict-related violence
and ensure that victims, particularly those affected by rape, sexual violence, and torture,

receive priority support.”’ Additionally, the Act outlines institutional support measures, such
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Concluding Observations on the Sixth Periodic Report of the Democratic Republic of the Congo, CESCR, Feb. 14-Mar. 4, 2022, para.
7, UN. Doc. E/C.12/COD/CO/6; Concluding observations on the initial report of Mali, CESCR, Sep. 24 — Oct. 12, 2018, para. 5, U.N.
Doc. E/C.12/MLA/CO/1; Concluding observations concerning the initial report of the Central African Republic, CESCR, Mar. 12-29,
2018, para. 10, U.N. Doc. E/C.12/CAF/CO/1.

A Bill to Amend the Disappeared Persons’” Enquiry, Truth and Reconciliation Commission Act, 2071, (2023), Art. 23.1.

1d, Art. 23.1b.
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as free education and healthcare, skill-based training, employment opportunities, interest-free
loans, and housing assistance.® If effectively implemented, these measures can enhance the
livelihoods and long-term economic stability of victims and their families, reducing inter-
generational poverty and social marginalisation. The provision for community reparations
programs®’ is particularly significant, as it ensures that entire communities affected by the
conflict receive support, thereby addressing collective harm and promoting social cohesion

in post-conflict Nepal.

However, despite these positive aspects, the Act has several limitations that may hinder the
full realisation of victims’ economic, social and cultural rights. One major concern is the lack
of clarity in implementation mechanisms-while the Act recommends financial compensation,
employment, and education support, it does not provide clear timelines, institutional respon-
sibilities, or budgetary commitments to ensure these benefits are actually delivered. Victims,
particularly women, linguistic minorities, rural people and marginalised groups, often face
bureaucratic hurdles and procedural delays in accessing government services. Furthermore,
the focus on individual compensation may overlook the structural barriers that prevent
victims from achieving sustainable economic independence. Another critical limitation is
the gendered impact of conflict- while Article 23.1(b) prioritises victims of sexual violence,
the Act does not address social stigma, reintegration challenges, or the need for specialised
long-term support for female survivors. The absence of land or property rights guarantees
for female victims further restricts women’s economic empowerment, as property restitution
(Article 24) may prioritise male family members in Nepal’s patriarchal system. Another
significant limitation is that Article 23(2), which pertains to provisions such as education
and healthcare, is not legally binding on either the government or the Commission. The
Commission has the discretion to recommend free education and healthcare only if it deems
it necessary. Similarly, the government is not obligated to provide these services unless
it chooses to do so. This lack of enforceability creates uncertainty regarding the actual

implementation of these provisions.

Several improvements can be made to enhance the Act’s effectiveness and inclusivity. First,
victim-centred mechanisms should be introduced, such as one-stop support centres that

streamline access to healthcare, legal aid, education, and employment programs. Special

A Bill to Amend the Disappeared Persons’ Enquiry, Truth and Reconciliation Commission Act, 2071, (2023), Art. 23.2.

714, Art. 23.2f.
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provisions should be strengthened for female survivors, including guaranteed land ownership
rights, long-term economic reintegration programs, and psychosocial rehabilitation services
tailored to their specific needs. Additionally, employment quotas for conflict victims could
be introduced in government and private sector jobs, ensuring sustainable economic security

rather than short-term relief measures.

Therefore, a policy that incorporates specific measures to address structural inequalities,
such as affirmative action policies and targeted community-based programs, is required.
Ensuring the active participation of victims in the design and implementation of transitional
justice mechanisms would enhance their representation and ensure that their needs are
adequately met. By addressing these gaps, the act can better fulfil its promise of providing
economic and social justice to all victims and their families, particularly from a gender and

economic and social rights perspectives.

5. Way Forward: Human Rights Beyond Transitional Justice for Sustainable Re-

forms

As outlined in the earlier chapters, the structural issues around prioritising specific categories
of human rights violations against others and responding only to those violations without
a comprehensive human rights analysis of human rights violations that took place during
conflict pose a profound risk towards a successful transitional justice process. Transitional
justice, therefore, needs to fully incorporate all human rights violations, including economic,

social and cultural rights and must move from the current forms.

A governance approach based onrights acknowledges thatindividuals’ everyday employment,
healthcare, education, or housing challenges are closely connected to their fundamental
rights. Addressing these issues is not optional but a legal obligation under international
human rights law. A responsible government must guarantee that economic and social
rights are progressively achieved, adequate fiscal space are in place, and that all citizens,
particularly victims of conflict, have uninterrupted access to socio-economic opportunities.
The integration of ESCR in the transitional justice system go beyond compensation to

encompass institutional reform, livelihood restoration and long-term economic stability.

Moreover, restitution and compensation should not be limited to monetary assistance

but should aim at reinstating dignity, security, and self-sufficiency for conflict-affected
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individuals. This requires comprehensive support and rehabilitation initiatives, including
access to psychosocial assistance, healthcare services, job opportunities, and educational
scholarships for victims and their families. These measures should not be viewed as
temporary or dependent solely on the effectiveness of transitional justice mechanisms but
as the government’s broader duty to uphold the rights of every citizen. The success of a fair
society depends on a government’s capacity to establish sustainable social and economic
conditions that are capable of preventing future injustices, guaranteeing that transitional

justice focuses not only on rectifying past wrongs but also on fostering a rights-based future.

A truly transformative transitional justice process in Nepal must adopt a holistic approach
that fully integrates ESCR into all aspects of justice and reconciliation. This requires the
robust implementation of constitutional provisions that guarantee economic and social rights,
backed by sufficient budget allocation and institutional capacity. Nepal’s 2015 Constitution
provides a strong legal foundation for ESCR, but these guarantees remain largely symbolic
without dedicated enforcement mechanisms and transparent governance. To bridge this
gap, the government must recognise fundamental rights such as education, healthcare,

employment, and social security as part of transitional justice.

Comprehensive reparations must extend beyond financial compensation to include
economic empowerment measures such as vocational training, land reform, and employment
programs. Merely providing one-time financial relief does not address victims’ structural
barriers in rebuilding their lives. Instead, transitional justice policies must include long-term
socio-economic solutions that enhance access to sustainable livelihoods and improve
the quality of life for conflict-affected communities. Land reforms, particularly in rural
and marginalised areas, should be prioritised to address historical inequalities that have

contributed to conflict.

By embedding economic, social, and cultural rights into its transitional justice efforts, Nepal
can create a more just and equitable society, breaking cycles of marginalisation and ensuring
a foundation for sustainable peace and reconciliation. Nepal’s transitional justice process
remains incomplete without fully recognising and realising economic, social, and cultural
rights. While efforts have been made redress violation through the Truth and Reconciliation
Commission and the Commission of Investigation on Enforced Disappeared Persons, these

mechanisms have prioritised mainly civil and political rights, neglecting the deep-seated
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socio-economic injustices that fuelled the conflict. The failure to integrate ESCR within
transitional justice frameworks perpetuates cycles of marginalisation and instability,
hindering sustainable peace and reconciliation. Addressing these rights is not merely a matter
of development but an issue of justice, requiring comprehensive reparations, economic

reforms, and institutional guarantees to ensure long-term transformation.
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Repression of Serious Violations of IHL:
A Nepali Context

Shreekrishna Mulmi 5

Abstract

This article explores the legal, institutional, and policy frameworks governing the repression
of serious violations of International Humanitarian Law (IHL) within the context of Nepal. It
examines Nepal’s adherence to international legal obligations under the Geneva Conventions
and related treaties, especially in the aftermath of the decade-long internal armed conflict
(1996-20006). The study critically assesses Nepal’s domestic legislation, including the Nation-
al Penal Code and relevant procedural laws, highlighting existing provisions on genocide,
torture, enforced disappearance, and crimes against humanity, while underscoring significant
legislative and enforcement gaps-particularly the absence of explicit war crimes provisions.
The article evaluates the roles of national institutions such as the judiciary, the National IHL
Committee, the Nepalese Army, and law enforcement agencies, alongside transitional justice
mechanisms like the Truth and Reconciliation Commission and the Commission of Investigation
on Enforced Disappeared Persons. It also analyzes the contributions of the International Com-
mittee of the Red Cross (ICRC) and judicial training institutions in advancing IHL awareness
and implementation. The findings emphasize the urgent need for comprehensive legal reform,
institutional strengthening, and political will to ensure accountability, prevent impunity, and
fulfill Nepal’s international obligations. The article concludes by offering policy recommen-
dations for the establishment of specialized mechanisms, ratification of the Rome Statute, and

proactive IHL integration to bolster national and international justice.

1. Introduction
Nepal ratified the Geneva Conventions, 1949 in 1964,' thereby affirming its commitment to
International Humanitarian Law (IHL). The Geneva Conventions are a comprehensive body

of international legal instruments designed to protect individuals during armed conflicts.

g Director, National Judicial Academy, Nepal

! International Committee of the Red Cross, State Parties to the Geneva Conventions and Their Additional Protocols, ICRC,
available at https://ihl-databases.icrc.org/en/ihl-treaties/geneva-conventions-1949/state-parties (Accessed on Feb. 15, 2025)
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IHL, as a subset of public international law, comprises rules intended to safeguard those who
are not or are no longer actively participating in hostilities, while also imposing restrictions
on the means and methods of warfare. IHL encompasses both international treaties and
customary rules that address humanitarian issues arising directly from armed conflict,
whether international or non-international in nature. Consequently, IHL is often referred to

as the ‘law of armed conflict’ or the ‘law of war’.’

Within THL, two key branches are recognized, Geneva Law and Hague Law. The Geneva
Law refers to the rules designed to protect individuals in armed conflict, such as military
personnel who are hors de combat (out of the fight) and civilians who are not or are no longer
directly involved in hostilities. On the other hand, Hague Law establishes the rights and
obligations of parties engaged in hostilities, specifically regulating the conduct of warfare

and limiting the means and methods employed in such conflicts.’

The Geneva Conventions of 1949 provide protection for a range of vulnerable groups,
including civilians, prisoners of war, medical and religious personnel, and the wounded
during armed conflict. These Conventions explicitly prohibit the use of excessive violence,
pillage, and unnecessary destruction of property. While Nepal has ratified the Geneva
Conventions and several other IHL treaties, including those concerning chemical, biological,
and nuclear weapons, it has yet to ratify the Rome Statute of the International Criminal Court
(ICC). As a party to the Geneva Conventions, Nepal is legally bound to impose domestic
legal measures to penalize violations of the Conventions, though such legal provisions have

not been fully enacted.’

During Nepal’s decade-long armed conflict (1996-2006), a non-international armed conflict,
the importance of adherence to IHL became particularly evident. As Nepal has not yet
acceded to the two Additional Protocols of 1977, it only applies Common Article 3 of the
Geneva Conventions, which is applicable in non-international conflicts occurring within the

territory of a state party to the Conventions.’ This article applies when the conflict is internal,

% International Committee of the Red Cross, What Is International Humanitarian Law? ICRC (Oct. 31, 2016), available at https://
www.icrc.org/en/document/what-ihl (Accessed on Feb. 15, 2025)
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* Krishna Chandra Chalisey, Nepal and International Humanitarian Law, Kathmandu Post (Aug. 10, 2023), available at https://

kathmandupost.com/columns/2023/08/10/nepal-and-international-humanitarian-law (Accessed on Feb. 15, 2025)
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involving either government forces and rebel groups or among rebel factions themselves.
The Additional Protocol II further expands on the protections afforded under Common
Article 3.°

Common Article 3 provides a minimum level of protection for individuals who are not
actively involved in the conflict, including members of the armed forces in specific
circumstances outlined in the article. Two fundamental principles under this provision are

the humane treatment of all persons and the non-discriminatory nature of such treatment.

The Nepalese judiciary has addressed the application of IHL principles in several key cases,
such as in Rajaram Dhakal case. In this case, the Supreme Court of Nepal directed the
government to undertake a thorough study and research of IHL and take necessary steps
to enact laws in line with the spirit of the Geneva Conventions.” However, the process of
incorporating the Geneva Conventions into Nepal’s domestic legal framework remains
ongoing. This is reflected in ongoing discussions surrounding the National Penal Code and
other legal structures intended to address the suppression of serious violations of IHL within

the context of Nepalese law.

2. Repression of Serious Violations of IHL

The repression of serious violations of International Humanitarian Law (IHL) involves legal
and enforcement actions by states and conflict parties to prevent and penalize grave breaches
of the laws of war. The Geneva Conventions of 1949 and their Additional Protocols I and 11
mandate states to implement laws to punish such breaches in both international and non-in-
ternational conflicts. States are also required to take preventive measures against other [HL
violations, even if they are not classified as grave breaches. Additional IHL instruments, like
the 1980 Convention on Conventional Weapons, further reinforce the need for legal actions

to address violations, strengthening the enforcement of humanitarian law.*

National legislation aimed at repressing violations of international humanitarian law (IHL)
should include provisions that outline punishments proportional to the seriousness of

each offense. This requires laws that criminalize grave IHL breaches, such as war crimes,

® World Legal Information Institute, International Law and International Human Rights Law: International Human Rights Law and

the Use of Force, ISIL Yearbook of International Humanitarian and Refugee Law, 11 (2001), available at http://www.worldlii.org/
int/journals/ISILYBIHRL/2001/11.html (Accessed on Feb. 15, 2025)

7 N.K.P. 2064 BS, Vol. 12, Decision No. 7274, available at https://www.legal-tools.org/doc/320f25/pdf/ (Accessed on Feb. 15, 2025)
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genocide, and crimes against humanity. It should establish individual criminal responsibility
not only for those who directly commit violations but also for those who order, facilitate,
or fail to prevent them, including superior officers. The law must criminalize breaches by
omission, ensure that political, military, or national interests cannot be used as excuses
for immunity, and disallow superior orders as a defense. Moreover, it should have broad
jurisdiction, ensuring accountability for offenders regardless of their nationality or where
the crime occurs. The legislation must guarantee fair trial rights, including prosecution in an
impartial, regularly established court, and include provisions for international cooperation in

extradition and legal assistance.

Effective judicial mechanisms are crucial for prosecuting those responsible for such
violations. This may involve collaboration with international bodies, such as the International
Criminal Court (ICC) or specialized tribunals, when national courts fail to act. Additionally,
preventive measures like military training, clear rules of engagement, and disciplinary

actions must be continuously implemented to ensure adherence to IHL.
3. Efforts of ICRC on National Repression of Serious Violations of IHL

For several years, the ICRC has actively encouraged states to fulfill their obligations
under International Humanitarian Law (IHL) by adopting relevant national regulations
and legislation. Through its Advisory Service on IHL, established in 1995, the ICRC has
provided technical assistance to states-at their request or with their consent-on incorporating
IHL into domestic legal systems. This includes translating the Geneva Conventions and
their Additional Protocols into national languages, supporting the adoption of criminal
laws to address war crimes, and promoting measures to safeguard the Red Cross emblem.
The Advisory Service also focused on integrating IHL education into official curricula and

establishing national information offices to enhance awareness.

In addition, the ICRC conducts training and capacity-building programs like the South
Asian Teaching Sessions (SATS) to deepen knowledge of IHL principles among legal
professionals, government officials, and military personnel. By collaborating with judicial

bodies, academic institutions, and security forces, the ICRC ensures that [HL is effectively
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embedded in national legal frameworks, promotes compliance, and fosters a broader culture

of respect for human rights and the protection of civilians in conflict.
4. Nepali Measures and Arrangements

The Comprehensive Peace Accord (CPA) of Nepal, signed in 2006, emphasizes the
commitment of all parties to uphold International Humanitarian Law (IHL) as a central
component of the peace process. It marked the end of a prolonged conflict and laid the
foundation for incorporating IHL into Nepal’s legal system.” The CPA prioritizes the
protection of civilians and non-combatants during conflicts, ensures accountability for
breaches of humanitarian law, and calls for transitional justice to address past wrongs.
By integrating IHL into its broader goals for national reconciliation and justice, the CPA
reinforces the obligation of all parties to comply with international standards in both wartime

and post-conflict recovery.

As a signatory to the Geneva Conventions of 1949 and other IHL treaties, Nepal has worked
to incorporate these principles into its 2015 Constitution and national laws. The Constitution
affirms Nepal’s commitment to international law, particularly in safeguarding human rights,

fundamental freedoms, and the rights of conflict victims.

Nepal’s dedication to international law is codified in Article 51(m) of the Constitution,
which mandates the country to uphold global legal norms. To ensure compliance, specific
constitutional bodies have monitoring and enforcement powers. Article 249(g) grants the
National Human Rights Commission (NHRC) the authority to review the implementation
of international treaties and recommend corrective actions to the government. Likewise,
Article 252(b) gives the National Women Commission the responsibility to monitor the
implementation of laws related to women’s rights under international treaties, enabling it to

suggest measures to ensure effective compliance.

Regarding the relationship between international law and domestic law, Section 9 of the
Nepal Treaty Act, 1990 establishes that when a treaty ratified by Parliament conflicts with
existing domestic law, the treaty’s provisions take precedence, rendering conflicting domestic

laws ineffective. If a treaty is signed by the government but not ratified by Parliament, the

? Comprehensive Peace Accord, 2006, Art. 7, available at https://www.nhrcnepal.org/uploads/publication/3-year CPA (1).pdf

(Accessed on Feb. 16, 2025).
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government is required to initiate the legislative process to align domestic laws with the

treaty’s obligations, ensuring Nepal’s adherence to its international legal commitments.'’

5. Nepali Criminal Law

The National Penal Code of 2017 includes several provisions aimed at protecting individuals
during armed conflicts, criminalizing acts such as genocide, crimes against humanity, torture,
and enforced disappearances. Section 38 of the Code appropriately recognizes ‘crimes against
humanity’ as an important aggravating factor when assessing the severity of an offense.
However, the Code does not provide a clear definition or direct prohibition of these crimes.
This lack of specificity and substantive legal prohibition undermines the effectiveness of
the aggravating factor, raising concerns about the Code’s ability to adequately address and

penalize these grave offenses.

Section 52 of the National Penal Code prohibits genocide, defining it as intentional acts
aimed at destroying, in whole or in part, a specific ethnic, racial, national, or religious
group. Genocide includes acts such as mass killings, causing severe harm, deliberately
creating living conditions that lead to destruction, forcibly preventing births within the
group, and transferring children to another group. The penalties for genocide range from life
imprisonment to up to ten years, depending on the gravity of the act. Those found guilty,
including public officials who cannot justify their actions on the grounds of superior orders,
will be held equally liable, even if the acts were carried out by a group or under someone
else’s direction. This provision highlights Nepal’s strong opposition to genocide and its

commitment to upholding international humanitarian law."'

Section 134 of Penal Code, 2017, comprehensively prohibits all activities related to nuclear,
chemical, and biological weapons. This provision strictly forbids the manufacture, production,
procurement, sale, acquisition, ownership, transfer, stockpiling, storage, transportation,
export, import, investment, and management of such weapons, as well as inducing others to
engage in these activities. The code explicitly references international conventions, defining
‘chemical weapons’ according to the 1993 Paris Convention and ‘biological or toxin
weapons’ based on the 1972 London, Moscow, and Washington Convention. Violations of

this section are subject to severe penalties, including imprisonment for up to twenty years

19 Nepal Treaty Act, 1990, S. 9.
" National Penal Code, 2074, Prohibition of Genocide, S. 52.
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and a fine of up to two hundred thousand rupees, underscoring Nepal’s commitment to

preventing the proliferation and use of these devastating weapons.

Section 167 of the Penal Code explicitly prohibits any form of torture by a competent authority
during investigations, prosecutions, or while detaining individuals. It forbids subjecting any
person to physical or mental torture or to cruel, brutal, inhuman, or degrading treatment-acts
that include, for example, inflicting pain to extract information, force confessions, punish,
or intimidate. Violators face penalties of up to five years of imprisonment, a fine of up to
fifty thousand rupees, or both, with the same sanctions applying to those who order or assist
in such acts. Notably, the provision denies any defense based on following superior orders,

thereby reinforcing strict accountability and the protection of human dignity."

Section 206 of the Penal Code criminalizes enforced disappearance, defining it as the act
of arresting, detaining, or otherwise depriving someone of their liberty, while authorities or
groups conceal information about the person’s whereabouts, condition, or the reasons for
their detention, and fail to present the individual before a judicial authority within twenty-four
hours. The provision clarifies that both those who directly commit the act and those who
order or facilitate it are considered principal offenders. Even superiors who overlook such
violations are held accountable. The law imposes joint liability on all involved parties and
stipulates severe penalties, including up to fifteen years of imprisonment and fines of up
to five hundred thousand rupees. Additional sentences are applied for offenses involving

women, children, or the misuse of government resources. "

The Criminal Procedure Code, 2017 and the Sentencing Act, 2017 reveal a deliberate legal
strategy concerning particularly grave offenses. Specifically, offenses under Sections 167
and 206 are designated as ‘negative offenses’ within the Section 116 in Criminal Procedure
Code, effectively barring their withdrawal from prosecution. Similarly, the Sentencing
Act, 2017, through Sections 29, 24, and 39, classifies crimes against humanity, torture,
and enforced disappearance as negative factors that preclude parole, sentence suspension,
and remission. This consistent treatment of these offenses across both legal frameworks

demonstrates a clear intent to deny leniency and ensure rigorous prosecution and punishment

' National Penal Code, 2074, Prohibition of Torture, S. 167.
13 National Penal Code, 2074, Prohibition related to Enforced Disappearance, S. 206.



Hegah! Tt 9 o, 3ih: 2, WS 0£7?

for these severe violations, making these provisions crucial for analyzing the legal handling

of such crimes.

Nepal’s current legal framework reveals significant gaps and ambiguities in holding
individuals accountable for serious international crimes. While the Penal Code includes
provisions for certain offenses, it lacks clear definitions or penalties for war crimes and does
not provide a solid legal foundation for prosecuting crimes against humanity. Moreover,
recent amendments to the TRC and CIEDP Act have raised concerns that individuals
accused of serious crimes during the armed conflict may receive amnesty, undermining the
principle of no impunity and potentially jeopardizing Nepal’s adherence to international
obligations. Human rights advocates have criticized aspects such as the lack of clarity in
defining crimes, the statute of limitations, and the prosecutor’s authority to reduce sentences
by up to 75%. These issues highlight the need for stronger and clearer legal provisions to
ensure accountability and justice for victims. The Criminal Procedure Code states that these
crimes fall under the jurisdiction of district courts, and such cases cannot be withdrawn from

prosecution.'

6. Nepalese Army Act
The Nepal Army plays a vital role in ensuring compliance with international humanitarian
law (IHL) during military operations. To prevent violations, IHL is integrated into the
Army’s training programs at all levels, ensuring that officers and soldiers understand the
rules of armed conflict. Section 20 of the Nepal Army Act, 2063 mandates that recruits
undergo training in military education, ethics, human rights, and IHL. Since 1997, the Army,
including personnel preparing for UN peacekeeping missions, has incorporated IHL training.
The Army Act of 2006 made IHL training a legal requirement for all recruits. Section 13
disqualifies individuals convicted of human rights violations from joining the Army, while
Sections 61 and 62 address illegal detention and the establishment of a committee for

investigating cases before court proceed

7. Nepal Armed Police Force (APF) Act, 2001

The Nepal Armed Police Force (APF) Act of 2001 outlines the APF’s duties in internal

security,'” counterinsurgency, and disaster response, while emphasizing adherence to national

' Criminal Procedure Code. 2074, R. 116.

" Prem Raj Khanal, Human Rights Violations during Armed Conflict in Nepal, available at https://www.nepjol.info/index.php/kmcr;j/
article/view/28247/23246 (Accessed on Feb. 18, 2025)
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and international legal standards. Ensuring compliance with human rights and international
humanitarian law (IHL) is crucial for justice and accountability, particularly in post-conflict
Nepal.'® Despite legal provisions, the APF has faced allegations of human rights violations
during the armed conflict (1996-2006) and in security operations.'” Efforts like human rights
education and cooperation with international organizations have been made,'® but challenges
remain, including excessive force, lack of independent investigations, and political influence
Strengthening oversight, transparent investigations, and aligning policies with international

standards is key to restoring trust and upholding justice

8. Nepal Police

The Nepal Police is responsible for maintaining public order, preventing and investigating
crimes, and ensuring internal security. As a state institution, it is obligated to uphold human
rights and international humanitarian law (IHL), particularly during conflicts, unrest, and
law enforcement operations. The Police Rules, 2071 BS, mandate that the Inspector General

of Police and department heads work to protect human rights."

While the Nepal Police has played a key role in maintaining stability, especially during the
armed conflict (1996-2006) and post-conflict periods, allegations of excessive force, torture,
arbitrary detention, extrajudicial killings, and enforced disappearances have raised concerns

about its adherence to human rights.

In response, the police have integrated human rights training into their programs, improved
accountability mechanisms, and promoted community policing. Additionally, the Nepal
Police has collaborated with international organizations to enhance human rights standards.
However, challenges like political influence, insufficient oversight, and slow judicial

processes still under mine accountability. Strengthening legal frameworks, ensuring

16

Narendra Bam et al., Importance of International Humanitarian Law (IHL) Training in Armed Police Force, Nepal, Vol.3(1), JOUR-

NAL OF APF COMMAND AND STAFF COLLEGE, 2020 available at https://www.nepjol.info/index.php/JAPFCSC/article/
view/27532 (Accessed on Feb. 18, 2025)

17 Armed Police Force Rules, R. 105.

" Bam et al., supra note 17.

' Nepal Police Rules, 2071 BS, R. 53, 54,55, 57, 59, 60, 62, 63, 64.
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transparent investigations, and fostering a human rights culture within the police are crucial

for aligning Nepal’s law enforcement practices with international standards.

9. National IHL Committee

The National IHL Committee of Nepal, chaired by the Minister of Law, Justice, and
Parliamentary Affairs, includes representatives from various organizations dedicated
to promoting and implementing international humanitarian law (IHL) in the country. Its
key responsibilities include drafting legislation to enforce IHL, advising the government
on relevant policies, conducting awareness campaigns, and providing recommendations
to ensure Nepal meets its obligations under the Geneva Conventions. The Committee
previously drafted the Geneva Conventions Act, but it is currently not under discussion in
Parliament, although it may be considered in the future.*® The National IHL Committee has
been urged to prioritize finalizing the draft for approval. While Nepal has made significant
progress in training and awareness activities, it still lags behind in treaty participation and

the development of national implementation mechanisms.

The Committee has also played a crucial role in incorporating IHL into military training
programs. Since 1997, the Nepalese Army has included IHL in its standard training for all
personnel,” including those preparing for United Nations peacekeeping missions, with over
42,000 army personnel having received education in IHL and International Human Rights
Law. Through these efforts, the National IHL Committee of Nepal aims to cultivate a culture
of respect for humanitarian law, ensuring its effective application across military, judicial,

and civil society sectors.

10. IHL, Nepali Judiciary and the Training

The judiciary of Nepal plays a vital role in protecting human rights and ensuring compliance
with international humanitarian law (IHL), particularly in relation to conflict-era human
rights violations and transitional justice. The Supreme Court has issued landmark rulings
on issues like criminalizing torture,> addressing enforced disappearances, and protecting

constitutional rights. For example, in the case of Rajendra Dhakal and Others v. Government

20 Chalisey, supra note, 5.
! Military Act, 2063 BS. S. 20.

2 Rajendra Ghimire & others v. Office of Prime Minister & Council of Ministers & others, available at https://thehimalayantimes.

com/nepal/sc-order-sought-to-criminalise-torture (Accessed on Feb. 19, 2025)
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of Nepal, the Court instructed the government to criminalize enforced disappearances and
prosecute responsible officials, as well as provide compensation to victims’ families.” The
Court has also ordered the return of forfeited property and compensation for victims of the

armed conflict.*

Nepal, as a signatory to human rights conventions”like the ICCPR and the Geneva
Conventions, is bound to uphold fair trial principles and accountability for violations.
However, challenges such as delayed case proceedings, lack of enforcement, and political

interference persist.

Non-governmental and civil society organizations in Nepal actively advocate for IHL
adherence and public awareness. The National Judicial Academy (NJA) plays a key role
in strengthening the judiciary’s capacity by providing specialized training for judges, legal
officers, and law enforcement, often in partnership with organizations like the ICRC and
UNDRP. These efforts help integrate IHL into Nepal’s judicial system, improving the handling

of conflict-era cases and promoting a more transparent, accountable judiciary.

11. Transitional Justice Mechanisms

The Commission of Investigation on Enforced Disappeared Persons (CIEDP) and the Truth
and Reconciliation Commission (TRC) were established by the Government of Nepal in 2015
through the Commission of Investigation on Enforced Disappeared Persons and Truth and
Reconciliation Commission Act to address human rights violations during the decade-long
armed conflict (1996-2006). Although the Act was amended in 2024, the appointment of
chairs and members for both commissions is still pending, hindering their work. CIEDP was
created to investigate enforced disappearances, determine the fate and whereabouts of the
missing, and recommend legal actions or reparations. However, political will, slow progress,
insufficient resources, and legal ambiguities have delayed its operations. Similarly, the TRC
was tasked with investigating human rights violations such as extrajudicial killings, torture,

and sexual violence, and providing justice through truth-seeking, reparations, and possible

%3 Rabindra Dhakal on behalf of Rajendra Dhakal v. The Government of Nepal & others, available at https://ihl-databases.icrc.org/

en/national-practice/rabindra-prasad-dhakal-behalf-rajendra-prasad-dhakal-advocate-v-nepal-government (Accessed on Feb. 19,
2025)

2 N.K.P. 2071 BS., Vol. 12, Decision No 9303.

» Nepal’s Participation in Human Rights Conventions and Protocols, available at https:/tbinternet.ohchr.org/ layouts/15/Treaty-
BodyExternal/Treaty.aspx?CountrylD=122&Lang=EN (Accessed on Feb. 19, 2025)
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prosecutions. Both commissions face challenges like political interference, lack of victim
trust, and delays in legal amendments for prosecution, leading to criticism for their failure to
meet their initial mandates. Despite amendments being introduced, the full functioning of the
commissions depends on the appointment of commissioners, and they are under increasing

pressure to align with international human rights standards in the transitional justice process.

12. Past Efforts Without Success

In June 2006, the Nepalese Parliament unanimously passed a “commitment resolution”
(Sankalpa) urging the government to ratify the Rome Statute, with various government
ministries expressing support for the ICC ratification.” During the ICC’s missions to Nepal
in 2006 and 2007,” the government reiterated its support for joining the international legal
framework for prosecuting war crimes, genocide, and crimes against humanity. This step
was seen as a crucial part of Nepalys transitional justice process, particularly in addressing
future human rights violations. However, despite this initial support, Nepal has yet to ratify
the Rome Statute.”® Although the Ministry of Law and Justice, through the IHL Committee,
drafted a bill on the implementation of IHL, it has remained pending for several years,
highlighting the government’s reluctance to fully commit to international accountability
mechanisms. Political transitions, concerns over the potential prosecution of individuals
from both state and rebel forces, and lack of consensus among political leaders have
contributed to these delays. Consequently, Nepal continues to face pressure from human
rights organizations and the international community to fulfill its commitments to justice
and accountability. In response, NJA Nepal conducted a study on Nepal’s accession to the
Rome Statute and provided recommendations to the government, emphasizing the need for
separate legislation addressing crimes and penalties,”, as well as provisions for complemen-

tarity to collaborate with the ICC if the national system fails to deliver justice.

26 Campaign for Global Justice, available at https:/www.coalitionfortheicc.org/nepal#:~:text=CAMPAIGN%20FOR%20GLOBAL%20JUS-

27

TICE%20In%20June%202006%2C have%20been%20made%:20by%20Nepalese%20government%20ministries (Accessed on Feb. 19, 2025).

2 Chalisey, supra note, 5

» Dr. Anand Mohan Bhattarai et al., Preparing to Implement the Rome Statute: A Study of the Laws and Procedures in Place in

Nepal and the Need for Reform, available at https://insecresources.org.np/pages/download progress.php?ref=38267&size=&ex-
t=pdf&k=029fa8401c (Accessed on Feb. 19, 2025)
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13. Conclusion and Recommendations

Nepal, with its history of armed conflict and vulnerability to future instability, faces
significant challenges in implementing International Humanitarian Law (IHL). Despite
efforts to promote IHL, there are gaps in legal frameworks, particularly the lack of clear
definitions and penalties for crimes like genocide, war crimes, and crimes against humanity.
As a state party to the Geneva Conventions, Nepal is obligated to uphold IHL but needs
stronger legal frameworks, specialized mechanisms for investigation, and prosecution to

ensure accountability.

To address these gaps, Nepal must establish clear national laws for prosecuting grave IHL
violations, create a dedicated framework for genocide, war crimes, and crimes against
humanity, and improve the functioning of the TRC and CIEDP commissions by appointing
chairs and commissioners to resolve pending cases. Additionally, Nepal should prioritize
IHL promotion during peacetime and strengthen the capacity of its justice system, including

specialized and impartial prosecutors and judges.

Becoming a party to key international legal instruments like the Rome Statute, cooperating
with international mechanisms like the ICC, and conducting studies on joining other
IHL-related treaties are crucial steps. Strengthening domestic frameworks and fostering
public awareness through collaboration with civil society and international organizations

will reinforce Nepal’s commitment to IHL, helping to ensure justice, peace, and stability.

Do
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Access to Justice to the Victims of Sexual
Violence during Armed Conflict in Nepal

Smriti Rai

Abstract

Sexual violence is often used as a tool to achieve military and political objectives. It is one of the
prevailing and devastating human rights violations, disproportionately affecting women, girls
and other vulnerable groups. Despite having international legal frameworks and mechanisms
aimed at addressing such crimes, access to justice for victims remains a significant challenge
during and after the conflict. This paper examines the barriers faced by victims of sexual vio-
lence while seeking justice during and after armed conflicts, including legal, social, cultural
and institutional obstacles in countries like Nepal with patriarchal norms and a victim-blaming
approach. It explores the role of international humanitarian law, human rights law, national
law and transitional justice mechanisms of the nation in addressing these challenges. The paper
also highlights the importance of victim-centered approaches, which prioritize the needs, digni-
ty and rights of survivors of crime. Case studies from conflict zones around Nepal are analyzed
to illustrate the gaps in justice delivery and the impact of impunity on victims and societies. The
paper concludes with recommendations for strengthening legal frameworks, enhancing institu-
tional capacity and fostering international cooperation to ensure that victims of sexual violence
during armed conflict have meaningful access to justice. By addressing these issues, this paper
aims to contribute to the ongoing global and national efforts to combat impunity and promote

accountability for conflict-related sexual violence.

1. Introduction

Nepal faced a decade-long armed conflict from 1996 till 2006 A.D. between the governmental
forces and the Communist Party of Nepal-Maoists (CPN-Maoist). The armed conflict had

g Advocate, Teaching Assistant, Kathmandu School of Law
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impacted the government system, people who were directly involved in the conflict and the
citizens of the nation.

The conflict started with the notion to overthrow the constitutional monarchy and bring
the socialist republic, but it resulted in gross violations of human rights of the citizens, for
instance, torture, property seizure, enforced disappearance and sexual abuse.

The decade-long armed conflict finally came to an end after the Government of Nepal and
the CPN-Maoist signed the Comprehensive Peace Accord (CPA) in 2006 A.D.' The CPA
was signed to bring political, economic and social change in the country and adherence
to humanitarian law and human rights principles, including through the establishment of
a National Human Rights Commission, a Truth and Reconciliation Commission and a
National Peace and Rehabilitation Commission.’

The decade-long non-international armed conflict in Nepal was marked by several gross
violations of human rights, including rape and other forms of sexual violence, which majorly
affected women and girls. They had to go through various situations like widowhood,?
reversal of traditional gender roles,’ unwanted pregnancies resulting from sexual violence,
and children born as a consequence of rape, all of which led to their social exclusion by
family members and the community.” The armed conflict had left thousands of victims of

sexual violence.

2. Despite the end of the conflict, access to justice for victims of sexual violence
remains a significant challenge. This article provides a detailed analysis of the barriers
to justice faced by victims of sexual violence in post-conflict Nepal, the legal and insti-
tutional frameworks in place and recommendations for ensuring justice and reparations

for survivors.Understanding Sexual Violence during Armed Conflict in Context of Nepal

In 2011, the World Health Organization (WHO) defined sexual violence as ‘any sexual act,

attempt to obtain a sexual act, unwanted sexual comments or advances, or acts to traffic or

: Comprehensive Peace Accord, 2006, Art. 7.1.3, available at Comprehensive Peace Agreement between the Government of Nepal

and the Communist Party of Nepal (Maoist) | UN Peacemaker, (Accessed on Feb. 12,2025)
* Id Art. 8

? International Centre for Transitional Justice (ICTJ) & Advocacy Forum, Across the Lines, The Impact of Nepal’s Conflict on
Women, 2010, available at https://www.ictj.org/sites/default/files/ICTJ-Nepal-Across-Lines -2010-English.pdf, p. 28., (Accessed
on Feb. 12, 2025)

*1d, 32.

°1d, 34.
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otherwise directed against a person’s sexuality using coercion, by any person regardless of
their relationship to the victim, in any setting, including but not limited to home and work’.®
The Secretary General of the United Nations defines Conflict-Related Sexual Violence
(CRSV) as ‘rape, sexual slavery, forced prostitution, forced pregnancy, forced abortion,
enforced sterilization, forced marriage and any other form of sexual violence of comparable

gravity perpetrated against women, men, girls or boys’.’”

Sexual violence is often used as a tool by either party involved in armed conflict as a tool
of suppression to create a fear among the general public by the gross violation of individual
human right and dignity. It is used as a tool worldwide during the situation of conflict.
Sexual violence in armed conflict is a pervasive and devastating phenomenon, often used as
a deliberate tactic to achieve military, political and social objectives. This form of violence
is not merely a byproduct of conflict but is frequently used as a strategic tool to terrorize
populations, displace communities and assert dominance over conquered groups.® Sexual
violence does not only target women and girls but it also targets men and boys, but it is often
not reported as much due to the social stigmatization and cultural norms.’ The consequence
of sexual violence during the conflict time is often profound and over lasting due physical

injuries, psychological trauma and social stigmatization.

The armed conflict in Nepal was marked by widespread human rights abuses, including
sexual violence perpetrated by both state security forces and Maoist insurgents.'” Women
and girls were subjected to rape, sexual slavery, forced marriages and other forms of
gender-based violence. These acts were often used as weapons of war to intimidate, punish,

or control communities. However, some reports suggested that rape and sexual violence

¢ World Health Organization, Violence Against Women: Intimate Partner and Sexual Violence Against Women (2011), available

athttps://www.who.int/publications/i/item/violence-against-women-intimate-partner-and-sexual-violence-against-women.,
(Accessed on Feb. 12, 2025)

7 Representative of the Secretary-General on Conflict-Related Sexual Violence, U.N. Doc. $/2023/413, 5 (July 6, 2023).

8

1d

? International Committee of the Red Cross, Women Facing War: ICRC Study on the Impact of Armed Conflict on Women (2001)
' U N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, NEPAL COUNTRY REPORT 168 (2005)




Access to Justice to the Victims of Sexual Violence during Armed Conflict in Nepal

were committed by the security forces as a ‘common practice’ as a way to punish women for

their alleged connection with the ‘other side’ (then rebels-the Maoists)."'

Even though the report on sexual violence is scarce due to lack of proper documentation, the
available data indicate that, during the armed conflict, more than one-third of the victims of
sexual violence were children, with many under 15 years of age.'”” Women and girls were
raped in front of their family members; some were reported to be taken into custody and
raped over the custody and killed later on. Women and girls were also sexually harassed
in other forms, such as being asked for sex, touched inappropriately and using filthy words

during the time of conflict."

The victims of sexual violence compared to other violence during the armed conflict had
no access to justice. The primary as well as secondary victims had to suffer in silence due
to the fear of the security force and Maoist insurgents, as they were not guaranteed any
form of security from their perpetrator. A report by the International Centre for Transitional
Justice (ICTJ) and Advocacy Forum highlights that sexual violence during the conflict was
systematic and targeted, with many victims suffering long-term physical, psychological and
social consequences.'* Some victims could not bear the shame and the pain and chose death;
some women had already moved on and had built a new family where they did not want to
drag their traumatic past with them, which resulted in a lack of report against the violence
committed against them during the conflict period and some victims passed away before they
could even file the report because of the long wait for the justice mechanism to be formed.
Survivors often endure physical injuries, psychological trauma and social ostracization,
which can persist long after the conflict has ended."” There are still some survivors of sexual
violence during armed conflict who want to share their story but want to stay anonymous

because of the fear of social stigmatization.

"ICTI & Advocacy Forum, supra note 3, at 11.

" Institute of Human Rights Communication Nepal (IHRICON), SEXUAL VIOLENCE IN THE PEPPLE’S WAR: THE IMPACT
OF ARMED CONFLICT ON WOMEN AND GIRLS IN NEPAL 18 (2006)

BIcT & Advocacy Forum, supra note 3, at 53.

"ICTI & Advocacy Forum, supra note 3, at 28.

1% Elisabeth Jean Wood, Variation in Sexual Violence During War, Vol. 34(3), POLITICS & SOCIETY 307- 342 (2006) available
at https://doi.org/10.1177/0032329206290426 (Accessed on Feb. 12, 2025)
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3. International and National Legal Framework

a. International Legal Framework

Nepal is party to six international human rights instruments among seven international human
rights instruments'® that obligate the state to ensure justice and reparation for the victims of
sexual violence either during the time of armed conflict or during the peace period. Some of

the major international instruments playing an active role can be stated as:

Convention on the Elimination of All Forms of Discrimination Against Women, 1979
(CEDAW): " Nepal has ratified CEDAW on April 22, 1991 which requires Nepal to elimi-
nate discrimination against women, to form the legislation in the manner to change the social
norms and ensure their access to justice. CEDAW addresses the rights of women, including
those affected by sexual violence during armed conflict. While CEDAW itself does not ex-
plicitly focus on armed conflict, the CEDAW Committee has issued General Recommen-
dations that interpret and apply the Convention to such contexts. General Recommendation
No. 30 on Women in Conflict Prevention, Conflict, and Post-Conflict Situations specifically
addresses sexual violence during armed conflict.

International Covenant on Civil and Political Rights, 1966 (ICCPR):'"® Nepal ratified
ICCPR on May 14, 1991 which guarantees the right to an effective remedy for victims of
human rights violations. Article 2(3)," 7** and 14 majorly focus on addressing the right to an
effective remedy, freedom from torture and inhuman treatment and right to fair trial. These

mentioned provisions are often interpreted for the protection of victims of sexual violence

16

17

18

International Covenant on Civil and Political Rights, opened for signature Dec. 16, 1966, 999 U.N.T.S. 171 (entered into force Mar.
23,1976).

International Covenant on Economic, Social and Cultural Rights, opened for signature Dec. 16, 1966, 993 U.N.T.S. 3 (entered into
force Jan. 3, 1976).

International Convention on the Elimination of All Forms of Racial Discrimination, opened for signature Mar. 7, 1966, 660 U.N.T.S.
195 (entered into force Jan. 4, 1969). Convention on the Elimination of All Forms of Discrimination Against Women, opened for
signature Dec. 18, 1979, 1249 U.N.T.S. 13 (entered into force Sept. 3, 1981).

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature Dec. 10, 1984,
1465 U.N.T.S. 85 (entered into force June 26, 1987).

Convention on the Rights of the Child, opened for signature Nov. 20, 1989, 1577 U.N.T.S. 3 (entered into force Sept. 2, 1990).
International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, opened for
signature Dec. 18, 1990, 2220 U.N.T.S. 3 (entered into force July 1, 2003).

Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979, 1249 UN.T.S. 13.
International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UN.T.S. 171.

" Id, Art. 2(3) (Right to an Effective Remedy for Violations of Rights)

20

1d, Art. 7 (Prohibition of Torture and Inhuman Treatment)
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b

and ensure their access to justice. General Comment No. 32*' and General Comment No. 36>
by the Human Rights Committee which monitors the ICCPR provides the proper interpreta-

tion of the application to the victims of sexual violence and their access to justice.

Rome Statute of the International Criminal Court (ICC), 1998:* The Rome Statute of
the International Criminal Court (ICC), 1998 is a key international treaty that establishes the
ICC and defines the crimes under international law. It recognizes sexual violence as a war
crime, against humanity and act of genocide. Articles 7** (crimes against humanity), 8% (war
crimes), and 68 (protection of victims and witnesses) are particularly relevant to victims of

sexual violence and their access to justice.

The United Nations Security Council Resolution 1325 on Women, Peace and Security
emphasizes the need to address gender-based violence in conflict and post-conflict settings.”’
These international human right instrument has ensured the protection of the victims
and their access to justice. Despite these obligations, Nepal has made limited progress in
implementing these standards at the national level due to various challenges, such as instable

government and the social norms.

. National Legal Framework

Nepal’s national legal framework includes several laws and policies aimed at addressing

sexual violence, being guided by the international instruments and change in societal needs:

The Constitution of Nepal (2015): The constitution of Nepal guarantees fundamental rights,
including the right to equality, dignity and protection from violence. Article 16 guarantees
the right to live with dignity, which encompasses protection from violence, including sexual
violence.”® Article 38 specifically ensures women’s rights and protection from gender-based

violence.” Article 51 includes the commitment of nation to transitional justice and repara-

21
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27

28

29

Human Rights Comm., General Comment No. 32: Article 14, Right to Equality Before Courts and Tribunals and to a Fair Trial,
U.N. Doc. CCPR/C/GC/32 (Aug. 23,2007)

Human Rights Comm., General Comment No. 36. Article 6 (Right to Life), UN. Doc. CCPR/C/GC/36 (Oct. 30, 2018).

Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90.

1d, Art. 7 (1) (G) (sexual violence as a crime against humanity)

1d, Art. 8 (2) (B) (XXII) and 8 (2) (E) (VI) (sexual violence as a war crime in international and non-international armed conflicts)
1d, Art. 68 (Protection of Victims and Witnesses and their Participation in Proceedings).

S.C. Res. 1325, U.N. Doc. S/RES/1325 (Oct. 31, 2000).

NEP. CONST. (2015), Art. 16.

NEP. CONST. (2015), Art. 38
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tions for victims of conflict-related violations, including sexual violence.”

e The Nation Penal Code (2017): The code criminalizes rape, sexual harassment and other
forms of sexual violence.”’ However, it does not explicitly address conflict-related sexual
violence or provide adequate provisions for reparations. The code includes provisions for the
prosecution of sexual violence but lacks specific mechanisms for addressing crimes commit-

ted during the armed conflict.*

e Truth and Reconciliation Commission (TRC) Act, 2014: TRC established the legal frame-
work for addressing human rights violation, including sexual violence committed during
the decade long armed conflict (1996-2006).” The Act ensured the investigation of conflict
era crimes, reparation for the victims and access to justice for the victims and their family.
Section 2** defines the gross violation of human rights which includes rape and sexual vi-
olence. It establishes the jurisdiction of TRC to investigate and recommend reparations for
the victims of conflict related violations® and provide reparations and rehabilitation for the

victims.*

¢ The Comprehensive Peace Accord (CPA) of 22 November 2006 had provisioned to set
up a ‘High-level Truth and Reconciliation Commission to investigate the truth about people

seriously violating human rights and involved in crimes against humanity’.”’

Despite these legal provisions, the lack of specific laws addressing conflict-related sexual
violence and the weak enforcement of existing laws remain significant challenges along with

the social stigmatization.

=

Barriers to Access to Justice
Survivors of violence, particularly sexual violence, face significant barriers in countries
like Nepal, where deeply rooted societal norms, stigmatization and a lack of awareness

create substantial challenges. Nepal is a society which is heavily influenced by traditional

3NEP. CONST. (2015), Art. 51.

3! National Penal Code, 2017

1d

% Truth and Reconciliation Commission Act, 2014, Nepal.

*1d, 2 (j).

*1d, 23.

*1d, 29.

37 Comprehensive Peace Accord, Nepal Gov’t & Communist Party of Nepal (Maoist), 5.2.5 (Nov. 21, 2006)
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values and patriarchal structures, where maintaining family and community honor is often
prioritized over individual rights and justice. In such a context, survivors of sexual violence
are frequently blamed for the abuse they endure, with the responsibility placed on them to
protect their dignity and uphold the family’s reputation. This pervasive mindset worsens the
physical and emotional trauma experienced by survivors, as they are further subjected to

societal stigmatization and ostracization.*®

There are many barriers faced by the survivors of the violence, especially sexual violence,
in the context of a country like Nepal, where there exists lots of stigmatization and lack of
awareness among people. Those barriers are created because of the hostile environment
created by the societal norms and values which prioritizes the community acceptance, fear of
losing social status and being alienated from the social network. The patriarchal nature of the
Nepali society also reinforces the harmful stereotypes placing the burden on the survivors
rather than the perpetrator. The victim blaming mentality discourages the survivors to come
forward to seek the justice. The fear of judgment, rejection, and further victimization often
outweighs the desire for legal redress, leaving many survivors without access to the support

and resources they need. Some of the major barriers can be classified as below:

a. Sociocultural Stigma and Patriarchal Norms

In Nepal, survivors of sexual violence face profound socio-cultural stigma, which often
prevents them from seeking justice. The deeply entrenched patriarchal norms in society
place the burden of shame on victims rather than perpetrators, perpetuating the idea that
sexual violence brings dishonor to victims and their families rather than holding the
perpetrator accountable. As a result, many survivors fear being ostracized by their families

and communities, which discourages them from reporting crimes or pursuing legal action.”

The stigmatization is further intensified by a lack of knowledge about victims’ rights and the
presence of a victim-blaming attitude. In many cases, survivors are accused of provoking
the violence or are seen as complicit in the crime, which reinforces their marginalization.*

Fear of losing social standing, being abandoned by their spouse and family and the situation

*¥ICCPR, supra note 19
¥ 1CTJ and Advocacy Forum, supra note 3, at 53.
“THRICON, supra note 12, at 18.
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where they were raped in front of their family members and not going through the same

trauma has played a significant role in deterring seeking justice.

b. Legal and Institutional Challenges

Nepal’s legal system has historically failed to address conflict-related sexual violence
adequately and the legal gap has left the survivors without recourse. The absence of specific
laws criminalizing conflict-time sexual violence and the lack of gender-sensitive judicial

processes has hindered victims’ access to justice.

In search of justice, the survivors of sexual violence are made to relive the very trauma and
make them revictimized, while the survivors just seek justice and live a peaceful life. While
the Nepalese Penal Code criminalizes rape and other forms of sexual violence, it does not

explicitly address sexual violence committed during armed conflict.*’

The Nepal’s justice mechanism has majorly been focusing on other violations of human
rights rather than majorly focusing on the sexual violence during the time of armed conflict.
The survivors of sexual violence have different needs, such as reparations and psychosocial
support and being recognized as distinct violation of human rights, but the justice mechanism

is not being able to do so at the present time.

Many women have been denied reparations and psychosocial support, leaving them to
grapple with the physical, emotional and social consequences of their experiences without
adequate assistance.* This lack of accountability has also perpetuated a culture of impunity,

sending a message that sexual violence during conflict will not be punished.

To address these shortcomings, there is an urgent need for legal and institutional reforms.
Specific laws criminalizing conflict-related sexual violence must be enacted and the mandates
of the Truth and Reconciliation Commission (TRC) and Commission of Investigation
on Enforced Disappeared Persons (CIEDP) should be revised to prioritize gender-based

violence and ensure that survivors’ needs are addressed.” Along with it, greater efforts are

*! OHCHR, supra note 10, at 168.
“ICTJ and Advocacy Forum, supra note , at 57.

“ ITHRICON, supra note 12, at 22.
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needed to make to raise awareness about survivors’ rights and to provide them with access to

legal, medical and psychosocial support services as per the needs of the survivors.

¢. Impunity and Lack of Accountability
Impunity for perpetrators of sexual violence remains a significant obstacle to justice for the
survivors. Most of the alleged perpetrators hold positions of power within the government,
security forces, or political parties, making it difficult for victims to pursue legal action
against them. This entrenched culture of impunity is further perpetuated by the slow pace
of investigations, weak enforcement mechanisms and political interference in the judicial
process.* The power play often shields perpetrators from accountability, leaving survivors
without recourse and undermining public trust in the legal system. Many victims fear that
reporting sexual violence will result in further harm, either to themselves or their families,
particularly in cases where perpetrators are politically or socially influential,” leaving
survivors vulnerable to intimidation and retaliation. Which results in, many survivors
reluctant to come forward and testify against their perpetrators, which further entrenches the

cycle of impunity.

Political interference in the judicial process has also been a major barrier to justice, which
denies justice to survivors along with leaving the impression that sexual violence will not
be punished, reinforcing the culture of impunity. The slow pace of investigations and the
lack of gender-sensitive procedures within the legal system further increase the challenges
faced by survivors. Many women who attempt to seek justice encounter a lack of sensitivity
and support from law enforcement and judicial authorities, which discourages them from

pursuing their cases.*

Establishing effective witness protection programs is critical to ensuring that survivors
can come forward without fear of retaliation.”” To address these challenges and encourage

survivors to come forward to seek justice, there is an urgent need for systemic reforms, such

“ OHCHR, supra note 10, at 172.

*ICTJ & Advocacy Forum, supra note 3, at 58.
S OHCHR, supra note 10, at 174

“7ICTJ and Advocacy Forum, supra note 3, at 60.
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as strengthening the independence of the judiciary and reducing political interference in

legal processes. These are also essential to restoring public trust in the justice system.

5. Case Study

Many women and girls were sexually assaulted and raped repeatedly across the country
during the armed conflict by both the security forces and Maoist insurgents. There was
the environment of terror for people living around the nation. The security forces or the
insurgents would ambush their houses and villages and torture people living around there.
They would be tortured, beaten up, verbally abused, sexually violated and raped. Some of

the cases can be stated as:

i. The Case study of Gayatri (pseudonym)*

Gayatri, a minor and student in 2001, was forcibly recruited by Maoist combatants who
threatened to kill her and her parents if she refused to comply. After a few days of walking
through the jungle, she fell ill and was left in a village, where later she was captured by
security forces. Despite her protests that she had been forcibly recruited, security forces
detained her, blindfolded and bound her and subjected her to repeated sexual violence during

her 25-day detention.

Gayatri was raped repeatedly by multiple officers, often under the disguise of bringing food
or taking her to the toilet or cleaning her room. She was also forced to provide oral sex and
endure other forms of sexual abuse. When she resisted, she was beaten and threatened with
death. The physical and psychological toll of the abuse was severe: she experienced heavy
vaginal bleeding, eye problems from prolonged blindfolding and lasting back pain from
beatings. After her release, Gayatri received medical treatment, but her family destroyed the

records to protect her from further stigmatization.

Despite her desire for justice, Gayatri has not been able to report the crimes due to fear of
retaliation and the potential impact on her marriage. Her case highlights the dual victimization

of survivors, first by perpetrators and then by a society that stigmatizes and silences them. It

* Human Rights Watch, Silenced and Forgotten: Survivors of Nepal’s Conflict-Era Sexual Violence (Sept. 23, 2014), available at

https://www.hrw.org/report/2014/09/23/silenced-and-forgotten/survivors-nepals-conflict-era-sexual-violence. (Accessed on Feb.

17, 2025)
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ii.

also underscores the systemic failures of Nepal’s legal and justice systems to address con-

flict-related sexual violence and provide remedy for survivors.

The Case study of Madhavi (pseudonym)*

Madhavi lived with her husband, his brother and her brother’s wife during Nepal’s conflict.
In August 2004, Maoists visited their home and left a suitcase, assuring the family they
would retrieve it soon. Days later, security forces surrounded the house. When her husband
revealed a hidden gun, the soldiers accused Madhavi of being a Maoist too. They separated
her from her husband, beat her severely and dragged her into a cowshed, where she was
raped by multiple soldiers. Madhavi described losing consciousness during the assault and

waking up bruised, swollen and covered in cow dung.

The soldiers took her husband and brother-in-law, whose bodies were later found by villagers.
Madhavi was traumatized and physically injured; she sought medical treatment but did not
report the rape to police due to fear of further stigma and accusations of being a Maoist. She
suffers from chronic pain and emotional scars and she desires justice and compensation for

the crimes committed against her.

Madhavi’s case illustrates the dual victimization of women during Nepal’s conflict, targeted
by both state and non-state actors and the enduring physical and psychological toll of sexual
violence. It also highlights the barriers survivors face in seeking justice, including fear of

retaliation and societal stigma.

In the above case studies, we can see the victimization of innocent women who were victims
of rape in a very brutal manner, who also had to endure long-term physical and psychological
trauma. The fear of stigmatization has stopped a lot of people from seeking justice, similar to

Gayatri (pseudonym) and Madhavi (pseudonym).

6. Mechanisms to be considered for Ensuring Access to Justice

To address the barrier faced by the survivors of sexual violence, the following mechanisms

needs to be considered besides the justice mechanism practiced at the present time:

Legal Reform: Specific legislation must be enacted to criminalize conflict-related sexual

violence and ensure that existing laws are gender-sensitive and inclusive while it aligns with

* Human Rights Watch, supra note, 39.
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the international human rights instrument. Existing laws should be amended to address to
create a safe and supportive environment for survivors and encouraging them to seek justice
without fear of stigmatization or retribution.

This includes amending the Penal Code to explicitly address wartime sexual violence and
incorporating international standards into domestic law.® Ex posto facto laws need to be
introduced to address past instances of sexual violence. It will help to ensure that perpetrators
of'sexual violence will be held accountable, even if the crimes were not explicitly criminalized
at the time. Removing or extending the time limitation for the sexual violence during the
war time can help to ensure that the survivors will have more time to report the crime after

overcoming the trauma that may be physical or mental.

Strengthening Transitional Justice Mechanisms: The TRC and CIEDP needs to ensure
that they prioritize gender-based violence and provide reparations to victims. This includes
establishing specialized units within these institutions to investigate and address sexual vio-
lence cases.” It will help the justice mechanism to understand the special need for the survi-
vors and work accordingly to address this necessity as the survivors of sexual violence have
the special need as they go through different mental and physical trauma.

National legislations must follow the international human rights instrument guidelines and
implement it to ensure that it aligns with the international instruments. The justice mechanism
must be survivors sensitive and special trained individuals must be assigned to deal with the

survivors and the family of the survivors.

Awareness Campaigns: Community-based awareness programs should be conducted to
combat stigma and encourage victims to come forward to seek justice for themselves. These
campaigns should focus on educating the public about victims’ rights and challenging patri-
archal norms that perpetuate victim-blaming.”> These campaigns must focus on victims and

society to bring the change in their patriarchal values and victim blaming culture.

YUN. Women, Transitional Justice and Women’s Rights in Nepal (2018), available at https://www.unwomen.org/en/digital-library/

publications/2018/10/transitional-justice-and-womens-rights-in-nepal.(Accessed on Feb. 17, 2025)

*'UN. Dev. Programme, Gender Equality and Women’s Empowerment in Nepal (2018), available at https://www.np.undp.org/

content/nepal/en/home/library/womens_empowerment/gender-equality-and-women-s-empowerment-in-nepal.html., (Accessed on

Feb. 17, 2025)

2UN. Population Fund, Strengthening the Health Sector Response to Gender-Based Violence in Nepal (2017), available at https://

www.unfpa.org/resources/strengthening-health-sector-response-gender-based-violence-nepal. (Accessed on Feb. 17, 2025)
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The special legal awareness programs should be conducted to ensure that the survivors and
their family have the proper knowledge regarding the legal protection and right provided to

them.

Capacity Building: Train law enforcement officials, judges, healthcare providers lawyers,
police officers, public prosecutors human right activist and whoever are working as the first
responders are or who directly comes into contact with the survivors, to handle cases of
sexual violence with sensitivity and professionalism. This includes providing training on
international human rights standards and best practices for supporting survivors.” Sexual
violence being the sensitive issue and victims already being through mental and physical
trauma must be considered while dealing with them.

Witness Protection Programs: Establish robust witness protection programs to ensure the
safety of survivors and witnesses who come forward to testify. This is critical for addressing
the culture of impunity and ensuring accountability for perpetrators.” The protection and
security will help the survivors and their family to come forward to seek the justice from the
system with the hope of getting some form of closure and hope of actually being provided
with justice for the violence they had to bear.

Reparations Programs: Develop comprehensive reparations programs that provide finan-
cial compensation, mental health support and rehabilitation services to survivors of sexual
violence. These programs should be designed in consultation with victims and civil society
organizations.” These programs need to focus on the reintegration of victims back into the
society. Different psychological supports need to be provided to those survivors to over-
come the trauma caused to the victim due to rape and sexual assault, as medical treatment
can cure the physical traumas and injuries but it is the psychological trauma that causes more
harm to the survivors to live a healthy and happy life.

Along with perpetrator getting the punishment, victims being compensated financially is also

important to help the victims to get reintegrated back into the society. Those compensation

*Int’l Comm’n of Jurists, Nepal: Ensuring Justice for Conflict-Related Sexual Violence (2016), available at https://www.icj.org/

nepal-ensuring-justice-for-conflict-related-sexual-violence/ (Accessed on Feb. 17, 2025)

**U.N. OFFICE OF THE HIGH COMM’R FOR HUMAN RIGHTS, NEPAL: TRANSITIONLA JUSTICE AND ACCOUNTABILITY
(2021), available at https://www.ohchr.org/en/countries/nepal. (Accessed on Feb. 20, 2025)

nt’l Ctr. for Transitional Just., Reparations for Conflict-Related Sexual Violence (2014), available at https://www.ictj.org/

publication/reparations-conflict-related-sexual-violence.(Accessed on Feb. 20, 2025)
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can help the survivors to get the necessary help they need to overcome the physical and

psychological trauma and look for the new beginning.

7. Conclusion

Access to justice is one of the most pressing issues for the survivor of sexual violence during
the armed conflict in Nepal. Due to various social stigma, patriarchal norms, power play,
lack of proper legal framework and interference in the independence of judiciary, the barriers
are being formed between victims and justice. It is about to mark two decades of end of the
non-international armed conflict in Nepal and we are still not being able to provide the safe

space for the victim of gross violation of human right.

Sexual violence is the gross violation, disregarding any situation and survivors of such
violence must be provided with safer space to open up about the abuse and seek justice.
It is about to mark two decades since the end of armed conflict and the government still
does not have the accurate data regarding the abuse and survivors of sexual violence during
conflict, which is the bigger challenge. There are many underlying social, legal and political

challenges for the survivors for access to justice.

Addressing this challenge requires a comprehensive approach that includes legal reforms,
institutional strengthening and societal change. By prioritizing the rights of victims and
holding perpetrators accountable, Nepal can move closer to achieving transitional justice

and ensuring that such atrocities are never repeated.

\/@uw\/
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Abstract

Vetting is a crucial yet often overlooked mechanism in transitional justice, particularly in
post-conflict societies striving to uphold the rule of law and prevent future human rights viola-
tions. In Nepal, where the legacy of conflict continues to shape governance, the recent amend-
ment to the Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act in-
troduces vetting as a tool for institutional reform and ensure non-recurrence of conflict. This
article explores the concept of vetting within the broader framework of transitional justice,
highlighting its role in ensuring accountability, rebuilding public trust, and fostering democrat-
ic governance. It examines the legal and operational aspects of vetting, differentiating it from
criminal prosecution while emphasizing its significance in screening public officials for integ-
rity and adherence to human rights standards. Furthermore, the paper analyzes Nepal’s evolv-
ing legal framework on vetting, its challenges, such as political resistance, weak institutional
capacity, and information reliability-and potential pathways for effective implementation. This
study argues that a well-structured and transparent vetting process is essential for Nepal’s

long-term stability and democratic consolidation.

1. Introduction

The Comprehensive Peace Accord (CPA) of Nepal, signed on November 21, 2006,
marked the end of a decade-long armed conflict between the Nepalese government and
the Communist Party of Nepal (Maoist). This event was a significant milestone in Nepal’s
transition from conflict to peace. The CPA laid the foundational provisions to address human

rights violations committed during the conflict through the Transitional Justice (TJ) process.

£ Section Officer, Commission of Investigation on Enforced Disappeared Persons, Nepal
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To facilitate the TJ process Enforced Disappearances Enquiry, Truth and Reconciliation
Commission Act was passed in April 2014 and subsequently Truth and Reconciliation
Commission (TRC) and Commission of Investigation on Enforced Disappeared Persons
(CIEDP) was established in 2015. However, the law was heavily criticized for not being
victim centric and for provisions allowing amnesty for serious human rights violations and
others. This issue reached the Supreme Court and the court struck down several provisions
and issued a directive order to make the laws victim centric and in line with International
Human Rights standards. The law has been amended thrice with the latest amendment
made in March of 2023. Major amendments include, dividing and defining the crimes into
“violation of human rights” and “serious violation of human rights”; remission of sentence
by 75 percent in crimes other than “serious violation of human rights”; establishment of a
Special Court for adjudication of cases to name a few. One addition made by the amendment
which is of significant importance but has gone under the radar is vetting. The act has
mandated the two commissions to make recommendations for vetting individuals who were

involved in the incidents of gross violation of human rights.'

According to United Nations, Transitional Justice incorporates four classic pillars - Truth
Seeking, Criminal Prosecutions, Reparations and Guarantees of Non-recurrence (GON).
GON includes learning from past mistakes to prevent human rights violations in the future
which mainly focuses on institutional reform and ensuring accountability for violations of
human rights. Vetting is widely recognized as an important institutional reform measure
to ensure minimum standards of integrity in public service in post conflict settings. Most
basically, the measures involve screening of individuals in public institutions, semi-public
positions and/or loosely defined positions of public trust in order to verify that personnel
have the integrity and capacity to fulfill their positions in a way that supports the goals
of the new regime.” Individuals found lacking in certain integrity or capability criteria are
either compulsorily removed from their positions, prevented from taking new positions,
encouraged to voluntarily resign from positions or publicly disclose their past actions,

affiliations or behaviors, or alternately required to confess their past involvement as a form

! The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2014, S. 13 (a4)

? United Nations, Rule-of-Law Tools for Post-Conflict States: Vetting: An Operational Handbook (United Nations 2006);
Alexander Mayer-Rieckh and Pablo de Greiff (eds) Justice as Prevention: Vetting Public Employees in Transitional

Societies (SSRC 2007).
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of accountability. In essence there are potential and actual employment consequences for

individuals in the new regime based on their previous actions, affiliations or behaviors.’

Also, some of the organizations like Human Rights Watch and Advocacy have been stating
for the independent investigations. The have stated that ‘in some cases of alleged wartime
human rights, violations, the alleged perpetrators are being promoted, appointed into senior
government positions, or allowed to go on peacekeeping duties without ever facing a genuine
and independent investigation.” There is no direct mention of vetting but their essence is to
conduct investigation and take departmental/disciplinary actions similar to vetting for the
alleged human rights abusers. This, thus shows a need to consider personal and institutional

reform.

Unlike purge and lustrations, vetting requires state officials to be individually considered
and to have their fitness to remain in office accessed with regard to objective criteria. The
criteria will vary depending on the institution in question but should generally enable the
vetting authority to determine whether the individual possesses the integrity that is required
for their role by examining their past conduct including any responsibility for human rights

abuses.

2. The Concept of Vetting in Transitional Justice

In post conflict societies, the sustainability of long-term peace and democratic stability can
be achieved only if the population is confident that redress for grievances can be obtained
through legitimate procedures. Transitional Justice processes, intends to build a legitimate
and sustainable peace after conflict, mass violence or systematic human rights abuses

through reforming previous institutions to guarantee non recurrence.

According to UN Secretary General Report on Rule of Law and Transitional Justice in

Conflict and Post - Conflict Societies, transitional justice compromises:

[...] the full range of processes and mechanisms associated with a society’s attempts to

come to terms with a legacy of large-scale past abuses, in order to ensure accountability,

} Cynthia M. Horne, Transitional Justice: Vetting and Lustration, Research Handbook in Transitional Justice (Western
Washington University, 2022).

* Human Rights Watch & Advocacy Forum- Nepal: Adding Insult to Injury: Continued Impunity for Wartime Abuses
(December 2011), p 3, available at https://www.advocacyforum.org/downloads/pdf/publications/impunity/adding-in-

sult-to-injury-nov-30-2011-english-version.pdf (Accessed on Feb. 2, 2025)
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serve justice and achieve reconciliation. These may include both judicial and non-judicial
mechanisms, with differing levels of international involvement (and none at all) and individual
prosecutions, reparations, truth seeking, institutional reform, vetting and dismissals, or a

combination thereof’

As stated in the definition of the report, the key elements of transitional justice involve
prosecutions, truth seeking: revealing the truth about past crimes, providing victims with

reparations and reforming abusive institutions.

The most researched and studied mechanism of transitional justice is, without any doubt,
prosecutions. However, truth seeking and reparations to the victims of human rights abuses
have generated considerable attention and study as well. On the other hand, vetting as an
element of institutional reform mechanism and transitional justice itself, has received the
less attention from the academics, transitional justice professionals, and its stakeholders in
general.’ The main reasons for such lack of the attention and familiarity with the term comes
from misconception of the meaning of the process, lack of its clarity in the literature, and
minor efforts taken to distinguish it from massive dismissals, lustration or purges.” This
was very similar in Nepalese context was well. First, the promulgated laws were very much
directed towards criminal prosecutions. With second amendment and moreover with the
third amendment, truth seeking, reparation have been prioritized along with the scope of

vetting.

Vetting as a TJ mechanism is primarily a measure to reform abusive institutions in post
conflict societies and therefore, a very complex phenomenon. Borrowing the UN Secre-

tary-General’s definition, vetting in post conflict setting “... usually entails a formal process

> The Rule of Law and Transitional Justice in Conflict and Post — Conflict Societies: Report of the Secretary-General. UN
Security Council S/2004/616, 23 August 2004.

® Alexander Mayer- Rieckh, ‘Guarantees of Non- Recurrence. An Approximation’ (2017) 39 Human Rights Quarterly
416.

M. Kova, Vetting as an Element of Institutional Reform and Transitional Justice, Zbornik IKSI, nos. 1-2, at 53-75

(2007).
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of the identification and removal of individuals responsible for abuses, especially from the

police, prison services, the army and judiciary”®.

Similarly, The UN Operational Guide defines vetting as, ““...assessing integrity to determine
suitability for public employment. Integrity refers to an employee’s adherence to international
standards of human rights and professional conduct, including a person’s financial property.”™
Therefore, vetting involves a process of assessing integrity to determine suitability for
public service engagement. The aspect of employment exclusion, either by disqualifying
individuals from holding certain public positions or by preventing their appointment to new
roles due to concern regarding their past integrity or competence. However, vetting not only
entails identification and removal of individuals responsible for past abuses, but also aims at
screening of integrity and capacity of new candidates for public employment. Also, vetting
is the process in which criteria of assessment relate to individual responsibility, which, thus

calls for individual review, and for offering individuals some procedural guarantees.'

The aim of vetting is to transform the state institutions involved in the conflict, so that the
institution and their members are less likely to commit further human rights abuses and are
better able to restrain non-state actors to prevent further conflict. According to UN Special
Rapportuer on the promotion of truth, justice, reparation and guarantees of non-recurrence,
personnel reforms that succeed tend to do so by helping dismantle networks; ensuring that
victims do not have to deal with those who abused them when accessing state services; and
signaling to the public at large that the institution is committed to acting in according with

fundamental rights thereby strengthening public trust."

Observing the vetting process in various jurisdiction it can be concluded that vetting has
been primarily focused on military and security forces, and secondarily on the judiciary. The
theory has been that bad actors will continue old patterns of behavior even in new conditions

and circumstances, and will therefore act to sabotage the process of transformation. For

¥ Human Rights Watch & Advocacy Forum- Nepal, supra note 4.
? UN (2006), supra note 2.

pablo de Greiff, Vetting and Transitional Justice in JUSTICE AS PREVENTION: VETTING PUBLIC EMPLOYEES
IN TRANSITIONAL SOCIETIES 524, Mayer-Rieckh, Alexander & Pablo de Grieff eds., (Social Science Research
Council, New York, 2007)

" See generally, Pablo de Greiff & Mayer-Rieckh (eds); Roman David Lustration and Transitional Justice (University of

Pennsylvania Press 2011); Teitel, Transitional Justice.
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example, in El Salvador the peace accords set up an Ad-Hoc Commission that recommended
the dismissal of over hundred officers. South Africa, on the other hand decided against
vetting as being contrary to the goal of integrating former enemies into a single security force.
Argentina used control over promotions to oust problematic military officers. In Eastern
Europe, vetting often took the form of lustration. In Bosnia and Herzegovina, international

organizations were mandated to program and execute vetting process.'

3. Vetting, Lustration and Purges: How do they Differ?

Besides vetting, other tools like lustrations and purges have also been used in conflict ridden
societies as a measure for public institution and personal reform. Though sometimes they
are used interchangeably by the scholars, there are intrinsic differences in their nature which

have been discussed below.

Vetting is primarily concerned with removing a person having history of human rights abuse
from a position or determining a person illegible for holding any public office. Lustration has
been described as ‘a cousin of vetting’" or a regional variation of personnel reform, which
originates in Central and Eastern Europe. Vetting and lustration differ in defining the factors
that bear implications for public employment. Vetting centers on the broad issue of personal
integrity and capacity, taking into account a range of factors and behaviors related to both the
present and the past, such as performance records, tax avoidance, associations, corruption,
etc. In contrast, the central criteria for lustration focuses only on the past.'"* The scope of
lustration is broader than vetting extending in the range of public institutions. For example,
laws in CEE have included a range of traditional public institutions like the parliament, the
police and the president, public oversight institutions like judiciary, quasi-public institutions
like banking sector, universities, and railroads, and social institutions like unions, churches,
and heads of cultural centers. Poland’s 2006 lustration legislation included provisions for the

screening of 56 categories of workers or persons in ‘positions and profession of public trust’,

Pablo de Greif & Mayer-Rieckh Alexander,Justice as Prevention: Vetting Public Employees in Transitional Societies,
International Center for Transitional Justice, Social Science Research Council, New York 2007, https://s3.amazonaws.
com/ssrc-cdnl/crmuploads/new publication 3/%7BS7EFEC93-284A-DE11-AFAC-001CC477EC70%7D.pdf

" Oskar N.T. Thoms et al., The Effects of Transitional Justice: A Summary of Empirical Research Findings and Implica-
tions for Analysts and Practitioners, (CIPS Working Paper, 2008)

"*Roman David & Cynthia M. Horne, Vetting and Lustrations in TRANSITIONAL JUSTICE: THEORY, MECHANISM
AND DEBATES, Hakeem Yusuf & Robert Cryer eds, (London, Routledge, forthcoming, 2021)



Transitional Justice and Institutional Reform: The Promise and Challenges of Vetting...

including teachers, academics, journalists, state company executives, school principals,

diplomats, lawyers, police and other civil servants."

Purges can be defined as ‘a method that involves the removal of individuals from employment
positions through dismissal, job transfer, or retirement, bans of individuals from future
employment or restrictions on civil and political rights’.'® There is a normative aspect
of purge as well, as it is associated with a type of victor’s justice, capturing the punitive
personnel changes made by the winers of a transition against the losers.'” Whereas, vetting
does not result in the wholesale replacement of the public sector, as can be seen in purges.
In this context, purges can be taken as a revenge or retribution by the winning party against
the losing party where as vetting is mostly aimed towards cleansing the organization which

has a violent past.

4. Key Characteristics of Vetting'

Vetting is based on the assumption that fair and efficient public institutions are crucially
important to prevent future human rights abuses. Vetting processes are therefore undertaken
to (re) establish public trust in institutions, increase their legitimacy and efficiency in

delivering services to all citizens; and to signal a break with the abusive past.

Vetting is generally less expensive and less complex than large-scale criminal prosecutions,
but still provides a form of individual accountability for those who were responsible for
violations, or who should have prevented them but did not, and where undertaken, generally
addresses a far larger number of cases than will be subject of any criminal proceedings.

Vetting aims at excluding from certain positions of public office those who:

are responsible for past human rights violations; or

hold anti-constitutional views or are involved in terrorist groups or organized crime.

"% Act of 2018 October 2006 on the disclosure of information on documents of state security in the years 1944-1990; and

Amending act of February 2007. Government of Poland.

"Moira Lynch, Purges in ENCYCLOPEDIA OF TRANSITIONAL JUSTICE, Lavinia Stan & Nadya Nedelsky, eds.,

(Cambridge: Cambridge University Press)

17Helga Malmin Binningsbe et al., Armed Conflict and Post Conflict Justice,1946-2006: A Dataset, Vol. 49(5), JOUR-

NAL OF PEACE RESEARCH 731-740 Sage Publication Ltd., 2012.

' United States Institute of Peace, TRANSITIONAL JUSTICE: INFORMATION HANDBOOK (2008)
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There are two basic forms of vetting processes:

Retrospective Review
This review process aims at excluding public officials who were involved in serious abuses.
A special transitional mechanism is usually established to screen serving public officials

with the aim of removing those who lack integrity and capacity to hold the position.

. Prospective Appointment and Reappointment Review
In this process, first the public institution in question is disbanded, a successor institution is
established, and current employees are required to re-apply for their positions and be vetted
for possible involvement in past abuses, possible in addition to a review of other qualifica-
tions, and new candidates for those positions must apply and be subject to the same vetting

process.

. Basic Conditions for Ensuring Vetting Process"

Post-conflict settings present both significant challenges and unique opportunities for
meaningful institutional reform. In these fragile contexts, it is essential to carefully consider
key factors when designing a vetting process to ensure fairness, transparency, and long-term
stability. At the same time, certain fundamental conditions must be met before initiating
vetting, including political commitment, institutional preparedness, and legal clarity. A
well-planned approach can help rebuild trust in public institutions, promote accountability,
and support lasting peace by ensuring that those in positions of power uphold principles of

justice and integrity.

Political Conditions

A successful vetting process requires government stability, authority, and political will. As
vetting regulates access to power, it is inherently political, especially in post-conflict set-
tings where resistance to reform is common. Individuals at risk of losing power or exposure
for past abuses may obstruct the process, while governments with tenuous authority may
struggle to enforce it. Effective implementation demands a careful analysis of the political
landscape, anticipation of resistance, and identification of reform-minded constituencies to
support the process. Without strong political backing and institutional control, vetting efforts

risk being ineffective or easily undermined.

19

United Nations Development Programme Bureau for Crisis Prevention and Recovery Justice and Security Sector Re-

form, Vetting Employees in Post Conflict Settings: Operational Guidelines, Publication 11, 2006.
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b. Institutional Conditions

A well-structured vetting process requires clear identification of positions subject to review.
Post-conflict institutions often face fragmentation, governance gaps, and outdated struc-
tures that fail to reflect the rule of law. To ensure effective vetting, broader institutional
reforms-such as merging, restructuring, or downsizing agencies-must precede or accompany
the process. Without these reforms, individuals may be vetted for roles that become obso-
lete, weakening credibility. In prolonged transitions, targeted vetting may be necessary. Ulti-
mately, institutional reform is both a prerequisite and an achievement of transitional justice,

fostering accountability, stability, and equitable representation in post-conflict governance.

¢. Individual Conditions
Vetting process requires clear identification of individuals subject to review. In post-conflict
settings, institutional membership is often unclear, requiring a census or registration process
to establish a defined target group. Reliable integrity records are essential but often absent
due to destroyed, manipulated, or suppressed evidence. Vetting may extend beyond existing
personnel to include external candidates, whose competence and integrity must also be as-
sessed. Information must be proactively gathered from personnel files, court records, NGOs,
truth commission reports, and public input to ensure a comprehensive vetting process that

prevents circumvention and strengthens institutional accountability.

d. Legal Conditions
A strong legal foundation is essential for an effective vetting process, as it helps counter po-
litical resistance and ensures legitimacy. Embedding vetting provisions in peace agreements
strengthens commitment and reduces the risk of circumvention. Peace negotiators should
advocate for explicit vetting obligations in agreements. If domestic legislation is required, it
must be clear, precise, and aligned with constitutional requirements and international stan-
dards. A well-defined legal mandate ensures transparency, accountability, and compliance,

making the vetting process more enforceable and resilient against political challenges.

e. Operational Conditions
The success of a vetting process depends on a thorough assessment of operational needs and
the availability of adequate time and resources. In post-conflict settings, limited capacities
and competing reform priorities often lead to underestimated vetting requirements. Vetting

is a complex, resource-intensive, and time-consuming process, especially for large insti-
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tutions, requiring multi-disciplinary expertise. Ensuring sufficient financial, technical, and
human resources is crucial for effective implementation. Additionally, international support
often plays a key role in facilitating and sustaining the process, making it a critical factor in

achieving a transparent and credible post-conflict institutional reform.

f. Temporal Conditions
The timing of a vetting process is crucial, as it must align with other transitional justice
mechanisms and political developments. Post-conflict settings involve competing agendas,
such as elections, truth-seeking efforts, and political transitions, which may be influenced by
or conflict with vetting. Proper sequencing and coordination are essential to avoid undermin-
ing governance stability. Vetting must be strategically timed to ensure its effectiveness while
adapting to evolving political conditions. The chosen timeframe also impacts key decisions,
such as which institutions or groups to target, ensuring the process supports, rather than dis-

rupts, broader transitional justice efforts.
6. Vetting: Different to Criminal Prosecution

One of the pertinent issues discussed during the hearing of cases relating to vetting in the
Supreme Court was whether court conviction is mandatory to vet individuals accused of
human rights violations or not. According to Mayer-Rieckh, vetting is a form of administrative
justice involving the application of administrative rules and procedures, rather than criminal

law, and includes®

e Initiating proceedings within a reasonable time and generally, in public;

e Notifying parties that they are under investigation and of the case against them;

e Providing the opportunity to prepare a defense, including access to relevant data;

e Providing the opportunity to present arguments and evidence and to respond to opposing
arguments and evidence before the vetting body;

e Providing the opportunity to be represented by counsel;

e Providing notification of the decision and the reasons for the decision;

e The right to appeal to a court or other independent body.

Similarly, Mayer-Rieckh further argues that “...vetting differs from criminal proceedings also

in terms of the required evidentiary standards of proof. It is not necessary in administrative

%% Alexander Mayer-Rieckh, Building Trust and Strengthening the Rule of Law: Vetting the Security Sector in Nepal (ICTJ
Briefing, 2012)
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proceedings to prove beyond reasonable doubt that an officer committed a crime. A vetting
decision should be based on evidence that is substantiated by multiple reliable sources. A
‘balance of probabilities’ or ‘preponderance of evidence’ standard is generally appropriate in
administrative proceedings. According to such an evidentiary standard, an officer would be
removed when the evidence indicates that it is more likely than not that he or she committed
the alleged abuse. A mere suspicion or allegation is not sufficient evidence to remove an

officer from office.””!

Although vetting is not considered as typical judicial proceedings impartial procedures
need to be followed. The UN Human Rights Council’s Updated Set of Principles for the
Protection and Promotion of Human Rights through Action to Combat Impunity recognized
that the removal of individuals from public office ‘shall comply with the requirements of due
process of law and the principle of non-discrimination.”” The vetted person enjoys certain

rights of:

a. Right to Review
All individuals have a right to review the results of the investigation against them. In addi-
tion, persons under investigation are entitled to notification of the allegations levied against
them within a reasonable timeframe, as well as the opportunity to respond to any statements

before the vetting body.”

b. Right of Appeal
In addition, individuals have a right to challenge a decision against them. Individuals who
are excluded from government service following vetting procedures have a right to appeal

the decision to a court or another independent body.**

¢. Additional Rights
Several international organizations have called upon states to expand the rights provided to
individuals in vetting processes. The Parliamentary Assembly of the Council of Europe, for

instance, has maintained that individuals undergoing vetting have a right to defense, the pre-

2! Rieckh, supra note 20.

Diane Orentlicher, Report of the Independent Expert to Update the Set of Principles to Combat Impunity, Principle 36,
delivered to Economic and Social Council, Commission on Human Rights, U.N. Doc. E/CN.4/2005/102 (Feb. 18, 2005).

> Greiff, supra note 10 at 523-537.
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sumption of innocence, and the right to appeal the decision against them to a court of law.”
Further, international guidelines provide that such individuals should be afforded the right
to a public hearing; the right to have the proceedings conducted in an expeditious manner;
and additional guarantees under the right to respond that include being given sufficient time
to prepare a response, access to all documents required for responding, the chance to present

one’s evidence, and the right to counsel.*

The above discussion clarifies that vetting is an administrative process distinct from criminal
law, focusing on evaluating public employees’ suitability rather than proving criminal guilt.
Unlike criminal proceedings, vetting does not require proof beyond a reasonable doubt or a
court conviction where decisions are made based on substantiated evidence from multiple
reliable sources. This allows vetting to assess administrative conduct without the need for
criminal conviction, prioritizing professional conduct and integrity rather than criminal lia-

bility while following the due process of law.

7. Vetting in Nepal’s Context
As already mentioned in previous chapters until the recent amendment of Enforced
Disappearances Enquiry, Truth and Reconciliation Commission Act, there was no legal
provision for vetting. The Supreme Court had time and again directed the government to
promulgate necessary law and set standards for vetting.”” The new amendment has provided
under the function, duties and powers of the commission to, “make recommendations for
vetting the persons involved in the incidents of gross violations of human rights”.”* This
marks an important step towards for institutional reform and ensuring non recurrence of the
incidents in the future. The amendment has provided the scope of setting the procedures
and standards of vetting to the commission. Therefore, the two commissions now have to

investigate the cases in line with prosecution and vetting concurrently.

Vetting is an integral part of determining the character, integrity and qualification of a person.

Though Nepal has not resorted to vetting individuals involved in human rights violations.

% Federico Andreu-Guzman, Due Process and Vetting, in JUSTICE AS PREVENTION: VETTING PUBLIC EMPLOYEES IN TRAN-
SITIONAL SOCIETIES 466 Alexander Mayer-Rieckh & Pablo de Grief eds., (Social Science Research Council New York, 2007)

?® Federico Andreu-Guzman, Due Process and Vetting, in JUSTICE AS PREVENTION: VETTING PUBLIC EMPLOYEES IN TRAN-
SITIONAL SOCIETIES 466 Alexander Mayer-Rieckh & Pablo de Grief eds., (Social Science Research Council New York, 2007)

7 Greif & Rieckh, supra note 12.

*® The Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act, 2014, S. 13 (a4)
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International agencies have already vetted several of Nepal’s security officers by ordering
the return of Nepali peacekeepers after it became known that there was prima facie evidence

of their involvement in serious human rights violations in Nepal.”’

a. Legal Provision of Vetting in Nepal
The amended act has only mentioned about vetting in the function duties and powers of the
commission, but fails to provide any detail regarding the procedure, methods, standards or
types of vetting to be applied. Furthermore, the law does not clarify whether the commis-
sion has the authority to formulate such standards and procedures independently, resulting
in a significant legal and operational gap in the implementation of vetting measures. The
legislation also remains ambiguous on several fundamental aspects. It does not specify the
appropriate stage at which vetting - related recommendations are to be made, nor it address
the burden of proof or the evidentiary requirements needed to vet individuals alleged to have

been involved in gross human rights violations.

This lack of clarity has created uncertainty about the legal mandate and operational frame-
work necessary for meaningful vetting. Without well-defined guidelines, there is a risk of in-
consistency, political manipulation, or legal challenges that could undermine the credibility
of the process. To ensure that vetting serves its intended purpose-promoting accountability,
restoring public trust, and reforming institutions - future amendments must address these le-
gal deficiencies by explicitly providing for comprehensive procedures, objective criteria, in-

stitutional responsibilities and safeguards to uphold fairness, transparency and due process.

b. Supreme Court on Vetting
The Supreme Court on 12 August ordered the government to frame vetting laws strictly
regulating the promotion and transfer of government officials including those from the secu-
rity apparatuses. Deciding on the case™ of AIG Kuber Singh Rana’s promotion to Inspector
General of Nepal Police. The court held that there were no reasonable ground and legal pro-
vision to halt Rana’s promotion but the government should take extreme caution regarding
recruitment, transfer and promotion of officials implicated in human rights violations in the
future by promulgating necessary laws and procedures related to vetting. The court further
stated that offenses related to the violation of human rights must be dealt by related laws and

solution cannot be sought through writ petitions.

%% Advocacy Forum — Nepal, VETTING IN NEPAL: CHALLENGES AND ISSUES 11 (2014)
3O N.K.P., 2069 BS, Decision No. 8933
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Similarly in another writ related to the promotion of an army officer, the Supreme Court
stated that in absence of specific laws related to transitional justice and vetting the suspected
person cannot be denied of his right to promotion and further provided directive order to
the government, to promptly promulgate laws related to vetting and hold the perpetrators

accountable.” The court has adopted positivist jurisprudence in both cases.

8. Challenges of Vetting

After transition, implementing personnel and institutional reforms across all state institutions
or at every hierarchical level can be highly challenging. In some cases, powerful individuals
occupying senior positions may be indispensable to the transition process, not because of
their integrity, but because of the influence and control they wield. Their cooperation may
be critical, as they possess the capacity to obstruct or even derail the fragile progress of the
transition.

Hence, institutional reform is a difficult endeavor. Vetting in transitional or post-conflict

societies face many challenges. Some of these include:*

e Scarce resources

e Weak state institution

e An overstaffed and inefficient bureaucracy
e Strong political resistance to reform

e A weak or incomplete legal framework

e Nepotism and corruption in government appointments

In Nepal’s context whole transitional justice process seems to be in a challenging situation.
As we are nearing two decades of signing of CPA, the transitional justice process is still in
a limbo. The two commissions established in 2014 did start some preliminary investigation
but detailed investigation is still incomplete. The major challenges this delay pose is the
availability of quality of information. As with other aspects of transitional justice, vetting
also heavily relies on the availability and authenticity of information. Vetting programs
that rely on incompetent and flawed information could result in biased transitional justice

processes and therefore fail to achieve trust-building goals.

Second, temporal conditions might not be in favor because, many security personals have

already retired or have been out of service leading to the questions ‘whom to vet?’” and

3 N.K.P., 2075 BS, Decision No. 10002
*2 Pablo de Greiff, supra note 10.
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‘is there any rationality in vetting now?’ Also, many securities personal accused of grave
human rights violations had been promoted to higher ranks of their respective organizations

and have retired leading to question the credibility of vetting.

Third, Nepal’s transition from conflict to peace is very unique in the sense that then rebel
Maoist leaders joined mainstream politics and have become the head of the government
many times. Will the commissions and the government be willing and capable to vet them, is
a glaring question. Also, ex combatants of the then People’s Liberation Army (Maoist) have
been reintegrated into Nepal Army. Therefore, it will be difficult to define vetting approach

and determine the vetting type in today’s context.

Fourth, power dynamics and political bargaining often limit the scope of reforms, as those
implicated in past abuses may still hold significant leverage. Fifth, institutional resistance
can emerge from within the very bodies meant to undergo reform, leading to obstruction
or manipulation of the vetting process. Sixth, there is the risk of selective vetting, where
political expediency rather than consistent application of principles dictates who is vetted
and who is spared. Seventh, capacity constraints, including a lack of reliable records, trained
personnel, or legal frameworks, can hinder the fair and effective screening of individuals.
Lastly, vetting can create social and political tensions, especially if large segments of the
bureaucracy or security forces are affected, potentially destabilizing the transition rather
than supporting it. Therefore, vetting in transitional justice must be approached carefully,
balancing the pursuit of accountability with the pragmatic needs of peacebuilding and

institutional stability.

As rightly pointed out by Mayer-Rieckh, “...vetting is never easy and will inevitably face
political, legal, and operational challenges, but it will help to move the peace process forward

and consolidate the democratic rule of law in Nepal.”>

9. Way Forward: Designing of Vetting Process

Vetting is very sensitive as it involves taking action against an institution which might
involve high ranking officials. Vetting process must respect both specific contextual needs
and international standards. While designing a vetting process certain important priorities

and criteria must be ensured. UNDP’s operational guidelines for vetting can be a guiding

3 Greiff & Mayer-Rieckh (eds), supra note 11.



Hegah! Tt 9 o, 3ih: 2, WS 0£7?

tool for designing a vetting process. According to the guidelines following steps can be taken

to design a transparent and accountable vetting process.’*

a. Inform and Consult the Public
Rebuilding civic trust and restoring the legitimacy of public institutions require transparency
and public engagement. Open communication about vetting objectives fosters confidence,
reduces uncertainty among affected personnel, and ensures the process addresses the needs
of victims and society. Since vetting strategies must be context-specific, public consultations
help shape fair and effective approaches. Raising awareness can also prevent future chal-
lenges to the process’s legitimacy. Therefore, vetting must include public information mech-
anisms and incorporate insights from civil society, victims, and reform advocates, allowing

them to contribute valuable information for informed and just decision-making.

b. Determine Vetting Priorities and Vetting Type
In post-conflict settings, public administration as a whole may benefit from a vetting pro-
cess. However, priority should be given to institutions critical to upholding the rule of law,
such as the military, civilian security forces, intelligence agencies, and the judiciary. These
institutions have often been implicated in past human rights abuses while also bearing the
primary responsibility for ensuring stability, security, and justice. Reforming them is essen-
tial for a smooth transition to peace and the rule of law. Based on key contextual factors, the
most suitable vetting approach should be identified to ensure accountability and institutional

integrity.

c. Establish Vetting Standards and Consequences
The integrity of public employees in post-conflict settings is crucial, encompassing adher-
ence to human rights, professional conduct, and financial propriety. Vetting criteria should
balance integrity, competence, and representation, ensuring fair and efficient institutions.
While those involved in serious human rights violations should be disqualified, other em-
ployees may face reassignment, probation, or retraining. Broader personnel reforms must
accompany vetting to address qualifications, skills, and diversity. Formal compliance, such
as attending interviews and submitting documents, is also essential. Additionally, support
measures like alternative employment and severance pay can help mitigate the impact of

removals for reasons beyond integrity deficits.

** Pablo de Greiff, supra note 10.
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d. Develop Vetting Mechanism

AR

In post-conflict settings, regular disciplinary mechanisms are often insufficient for vetting,
necessitating an independent ad-hoc commission. This commission must be impartial, with
respected members unaffiliated with former warring factions, appointed through broad con-
sultations. It requires a well-staffed secretariat, financial resources, and security measures
due to potential threats. While domestic ownership enhances legitimacy and sustainability,
international support-both political and operational-may be crucial, especially where resis-
tance exists. International involvement can bolster credibility, though efforts should ensure
local engagement and legal integration. A seamless transition from ad-hoc vetting to regular

domestic procedures is essential for long-term institutional stability.

Respect International Procedural Standards

Vetting must align with international standards to uphold human rights and civic trust. It
should assess individual conduct rather than group affiliation, avoiding mass exclusions that
may overlook culpable individuals or dismiss those with needed expertise. Due process in
vetting includes timely proceedings, notification, defense opportunities, legal representa-
tion, and appeal rights. Judges require special protections to ensure judicial independence,
with vetting ideally conducted by peers. In reappointment processes, candidates must prove
suitability without entitlement to selection or review. Political appointees removed by exec-
utive order generally lack appeal rights. A fair, transparent approach is essential for sustain-
able institutional reform.

In practice, there is no one size fits all approach to vetting; the political, social, legal cir-
cumstances might be different in each case (jurisdiction). The designers of a vetting process
must make a number of basic decisions concerning what they want to achieve and how they
want to achieve. There are nine basic decisions which have been considered while designing

vetting process in various jurisdictions, which can also be the baseline for Nepal. These are:*

Targets: What are the institutions and positions to be vetted?

Criteria: What misconduct is being screened for?

Sanctions: What happens to positively vetted individuals?

Design: What are the types, structure, and procedures of the vetting process?

Scope: How many people are screened? How many people are sanctioned?

35Roger Duithe, Justice as Prevention: Vetting Public Employees in Transitional Societies, International Center for

Transitional Justice, Social Science Research Council New York, 2007
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6. Timing and Duration: When does vetting occur and how long does it last?
7. Rationale: How is vetting justified? What are the reasons of vetting?
8. Coherence: How does the vetting relate to other measures of institutional reform? How does

it relate to other transitional justice measures?

While designing the vetting process Nepal needs to be very careful determining the targets
and sanctions of vetting. The delay in concluding the transitional justice process might make
it difficult to prove the rationality of vetting. Similarly, vetting mechanism should be in
line with other measures of transitional justice, mainly prosecution and guarantee of non-

recurrence.
10. Conclusion

Vetting is a crucial mechanism for reinforcing public trust, ensuring accountability, and
promoting institutional reform in post-conflict societies. Unlike criminal prosecutions, which
focus on individual liability, vetting assesses the integrity and suitability of public officials
to uphold democratic governance and human rights. Its advantages include strengthening the
rule of law, preventing recurrence of abuses, and fostering inclusive, merit-based institutions.
However, for vetting to be effective, it must be transparent, impartial, and embedded within

broader institutional reforms.

In Nepal, the challenges of vetting are significant due to political instability, weak governance
structures, and lingering influence of former conflict actors. The lack of a comprehensive
human resources management system, the risk of politicization, and limited institutional
capacity further hinder its implementation. If not carefully designed and executed, vetting

may erode trust rather than rebuild it.

To ensure success, Nepal must adopt a well-resourced and strategically planned vetting
process, tailored to its unique historical and socio-political context. This should be conducted
in conjunction with other transitional justice measures, including judicial prosecutions,
truth-seeking, and reparations for victims. Delays in vetting can undermine its effectiveness,
allowing unqualified and compromised individuals to remain in positions of power.
Therefore, Nepal must prioritize timely and well-structured vetting as an integral part of

broader institutional reforms to promote justice, accountability, and long-term stability.

Dol
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Ambiguous Loss of Family Members and
its Impact: A Psychosocial Perspective “

Sunita Shrestha 5;7

Abstract

The decade-long civil war in Nepal (1996—20006) led to significant human suffering, including
the disappearance of over 13,000 individuals. Families of the disappeared grapple with am-
biguous loss, a psychological state of unresolved grief that affects their mental health, social
roles, and economic stability. This article explores the nature of ambiguous loss, its psycholog-
ical and social implications, and the legal challenges faced by affected families. Drawing on
Pauline Boss’s theoretical framework, it examines trauma recovery processes, coping mech-
anisms, and the role of community and government interventions. Legal barriers surrounding
inheritance, compensation, and truth-seeking are analysed, with recommendations for policy
reforms that align with international human rights standards. By integrating psychological and
legal perspectives, this study underscores the need for holistic interventions to support affected

families and ensure justice for the disappeared.

1. Introduction

The decade-long civil war in Nepal (1996-2006) inflicted profound hardships on its
people, leading to significant loss of life, widespread displacement, economic disruption,
and enduring social and psychological trauma. Estimates suggest that over 13,284
individuals were killed (INSEC,2007),' and hundreds of thousands were displaced during
the conflict. Access to essential services such as education and healthcare was severely
compromised, particularly in rural areas, disproportionately affecting women and children.

The Civil war also resultant in disappearance of thousands more are disappeared living

£ Senior Practitioner Psychologist, Trainer and Mentor

' Human Rights Year Book 2007, INSEC,10, available at https:/www.insec.org.np/hr-yearbook/nepal-human-rights-year-
book-2007/ (Accessed on Feb. 7, 2025)
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families is prolonged grief and uncertainty. According to an ICRC report, 3237 people

disappeared, and over1300 families are still uncertain about the fates of their loved ones.?

Many families of the missing person continue to grapple with profound emotional distress,
unable to mourn, move forward, or find a resolution regarding their loved ones’ fates. The
situation is known as Ambiguous loss, a concept introduced by Pauline,’ describes a unique
form of grief that arises when a loss remains uncertain, unresolved, and lacks closure. Unlike
conventional bereavement, where death is confirmed and mourning follows a defined process,

ambiguous loss leaves families trapped in limbo, oscillating between hope and despair.

2. Theoretical Framework: Ambiguous loss and Trauma Recovery

a.

Ambiguous loss
Ambiguous loss refers to a distinct type of grief that lacks clarity and closure, leaving
individuals in a state of unresolved grief. This concept, introduced by researcher Pauline

Boss (2006),* further categorizes ambiguous loss into two types:

(1) when a loved one is physically absent but psychologically present, as in cases of

disappearances, and

(2) when a loved one is physically present but psychologically absent, as in cases of dementia.
The inherent uncertainty complicates the grieving process, often leading to chronic sorrow

and unresolved emotional distress.

In Nepal, the repercussions of ambiguous loss are profound due to the nation’s history
of conflict and social upheaval. Families of the disappeared experience ‘frozen grief,’
alternating between hope and despair due to the lack of confirmation about their loved ones’
fate. The ambiguous loss disrupts family structures, creates role confusion, and increases
psychological disorders such as depression, anxiety, and post-traumatic stress disorder
(PTSD).

Understanding the Trauma Recovery Process

Addressing ambiguous loss within Nepalese society requires a culturally sensitive approach

* Hatemalo Accompaniement Programme ICRC’s Comprehensive Psychosocial Support Programme To The Families of Missing

Persons in Nepal (2010-2016) (ICRC) (August 2016AD) 2

? Pauline Boss, AMBIGOUS LOSS: LEARNING TO LIVE WITH UNRESOLVED GRIEF 7-8 (Harvard University Press, 1999)
* Pauline Boss, LOSS, TRAUMA, AND RESILINCE: THERAPEUTIC WORK WITH AMBIGIOUS LOSS 27 (New York: W.W.

Norton & Company, 2006)
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that considers its unique socio-political and cultural dynamics. Integrating Judith Herman’s
trauma recovery framework provides valuable guidance in facilitating healing. Her model fol-

lows a three-phase process:’

i. Establishing Safety- The first phase focuses on creating a sense of stability and security.
For Nepalese individuals experiencing ambiguous loss, community-based interventions can
offer safe spaces to express emotions and share experiences. Establishing safety may also
involve efforts to locate missing persons or provide official acknowledgment of their status,

thereby reducing uncertainty.

ii. Remembrance and Mourning- The second phase involves processing grief through re-
membrance and mourning. In Nepalese culture, communal gatherings and rituals play a
crucial role in coping with loss. Facilitating culturally appropriate mourning practices, even
without physical remains, can support healing. Symbolic ceremonies and memorials can

serve as meaningful ways to honour the missing.

iii. Reconnection- The final phase focuses on rebuilding life and forging new connections. For
those affected by ambiguous loss, fostering community support networks can help individ-
uals engage in social, economic, and cultural activities, rediscovering purpose beyond their
grief. Empowerment initiatives, such as vocational training or community projects, can fur-

ther aid in this reconnection process.

3. Psychosocial Impact on Families of the Missing

The needs of families of the missing evolve over time and are shaped by factors such as
the duration of their loved one’s absence, geographical location, economic status, and the
missing individual’s role within the family. Study® indicated these needs generally fall into
three primary categories. First, 64% of families seek clarification of the missing person’s
fate, longing to know whether their loved one is dead or alive. Second, 62% require economic
support, including compensation or privileges related to education, medical treatment, and
employment opportunities for surviving family members. Finally, 29% demand justice,
seeking accountability and punishment for those responsible for the disappearances.
Families of individuals who have gone missing due to conflict, political violence, or other

circumstances face severe and persistent psychosocial challenges. Unresolved loss and

° Judith Herman, TRAUMA AND RECOVERY: THE AFTERMATH OF VIOLENCE FROM DOMESTIC ABUSE TO POLITI-
CAL TERROR (Basic Books,1997)

¢ International Committee of the Red Cross, Families of Missing Persons in Nepal: Needs and Responses 9 (ICRC, 2009)
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uncertainty take a lasting toll on mental health, family dynamics, and socio-economic

stability, often extending for years after the conflict has ended.

a. Prolonged Grief and Psychological Distress
The prolonged uncertainty surrounding the fate of missing loved ones contributes to
complicated grief disorder, characterized by persistent yearning, intrusive thoughts, and
emotional numbness. Family members often experience symptoms of PTSD, depression,
and anxiety due to the unresolved nature of their loss. There is significant prevalence of

depression and suicidal thoughts among affected individuals.

The prevalence of Major Depressive Disorder (MDD) was found to be 17.5% among those
uncertain about their loved one’s fate, compared to only 6% among those with confirmed
deaths. Similarly, Prolonged Grief Disorder (PGD) showed a 22% prevalence in individuals
facing uncertainty, versus 7% in those with confirmed losses. Vulnerability factors for these
disorders included being a mother, wife, older family member, or having a family history of
mental illness, which made individuals more susceptible to developing these conditions. The
study further found that approximately 70% of adults with prolonged grief symptoms also
experienced other complicated grief reactions, including depression, anxiety, and PTSD,
with 46% reporting two or more co-occurring symptoms. The review also highlighted that
higher co-occurrence rates were observed in studies with a longer mean time since the loss
and when assessments were conducted through interviews rather than questionnaires. These
findings underscore the significant psychological toll of ambiguous loss and emphasize the
need for comprehensive assessments that address the complex interplay of various mental

health symptoms in bereaved individuals.’

b. Family and Social Disruptions
The disappearance of a family member often results in role confusion and marital conflict,
particularly for widows who face both social and economic instability. In many cases,
children of the missing experience intergenerational trauma, struggling with emotional
distress and identity-related issues as they grow up without a clear understanding of their

family’s history. Additionally, social stigma and community polarization exacerbate these

7 Katrine B. Komischke-Konnerup, Robert Zachariae, Maja Johannsen, Louise Dyrvig Nielsen & Maja O’Connor, Co-occurrence
of Prolonged Grief Symptoms and Symptoms of Depression, Anxiety, and Posttraumatic Stress in Bereaved Adults: A System-
atic Review and Meta-analysis, Vol. 4, JOURNAL OF AFFECTIVE DISORDERS REPORTS (2021), available at https://doi.
org/10.1016/j.jadr.2021.100140 (Accessed on, Feb. 17, 2025)
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difficulties, leading to isolation and a lack of social support. Families of the missing may
be perceived as politically sensitive or associated with past conflicts, further marginalizing

them from their communities.

¢. Socio-Economic Hardships
The loss of a primary breadwinner deeply disrupts families, causing financial instability and
emotional distress. Without alternative income, children often drop out of school or enter
child labour to support their families. Though government compensation exists, bureaucratic
barriers make access difficult. The resulting stress leads to anxiety, helplessness, and
long-term psychological effects like low self-esteem and depression. Children forced into
work experience emotional numbness and social withdrawal. The inability to secure aid
intensifies frustration and feelings of injustice. Over time, unresolved grief and financial
struggles contribute to intergenerational trauma, shaping the mental well-being of future
generations.
d. Legal Barriers

In Nepal, legal barriers further exacerbate the suffering of families of the disappeared. Despite
constitutional recognition of forced disappearances, Nepal lacks statutory laws to formally
acknowledge or document such cases. Families of disappeared persons face significant legal
obstacles, as there are no formal procedures to establish or record disappearances. Existing
mechanisms, such as petitions to local peace committees or district administration offices,
are not legally recognized and primarily serve to access government benefits rather than
provide official legal status. The absence of disappearance certificates further complicates
matters, preventing families from obtaining legal recognition of their missing relatives.
Wives of disappeared individuals encounter additional challenges in securing citizenship
cards and proving their marital status, particularly when marriages were informal or lacked
familial approval. Many women, especially those from marginalized castes like Dalits, face
rejection from in-laws who refuse to acknowledge their marriage, often due to economic
concerns or social stigma. This lack of legal recognition restricts their ability to register
marriages and births, leading to further social and legal marginalization.®

4. Coping Mechanisms in Families Experiencing Ambiguous Loss

Coping mechanisms vary widely and are influenced by cultural, social, and individual

resilience factors. Research indicates that families adopt diverse strategies to manage the

¥ International Committee of the Red Cross, Civil Legal Issues Related to the Families of the Missing in Nepal 20-21,

(2015)
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emotional distress associated with ambiguous loss, ranging from psychological adaptation

to community support and advocacy efforts.
a. Psychological Adaptation

Meaning-making and religious practices help families construct narratives around the
disappearance. Neimeyer’ suggests that reframing the loss within a broader social or
political context provides purpose and mitigates emotional distress. Hope and denial serve
as paradoxical yet essential coping strategies that families employ when confronted with
prolonged uncertainty, particularly in situations of ambiguous loss, chronic illness, or
unresolved trauma. While these mechanisms can sometimes extend distress by preventing
individuals from fully processing or accepting difficult realities, they also serve as crucial
psychological buffers that foster resilience and allow families to maintain a sense of normalcy

and continuity.

Hope provides emotional sustenance, encouraging individuals to envision positive outcomes
and sustain efforts toward adaptation, even in the face of adversity. It can act as a motivational
force that helps families persist through uncertainty, fostering optimism and emotional
endurance. Hope enables individuals to find meaning in their struggles, build emotional
connections, and maintain a forward-looking perspective that can be essential for long-term

adjustment.

Denial, on the other hand, can act as a temporary protective mechanism, shielding individuals
from overwhelming emotional pain. In the short term, denial allows families to function and
carry out daily responsibilities without being paralyzed by fear or grief. For example, in
situations where a loved one is missing, family members may cling to denial as a way to
cope with the ambiguity of loss, enabling them to avoid premature grief and hold onto the

possibility of resolution.

However, the dual-edged nature ofthese strategies lies in their potential to hinder psychological
processing and long-term adaptation. Persistent hope in unrealistic outcomes can prevent
individuals from taking necessary steps toward adjustment, while prolonged denial can lead

to avoidance behaviours, emotional suppression, and delayed grief. Despite these risks,

° James Gillies & Robert A. Neimeyer, Loss, Grief, and the Search for Significance: Toward a Model of Meaning Reconstruc-
tion in Bereavement, Vol. 19, JOURNAL OF CONSTRUCTIVE PSYCHOLOGY 31 (2006), available at http://dx.doi.
0rg/10.1080/10720530500311182 (Accessed on Feb. 17, 2025)
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the interplay between hope and denial often provides a crucial foundation for resilience,

allowing families to navigate distressing circumstances with strength and perseverance.'

A study'' found that 68% of affected families in Nepal engaged in religious rituals to seek

solace and emotional relief.

b. Social and Community Support

Community-based coping mechanisms play a vital role in alleviating the psychological
burden of ambiguous loss. Support groups offer a crucial space for emotional validation and

resilience-building.

The implementation of the ‘Hatemalo Programme’ by the International Committee of the
Red Cross (ICRC) in Bardia and Kathmandu highlighted the profound yet distinct impacts
of social support. In Kathmandu, families of the missing often faced both emotional and
economic hardships, having migrated to the city in search of justice, work, or answers. Group
interventions enabled them to build support networks, facilitating the sharing of resources,
legal knowledge, and emotional strength. One mother, who had spent years navigating
government offices in search of her missing son, described feeling completely isolated and
exhausted. However, after joining the group, she found renewed strength to continue her

search, reassured that she was not alone.

5. Resilience among Families of the Missing

Resilience plays a crucial role in navigating ambiguous loss, with social support networks
serving as a vital buffer against psychological distress. Hobfoll'> highlights that individuals
with strong kinship and community ties experience a 40% lower incidence of depression and
anxiety compared to those without such support. Additionally, adaptive coping strategies, such

as problem-solving skills, strengthen emotional endurance. Bonanno" found that individuals

10 Boss, supra note 4, at 27

" Brandon A. Kohrt et al., Social Ecology of Child Soldiers: Child, Family, and Community Determinants of Mental Health, Psy-
chosocial well-being, and Reintegration, Vol.49(5), TRANSCULTURAL PSYCHIATRY, 515-539 (G. Eric. Jarvis and et al. eds.)
Sage UK (1), 2012.

2 Stevan E. Hobfoll, STRESS, CULTURE AND COMMUNITY: THE PSYCHOLOGY AND PHOLOSOPHY OF STRESS 181
(Springer 1998)

1 George A. Bonanno, Loss, Trauma, and Human Resilience: Have We Underestimated the Human Capacity to Thrive Afier Extremely

Aversive Events? Vol. 59(1), AMERICAN PSYCHOLOGIST, 20-28 (Harris Cooper and et al. eds.) American Psychological Asso-
ciation, Unted States, 2004, available at https://psycnet.apa.org/doi/10.1037/0003-066X.59.1.20 (Accessed on Feb. 20, 2025)




Hegah! Tt 9 o, 3ih: 2, WS 0£7?

who engage in proactive coping mechanisms exhibit lower levels of post-traumatic stress

symptoms.

Advocacy and collective action further contribute to resilience by transforming grief into
meaningful social engagement. A study'‘emphasizes that families involved in justice
movements demonstrate higher psychological resilience, with 65% reporting a greater sense
of empowerment and reduced symptoms of depression. In Nepal, grassroots initiatives like
mothers’ groups (Aama Samuha) and local women’s collectives provide both emotional and
practical support. These groups create safe spaces where individuals can express grief while
collectively advocating for justice and recognition, fostering a sense of shared strength and

hope.

Many families also turn to rituals and cultural practices to cope with loss. In the absence of
official confirmation about their loved ones’ fate, symbolic funerals and annual remembrance

ceremonies offer a sense of closure and continuity, alleviating emotional distress.

Organizations such as the Conflict Victims’ Common Platform (CVCP) and the National
Network of Families of the Disappeared and Missing (NEFAD) empower families through
legal assistance. Lawyers from these networks help file habeas corpus petitions, seek
investigations, and register cases with the Truth and Reconciliation Commission (TRC) and
the Commission on Investigation of Enforced Disappeared Persons (CIEDP). Their efforts

support truth-seeking initiatives and advocate for reparations.

Beyond legal assistance, these networks connect families to vocational training, mental
health services, educational support, and jo b placement opportunities. By addressing both
emotional and practical needs, they play a critical role in fostering resilience and helping

affected individuals rebuild their lives.

6. Interventions to Overcoming Ambiguous Loss

a.

Guidelines to Assist Individuals and Families to Manage Ambiguous Loss
Dr. Pauline Boss,'" who pioneered the concept of ambiguous loss, provides six key guidelines

to help individuals and families navigate this complex experience. Finding meaning in the sit-

14 Martin-Beristain, C., Gonzélez, R., & M Rodriguez, The Power of Social Justice Movements, Vol. 4(2), INTERNATIONAL JOUR-

NAL OF CONFLICT AND VIOLENCE, 267-284 (Wilhelm Heitmeyer and et al. eds.) Bielefeld Germany.2010.

15 Boss, supra note 3, at 7-8.
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uation, even without clear facts, can offer comfort and direction. This may involve personal
reflection or engaging in activities that honour the missing person, such as a parent raising
awareness about missing children. Adjusting mastery is another crucial step, as recognizing
that some situations are beyond one’s control can help reduce distress. In problem-solving cul-
tures, this may require accepting the inability to change circumstances, while others may focus
on proactive steps. For instance, a spouse caring for a partner with dementia must accept the
disease’s unpredictability while managing caregiving responsibilities. Reconstructing identity

is also essential, as ambiguous loss can alter one’s sense of self.

A woman whose husband is missing, for example, may struggle with identifying as neither a
wife nor a widow and must work toward establishing a new self-concept. Normalizing am-
bivalence acknowledges that conflicting emotions are a natural response to ambiguous loss.
Individuals may simultaneously desire closure while feeling guilty about it, but discussing these
emotions with others in similar situations can provide validation and support. Revising attach-
ment allows individuals to adjust their emotional connection to the missing person without
forgetting them, integrating their memory in a way that promotes forward movement. Symbolic
connections through rituals or memorials can facilitate this process. Finally, discovering new
hope involves focusing on aspirations and goals that provide a sense of purpose. Engaging in
activities that honour the missing person or finding new sources of fulfilment can foster resil-

ience and healing.

. Trauma Informed Care

Incorporating trauma-informed care ensures that interventions are sensitive to the emotional
and psychological needs arising from ambiguous loss. This approach emphasizes understand-
ing trauma’s widespread impact, recognizing its signs, and integrating trauma knowledge into
care practices. In Nepal, this would involve training caregivers, community leaders, and mental
health professionals to identify the effects of ambiguous loss and respond with empathy and

cultural competence.

By integrating Herman’s trauma recovery model with trauma-informed care principles tailored
to Nepal’s context, individuals and communities can better navigate the challenges of ambigu-
ous loss. This approach fosters resilience and holistic healing. Families experiencing ambigu-
ous loss use a combination of psychological, social, and advocacy-based coping mechanisms.
Community support, resilience-building strategies, and mental health interventions play a vital

role in providing comprehensive care. Further research is necessary to explore culturally spe-
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cific coping strategies and develop tailored interventions.

Counselling and Psychotherapy

Counselling and psychotherapy play a vital role in addressing the psychosocial needs of fam-
ilies experiencing ambiguous loss. A multidimensional approach is essential, with trauma-in-
formed therapy facilitating coping and adaptation. Cognitive Behavioural Therapy (CBT) has
been particularly effective in managing grief-related distress, with a study by Bryant et al.'®
reporting a 55% reduction in PTSD symptoms among individuals receiving CBT interven-
tions. Similarly, Narrative Therapy helps individuals and families reconstruct their experiences
through storytelling, fostering meaning-making and psychological resilience research suggests
that storytelling as a therapeutic intervention enhances coping mechanisms and reduces dis-
tress in trauma survivors.'” Given that more than 1,300 individuals remain missing in Nepal,
structured mental health interventions are crucial in supporting affected families, helping them

navigate grief while fostering a renewed sense of hope.

Cultural and Community-based Approach

Beyond clinical interventions, cultural and community-based approaches are essential in sup-
porting families of the missing. Spiritual and religious rituals provide solace and a sense of
closure for grieving families, while community solidarity programs create peer support net-
works that reduce isolation and foster resilience. Art-based and storytelling interventions help
families process grief and preserve the memory of the missing, offering emotional expression
and collective healing."® Additionally, memorialization initiatives, such as creating memorial
quilts, erecting stone monuments, or building memory gates, serve as acts of collective remem-
brance, benefiting both the families of the missing and the broader community. A fifteen-week
program designed to support conflict victims and their families has significantly contributed to
community well-being, with economic empowerment initiatives-such as skills development in

sewing and farming-leading to reductions in domestic violence and improvements in mental

' Richard A. Bryant, Michelle Moulds, Rachel Guthrie, & Reginald DV Nixon, (2011). Treating Acute Stress Disorder Following Mild

Traumatic Brain Injury, Vol. 168(6) AMERICAN JOURNAL OF PSYCHIATRY 592-599, American Psychiatric Publishing, 2011,
available at https:/psychiatryonline.org/doi/10.1176/appi.ajp.160.3.585 (Accessed on Feb. 23, 2025)

7 Robert A. Neimeyer, Narrative Strategies in Grief Therapy, Vol. 12(1), JOURNAL OF CONSTRUCTIVE PSYCHOLOGY 65- 85,
1999, available at https://doi.org/10.1080/107205399266226 (Accessed on Feb.17, 2025)

' Simon Robins, Constructing Meaning from Disappearance: Local Memorialisation of the Missing in Nepal, Vol. 8(1), INTERNA-
TIONAL JOURNAL OF CONFLICT AND VIOLENCE 104 (Leena Malkki and et al. eds.) IJCV, 2014, available at https://doi.

org/10.4119/ijcv-3048 (Accessed on Feb. 27, 2025)
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health” (International Alert, 2022, Family-Centered Approach: Supporting Women Conflict
Victims in Nepal). By integrating psychological support with cultural and community-based
interventions, affected families can find meaningful ways to cope with ambiguous loss, rebuild

their lives, and foster resilience.

e. Government Initiatives
In response to the widespread issue of enforced disappearances, Nepal established the Truth
and Reconciliation Commission (TRC) and the Commission of Investigation on Enforced
Disappeared Persons (CIEDP) in 2015. These institutions were formed under the Enforced
Disappearance Enquiry, Truth and Reconciliation Commission Act of 2014 to facilitate the
transitional justice process-uncovering the truth, ensuring justice for victims, and promoting
reconciliation. However, progress has been hindered by political interference, legal ambigu-
ities, and institutional limitations, making the implementation of transitional justice slow and

ineffective.

Since their inception, these commissions have received over 63,000 complaints from conflict
victims. Despite the overwhelming number of cases, they have struggled to conduct thorough
investigations and deliver justice. Instead of functioning as independent transitional justice bod-
ies, the TRC and CIEDP are often perceived as political instruments. Their inability to operate
without political influence has perpetuated a culture of impunity in Nepal, leaving victims with-

out closure and deepening societal divisions.

Several factors contribute to the slow progress in transitional justice. Political unwillingness to
hold perpetrators accountable remains a significant obstacle, as many of those implicated hold
positions of power or have strong political affiliations. Furthermore, a lack of transparency
in the commissions’ operations, failure to engage victims in decision-making, inadequate fi-
nancial and technical resources, and limited judicial intervention have further weakened these

institutions.

While the 2014 Act® includes provisions for compensation, psycho-social support, and liveli-

hood programs, transitional justice should not be reduced to financial compensation alone. It

" International Alert (2022) Family-Centered Approach: Supporting Women Conflict Victims in Nepal, available at https://www.

international-alert.org/stories/family-centered-approach-nepal/ (Accessed on Feb.29, 2025 )

* Enforced Disappearance Enquiry, Truth and Reconciliation Commission Act, 2014

*! Enforced Disappearance Enquiry, Truth and Reconciliation Commission Act, 2014
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must prioritize truth, accountability, and reparations that address victims’ psychological and
social needs. A meaningful path forward requires amending the 2014 Act to align with interna-
tional human rights standards, ensuring that serious crimes-such as torture, enforced disappear-

ances, and sexual violence-are not granted amnesty.

Political commitment is essential to ensuring the commissions’ independence and efficiency.
Adequate resource allocation, including legal and forensic expertise, is necessary for credible
investigations. Additionally, active engagement of victims and civil society organizations must
be prioritized, along with effective compensation mechanisms, trauma-informed psychosocial

support, and sustainable livelihood programs.

Without a firm commitment to truth and accountability, Nepal’s transitional justice process
risks becoming another chapter of historical injustice. To prevent this, a victim-centred ap-
proach must be at the heart of reconciliation and justice efforts. Only through genuine initiatives
toward justice and accountability can Nepal heal the wounds of its past and build a more just

and inclusive society.

f. Local Government Initiatives
Local governments are integrating mental health services into community programs by estab-
lishing psychosocial support centres in municipal offices, health posts, and community centres.
These centres provide counselling, group therapy, and emotional support to individuals affected

by trauma, grief, and social stigma, particularly families of the missing.

To ensure sustainability, local actors such as community health workers, teachers, and social
mobilizers are being trained in basic psychosocial skills. This community-driven approach re-
duces reliance on external professionals while fostering local capacity. Additionally, awareness
campaigns and community dialogues help break stigma, strengthen social cohesion, and pro-

mote collective healing.

By incorporating psychosocial well-being into local policies, such as social protection pro-
grams for conflict survivors, local governments are fostering long-term resilience. This holis-
tic, community-embedded approach ensures sustainable mental health support in post-conflict

societies.

g. NGO and INGO Initiatives
NGOs and INGOs have played a crucial role in providing psychological and social support to
the families of the missing. Organizations like NEFAD facilitate truth-seeking dialogues and
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offer mental health assistance, while the ICRC engages in forensic investigations to help locate

missing individuals and supports families in documenting cases of disappearance.

The Transcultural Psychosocial Organization (TPO) Nepal implements trauma-informed care
programs, offering counselling and mental health support to affected families. ANTARANG
Psychosocial Research and Training Institute strengthens local capacity by training individuals
as psychosocial service providers, counsellors, and community-based psychosocial workers.
Additionally, organizations such as Amnesty International and Human Rights Watch advocate
for policy reforms and legal justice, ensuring that victims’ families have a voice in national and

international forums.

7. Recommendation for Further Interventions

a. Strengthening Legal Frameworks
To promote justice for the families of the missing, the government must prioritize accelerating
investigations into enforced disappearances and ensure accountability for perpetrators. Reforms
to existing policies, such as the TRC Act of 2014, are needed to address inconsistencies, par-
ticularly regarding the definition of serious violations. The current appointment of TRC and
CIEDP commissioners from various political parties has led to concerns about bias; therefore,
steps should be taken to guarantee impartiality in these processes. Moreover, redefining gross
human rights violations according to international standards can simplify access to compensa-
tion and support services by eliminating bureaucratic obstacles that hinder families from ob-

taining the necessary aid.

b. Enhancing Mental Health and Psychosocial Support Services
It is critical to expand trauma-informed counselling services in communities impacted by en-
forced disappearances. Training local counsellors and community leaders in culturally sensitive
mental health support can improve accessibility and ensure that families receive care tailored
to their unique psychological needs. This approach can help nurture resilience and provide the

necessary emotional and psychological care that families require during this challenging time.

¢. Promoting Community-Based Healing Approaches
Integrating traditional healing methods with professional psychosocial interventions can sig-
nificantly enhance the effectiveness of support services. Facilitating collaboration between tra-
ditional healers and mental health professionals, while training traditional healers to recognize

mental health symptoms, can empower local communities to provide more comprehensive
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care. This synergy can elevate the voices of victims’ families and increase societal awareness of
their challenges. For example, incorporating traditional healers, such as Dhami, into structured
support systems can create a culturally relevant healing process that resonates with affected

families.

d. Improving Coordination Between Stakeholders
It is essential to strengthen cooperation among government agencies, NGOs, and INGOs to pro-
vide comprehensive support for the families of victims. Establishing robust monitoring systems
to evaluate the effectiveness of interventions will help identify gaps and ensure that resources
are utilized efficiently. A coordinated effort will improve service delivery and ensure greater

accountability in addressing the needs of victims’ families.

e. Compensation Claims and Financial Assistance
Enhancing financial support requires streamlining the compensation claims process to ensure
timely disbursement of funds. Offering legal and administrative assistance can guide families
in navigating complex government relief programs more effectively. Additionally, the intro-
duction of financial literacy and economic empowerment programs can promote long-term
self-sufficiency. These initiatives have proven successful in other post-conflict settings, where
economic empowerment programs resulted in a 60% increase in financial independence among
beneficiaries.”

f. The Role of Humanitarian Organizations
NGOs and international agencies play a pivotal role in advocating for justice and providing
direct support to affected families. Organizations such as the ICRC, local NGOs, and legal aid
groups offer pro bono legal services to help families navigate Nepal’s intricate legal framework.
They document cases of forced disappearances, pushing for justice and reparations, and engage
in policy advocacy to ensure the implementation of victim-centred legal frameworks. Their ef-
forts have been instrumental in advancing transitional justice, strengthening the overall support

system for affected families.

8. Conclusion
Ambiguous loss resulting from Nepal’s civil conflict has profoundly impacted the psychosocial
well-being of families whose loved ones remain missing. These families continue to live with

unresolved grief, identity disruption, legal uncertainty, and socio- economic hardship. While

*2 Brandon Hamber, TRANSFORMING SOCIETIES AFTER POLITICAL VIOLENCE: TRUTH RECONCILIATION AND MEN-
TAL HEALTH 174 (Springer, 2009)
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traditional healing practices, community solidarity, and psychological coping strategies
contribute to resilience, the absence of structural support-particularly in legal recognition,

reparations, and trauma-informed care-exacerbates their suffering.

Addressing these layered challenges requires the integration of culturally responsive trauma
recovery models, such as Judith Herman’s trauma framework and Pauline Boss’s theory
of ambiguous loss, in tandem with professional mental health services and grassroots
interventions. Strengthening coordination between government institutions, NGOs, and
local communities is vital to cultivating inclusive, compassionate, and sustainable systems
of support. Ongoing research and policy reform are essential to ensure justice, promote
healing, and uphold the dignity of families enduring the ongoing pain of ambiguous loss in
Nepal.
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Ensuring Victim-Centric Approaches:
Transitional Justice in Nepal

Trishna Thapa g

Abstract

Transitional Justice (TJ) in Nepal remains a contested and incomplete process', with victims of
the armed conflict (1996-20006) still awaiting truth, justice, and reparations. Despite multiple
state-led efforts toward addressing past atrocities, a fully integrated victim-centric approach
has yet to be realized within Nepal’s justice mechanisms. Various commissions and legal frame-
works have been established, yet the victims have still not received any substantive justice due
to political interference, lack of accountability, and inadequate victim participation. In par-
ticular, conflict-affected women continue to endure not only the consequences of war but also
entrenched structural violence rooted in Nepal’s patriarchal society. They face intersectional
discrimination, compounded by their gender, caste, ethnicity, and socio-economic status, lim-
iting their access to justice, economic opportunities, and psychosocial support. The ongoing
political and institutional challenges, including the reluctance of political elites to confront
historical injustices, further hinder the effective implementation of transitional justice, leaving
many victims hopeless and without redress. This paper examines the necessity of a victim-cen-
tered transitional justice approach in Nepal, incorporating feminist perspectives and conflict
transformation theories to analyze existing gaps, propose meaningful policy reforms, and high-
light community-led peacebuilding efforts as a sustainable solution to post-conflict reconcilia-
tion. Recognizing that justice extends beyond legal mechanisms, the paper emphasizes holistic
approaches that address economic empowerment, psychosocial healing, and community reinte-

gration as essential pillars of a truly transformative justice process.

1. The Discourse on Transitional Justice in Nepal

The discourse on transitional justice in Nepal is shaped by the country’s struggle to

address past human rights violations while ensuring long-term peace and reconciliation.

i Deputy Chief Executive Officer, Nagarik Aawaz (For just and Peaceful Nepal)

' U. N OFFICE OF THE HIGH COMM’R.FOR HUMAN RIGHTS, NEPAL 14 (United Nations) (2012)
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The decade-long armed conflict between the state and the Maoist insurgents led to killings,
enforced disappearances, sexual violence, and other grave human rights violations.” Despite
Nepal’s commitment to transitional justice through the establishment of the Truth and
Reconciliation Commission (TRC) and the Commission for Investigation of Enforced
Disappeared Persons (CIEDP), both institutions have been criticized for their lack of victim
participation, slow progress, and susceptibility to political influence. The politicization of
transitional justice mechanisms has resulted in delays in truth-seeking processes, inadequate
reparative measures, and an overall lack of accountability. As a result, victims, particularly
women and marginalized groups, remain excluded from decision-making spaces, reinforcing

their continued disenfranchisement.’

2. A Feminist Approach to Transitional Justice

A feminist approach to transitional justice is essential in Nepal, where patriarchal norms
and structural inequalities have historically silenced women’s voices in political and jus-
tice-related decision-making. Women who were directly impacted by the decade-long
armed conflict-such as widows, survivors of sexual violence, internally displaced women,
and those who lost family members-continue to experience systemic marginalization. Their
lived experiences of conflict-related harm are distinct from those of men, requiring a justice

process that is gender-sensitive, inclusive, and survivor-centered.’

Unlike conventional justice mechanisms that often prioritize legal redress and monetary
compensation, a feminist approach recognizes thatjustice for conflict-affected women extends
far beyond these measures. These women seek truth-telling mechanisms that acknowledge
their suffering and the specific gendered harms they endured. Public acknowledgment of
past atrocities, along with reparations that address their current social and economic realities,

is crucial. Many survivors face economic hardship, social ostracization, and psychological

? Susan Risal, MUSIC FOR PEACEBUILDING AND CONFLICT RESOLUTION NEPAL, Peace Review, 297-301 (2019).

* Rita Manchanda, WOMEN, WAR AND PEACE IN SOOUTH ASIA BEYOND VICTIMHOOD TO AGENCY 146 (Sage Publi-
cations 1*ed., 2001)

* United Nations Entity for Gender Equality and the Empowerment of Women A Gender-Responsive Transitional Justice Process:

Challenges and Opportunities in Nepal 10 (1*ed., 2021)
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trauma, making livelihood support, access to education and vocational training, and

comprehensive psychosocial care integral components of justice.

Furthermore, legal and political inclusion is vital to ensuring that women’s rights and
perspectives are not only recognized but actively shape the transitional justice process. This
includes their meaningful participation in policy formulation, institutional reforms, and
decision-making bodies related to truth, justice, reconciliation and non-occurrence of the
conflict. By embedding feminist principles into transitional justice, Nepal can move toward
a more inclusive and equitable justice framework-one that acknowledges and addresses the

gendered dimensions of conflict and works toward sustainable peace and transformation.

3. Theoretical Framework: Conflict Transformation and Structural Violence

The application of John Paul Lederach’s’ conflict transformation theory offers a crucial
perspective for analyzing Nepal’s transitional justice process. Lederach emphasizes that
sustainable peace cannot be achieved through short-term legal or punitive measures alone;
rather, itrequires deep structural and relational changes that address the root causes of conflict.
According to his theory, meaningful and lasting peacebuilding efforts must be participatory,
engaging local communities in shaping justice mechanisms at every stage-from planning
and design to implementation and monitoring. In the Nepali context, transitional justice
processes have often been dominated by top-down approaches driven by political and legal
institutions. However, such approaches frequently overlook the lived experiences of victims,
particularly those from marginalized communities. A more effective model would prioritize
victim-centered, community-driven justice processes that incorporate local knowledge,
traditions, and healing practices, ensuring that affected individuals and communities play an

active role in shaping justice and reconciliation efforts.’

In parallel, Johan Galtung’s’ theory of structural violence provides a critical framework for
understanding the systemic inequalities that continue to affect conflict victims in Nepal.
Galtung conceptualizes structural violence as the indirect but persistent harm caused by

unjust social, economic, and political structures that marginalize certain groups. In Nepal,

* John Paul Lederach, THE LITTLE BOOK OF CONFLICT TRANSFORMATION (New York, NY 10018. 2014)
6
1d

7 Johan Galtung Violence, Peace and Peace Research. JOURNAL OF PEACE RESEARCH 167-191 (Johan Galtung) Norwegian

sociologist,1969
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conflict-affected women-especially those from historically disadvantaged and marginalized
communities such as Dalits, indigenous groups, and Madhesi women-face multi-layered
structural violence that extends beyond the war and into their daily lives. These women
continue to experience economic deprivation, limited access to justice, and exclusion from

decision-making processes, exacerbating their post-conflict vulnerabilities.

To address these deep-seated injustices, transitional justice in Nepal must adopt a
transformative approach that goes beyond symbolic reparations and legal remedies. This
requires comprehensive policy reforms aimed at dismantling gender discrimination in
institutions, ensuring the economic empowerment of conflict-affected women through
redistributive justice measures, and fostering inclusive governance structures that amplify
their voices. Additionally, community-based reconciliation programs should be strengthened
to mend the social fractures caused by the conflict, promoting trust-building and healing
at the grassroots level. By integrating conflict transformation principles with a structural
violence analysis, Nepal’s transitional justice process can move beyond superficial legal
frameworks to create meaningful, long-lasting peace and justice for marginalized conflict
victims. Also, without transforming attitudes and behaviors, our social context will remain

unchanged and people will be forced to live in a state of negative peace.®

4. Challenges in Nepal’s Transitional Justice Process

Nepal’s transitional justice process has reached a crucial juncture,” with renewed efforts
to amend the Truth and Reconciliation Commission (TRC) Act offering hope for victims
who have long awaited justice. The TRC and the Commission of Investigation on Enforced
Disappeared Persons (CIEDP) play a pivotal role in addressing past human rights violations
and fostering national reconciliation. As the amended TRC Act includes victim participation
in delivering meaningful justice, it will make the process more inclusive and restorative and
forward looking. The renewed emphasis on these commissions signifies a crucial step in
ensuring that transitional justice is not merely a formal process but one that is embedded in

the collective aspirations of the Nepali people, particularly victims of conflict."

A robust transitional justice process requires that victims, particularly women and

marginalized groups, are not just recipients and beneficiaries of reparations but active

8 Galtung Violence, supra note, 8.
? National Human Rights Commission, STATUS OF HUMANS OF RIGHTS IN NEPAL 56 (2023)
1 Sharan Mahat, TRANSITIONAL JUSTICE IN NEPAL: CHALLENGES AND PROSPECTS 112 (Himalayan Institute Press, 2022)
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participants in shaping justice mechanisms as decision-makers. The TRC and CIEDP can
facilitate this by institutionalizing survivor-led consultations, ensuring that policies and
reparative measures reflect the real needs of conflict-affected communities. A gender-sen-
sitive approach-incorporating psychosocial support, livelihood programs, and legal aid-will
be instrumental'' in addressing the unique challenges faced by women survivors, including

widows and survivors of sexual violence.

Furthermore, as the commission’s work toward truth-seeking and reconciliation, they have
the potential to strengthen social cohesion'” by promoting dialogue and community-based
healing initiatives, they can foster an environment in which victims and their communities

can heal together.

The expression of victims® experiences, acknowledgment of past atrocities, and
implementation of reparations programs tailored to current socio-economic realities will
contribute to restoring public trust in the TJ process." Institutional reforms that reinforce the
commissions’ independence and efficiency will ensure that they serve as credible platforms
for justice, ultimately helping Nepal move toward a more inclusive and sustainable peace.
Such reforms are necessary to ensure that transitional justice in Nepal moves beyond

symbolic gestures to truly transformative processes that benefit all sectors of society.'

With the ongoing amendments to the TRC Act and the renewed commitment to transitional
justice, victims and their families look forward to a process that not only acknowledges
their suffering but also provides concrete steps toward truth, justice, and reparation. By
embracing a survivor-centered approach, the TRC and CIEDP can play a transformative role

in delivering long-awaited justice while contributing to national healing and reconciliation.

' Asia Justice and Rights, In Their Own Words: CONTEXTUALIZING TRANSITIONAL JUSTICE FOR VICTIMS IN NEPAL 29 (2019)

"2 United Nations Development Programme (UNDP), GENDER EQUALITY AND SOCIAL INCLUSION IN NEPAL: A WAY
FORWARD 18 (2017)

'3 Pramila Singh, WOMEN AND PEACEBUILDING IN NEPAL: A GENDERED PERSPECTIVE ON TRANSITIONAL JUS-
TICE 75 (2021)

'* Ramesh Shrestha, JUSTICE FOR THE DISAPPEARED: NEPAL’S TRUTH COMMIISSION AND RECONCILIATION EF-
FORTS 184 (South Asia Press, 2023)
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This approach, which prioritizes the dignity and needs of victims, holds the potential to build

a more inclusive and sustainable peace for Nepal."

5. Community-Led Peacebuilding and Ownership

Community led peacebuilding and ownership are essential for ensuring the sustainability
and inclusiveness of transitional justice efforts at the national level. When communities
are empowered to take ownership of peacebuilding processes, the results are more likely
to reflect the actual needs and aspirations of the people most affected by conflict. Local
actors have contextual knowledge, historical memory, and relational trust that enable them
to mediate tensions, promote healing, and support co-existence in ways that external or
top-down mechanisms often cannot. Moreover, community driven initiatives ensure that
peace is not limited to national level agreements but is rooted in everyday life, embedded
in relationships, institutions and social norms. Such locally grounded processes build
resilience against future violence, promote accountability from the bottom up and cultivate
civic responsibility. When victims and communities lead the conversation around justice
and reconciliation, the outcomes are more participatory, relevant and durable, ultimately

reinforcing national unity and democratic development.

In this regard, some of the institutions are dedicated to mainstream the idea of feminism
in TJ process for enduring and long-lasting peace. Nagarik Aawaz (NA) has been one of
the forefronts of adopting a feminist approach to peacebuilding in Nepal, recognizing that
sustainable peace must be inclusive and transformative. It has pioneered initiatives prioritizing
healing, transformative peace leadership, conflict transformation, and social reintegration.
These efforts recognize that justice must transcend legal mechanisms to encompass mental,
emotional, economic, and social well-being. The feminist approach ensures that the voices
and experiences of women-who have historically been marginalized in transitional justice
and peace processes-are at the center of reconciliation efforts. By centering the experiences
of women, the organization has worked to bridge the gap between policy and the lived
realities of conflict-affected communities, ensuring that justice is not merely symbolic but

deeply transformative. The coordination between and among institution who works for the

% Sudhir K.C., A SURVIVOUR-CENTERDE APPEROACH TO TRANSITIONAL JUSTICE IN NEPAL 99 (Nepal Peacebuilding

Publications, 2022)
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cause of justice should develop a uniform and consensus idea of mainstreaming the victim

of conflict in peace process.

The peacebuilding initiatives of those organizations who work in these field are designed in
co-creation with survivors, fostering a sense of ownership among victims in every process.
Survivor-centered peacebuilding efforts include trauma healing programs, livelihood
support, and leadership training, ensuring that victims become active agents in their own
recovery and reconciliation journeys.'® These initiatives are not just about addressing past
wounds but also about empowering survivors to play a leadership role in shaping the future
of their communities. Through holistic and gender-sensitive programs, NA has created safe
spaces where survivors, particularly women, can share their stories, heal from trauma, and

rebuild their lives with dignity.

By applying Lederach’s conflict transformation principles, NA has successfully built trust
between victims and communities, ensuring that reconciliation remains an inclusive and
continuous process. This approach acknowledges that peacebuilding is not a one-time
intervention but an evolving journey that requires long-term commitment, community
engagement, and structural change. NA’s work in Nepal demonstrates how a feminist
approach to peacebuilding can create sustainable, survivor-led peacebuilding mechanisms

that contribute to lasting social transformation and a more equitable and just society.

6. Collective Responsibility for Peacebuilding

Peacebuilding should not be confined to conflict-affected communities alone; rather, it is a
shared societal responsibility that requires the active participation of all segments of society.
Sustainable peace can only be achieved when justice, reconciliation, and social cohesion
are embraced as collective goals, transcending geographical, social, and economic divides.
This means that individuals, institutions, and communities that were not directly affected by
conflict must also engage in peace efforts to foster an environment of inclusivity, healing,

and long-term stability.

Non-affected communities play a crucial role'’ in breaking the cycle of exclusion and
discrimination often faced by conflict survivors and to build shared a sense of shared
"*Nagarik Aawaz, TWO DECADES OF FEMINIST PEACEBUILDING: REFLECTIONS AND LEARNING 12 (1* edition, 2023)
"7 International Alert, REIMAGINING PEACE: A GENDER-RELATIONAL APPROACH TO PEACEBUILDING IN PRACTICE

24 (1"ed., 2019)



Hegah! Tt 9 o, 3ih: 2, WS 0£7?

accountability. Many victims-particularly women who were widowed or subjected to vi-
olence-continue to experience stigma and marginalization even after the formal end of
conflict. To challenge these societal prejudices, broader community engagement is essential.
This includes promoting awareness campaigns, fostering inter-community dialogue, and

creating spaces where survivors can share their stories without fear of judgment or isolation.

Businesses and cooperatives, particularly those run by conflict-affected women, can also
contribute significantly to peacebuilding by creating economic opportunities that promote
resilience and self-sufficiency. Supporting survivor-led enterprises not only aids in the
economic empowerment of victims but also fosters social integration by demonstrating
the capabilities and leadership of conflict-affected individuals. Encouraging non-affected
individuals and institutions to invest in and collaborate with these enterprises can be a

powerful way to dismantle lingering biases and build solidarity across different social groups.

Ultimately, collective responsibility in peacebuilding means that society as a whole must
actively work to ensure that victims are not left to navigate their recovery alone. By fostering
empathy, challenging discrimination, and promoting inclusive economic and social initia-

tives, all members of society can contribute to a more just and peaceful future.

7. Intergenerational Peacebuilding

The long-term success of Nepal’s transitional justice (TJ) process is intricately linked to the
concept of intergenerational peacebuilding. This approach emphasizes the importance of
engaging younger generations in conversations about justice, reconciliation, and historical
truth-telling, ensuring that the painful lessons of the past are not forgotten but actively
inform future societal dynamics. By involving youth in these crucial discussions, intergen-
erational peacebuilding fosters a deeper understanding of the root causes of conflict and the
need for systemic changes to prevent its recurrence. Engaging young people also creates a
sense of responsibility, equipping them with the tools to challenge structural violence and

discrimination in the future.

Intergenerational approaches ensure that historical knowledge, both the atrocities of the past
and the lessons learned, are passed down in a way that enables future generations to build a
more inclusive and peaceful society. Without this transmission of knowledge, there is a risk

that the mistakes of the past may be repeated, leaving structural inequalities unaddressed
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and allowing cycles of violence to resurface. Therefore, it is essential to nurture a culture of
remembrance and healing that transcends generations and unites people in their shared goal

of peace.

In this context, peace education becomes a critical tool. It serves to promote empathy and
understanding, helping young people grasp the significance of reconciliation and the need
for justice in the broader social fabric. This education includes not only traditional classroom
learning but also activities that encourage empathy, such as empathetic listening and
youth-led storytelling initiatives.'® These initiatives provide a platform for young people to
engage with the experiences of survivors, particularly those who have lived through conflict.
Through such dialogues, youth can better appreciate the complexity of conflict, while also
creating an opportunity for older generations to share their experiences in a safe, respectful

environment.

8. International Human Rights Standards

International human rights standards play a pivotal role in guiding Nepal’s transitional justice
(TJ) process. At the core of these standards are the principles that truth, justice, reparations,
and guarantees of non-recurrence must serve as the fundamental pillars of any effective TJ
mechanism. The United Nations Principles on Impunity and the International Convention
for the Protection of All Persons from Enforced Disappearance (ICPPED) offer crucial
frameworks that Nepal must adhere to in order to ensure the protection of victims’ rights
and the promotion of long-term peace. These frameworks stress the need for comprehensive
accountability, victim participation, and a transparent process that addresses the multiple

dimensions of harm experienced by victims.

International Examples can provide valuable lessons. For instance, the experience of
post-apartheid South Africa, particularly through its TRC, provides a strong model for victim
participation and healing process. The South African TRC’s efforts to ensure that victim’s
voices were central to the truth-seeking process'’offer a roadmap for how Nepal could
enhance the role of survivors in its own transitional justice process. Similarly, Colombia’s
ongoing peacebuilding efforts and the role of Special Jurisdiction for Peace (JEP) highlight

'8 John Paul Lederach, THE MORAL IMAGINATION: THE ART AND SOUL OF BUILDING PEACE 198 (Oxford University
Press, 2005)

" pumla Gobodo-Madikizela, A HUMAN BEING DIED THAT NIGHT: CONVERSATIONS WITH A SOUTH AFRICAN EX-PO-
LICE CAPTAIN 98, (Houghton Mifflin Harcourt, 2003)
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the importance of gender-sensitive reparations and the integration of truth telling within
peace processes,”’ which could serve as a reference for Nepal, where women, particularly

mother and widows of the disappeared, have suffered profound and disproportionate impacts.

Additionally, the experience of Timor-Leste offers another valuable lesson. After gaining
independence, Timor-Leste implemented a truth and reconciliation commission that
focused not only on establishing the truth but also on promoting national healing.”' The
commission’s work centered on dialogue between victims and perpetrators, which helped
create opportunities for mutual understanding and reconciliation. This approach can inform
Nepal’s own efforts to foster dialogue between conflict-affected communities and state
institutions, ensuring transitional justice is not merely about legal reparation but also about

social repair and rebuilding trust.

Another example is Post-Soviet Latvia, which although not a traditional post-conflict society,
faced its own challenges regarding the legacy of Soviet occupation. Latvia’s National
Program on Human Rights, which includes initiatives to address past abuses and promote
justice,” can be instructive for Nepal in how to address both historical injustices and more
contemporary challenges through legal reforms and public accountability, especially when

the wounds of history still affect society at large.

A victim-centric approach to transitional justice, particularly in the context of enforced
disappearances, is critical for restoring dignity to families and individuals affected by conflict.
The Disappearances Commission must operate with full transparency and inclusivity,
ensuring that victims and their families are actively involved in the process. This involves
not only empowering victims but also ensuring accountability for perpetrators, facilitating
investigations that are impartial and thorough, and creating clear, actionable reparation
strategies. Such mechanisms must be designed to prioritize the families of the disappeared,
acknowledging the enduring trauma they face and offering the necessary support to cope
with the loss. Lessons from countries like Argentina, which has navigated decades of efforts
to address enforced disappearances during its war, underscores the importance of long-term

 Francisco de Roux, COLOMBIA’S SPECIAL JURISDICTION FOR PEACE: GENDER-SENSITIVE REPARATIONS AND
TRUTH TELLING 212 (University of Notre Dame Press, 2020)

2 Anthony Regan, TIMIR-LESTE’S TRUTH AND RECONCILIATION COMMISSION: LESSONS FOR TRANSITIONAL JUS-
TICE 145 (Oxford University Press, 2009)

2 Marju Luts, LATVIA’S NATIONAL PROGRAM ON HUMAN RIGHTS: ADDRESSING THE LEGACY OF SOVIET OCCU-
PATION /03 (Routledge, 2012)
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support for victims, including mental health services and reparations that contribute to

societal healing.

Moreover, truth-seeking mechanisms must be sensitive to the gendered dimensions of
disappearances. Women, particularly widows and mothers of the disappeared, face unique
and disproportionate impacts as a result of enforced disappearances. The psychological,
emotional, and social consequences for these women are profound, and a gender-sensitive
approach must be embedded in the TJ process. This means not only recognizing the distinct
experiences of women but also providing tailored support, such as specialized psychosocial
services and gender-sensitive reparations that address their current needs. As highlighted by
the UNHRC in 2020, without such a gendered lens, transitional justice will fail to provide

the holistic healing that women survivors require.

The below mentioned mechanism could be adopted by Nepal to ensure the inclusive and

transformative transitional justice.

a. Strengthen Victim Participation
The establishment of survivor-led advisory bodies within the TRC and CIEDP would ensure
that victims are not mere passive recipients but active participants in decision-making process-
es. This will allow victims to directly influence policies and strategies that affect their recovery
and justice. International experience from Sierra Leone’s Truth and Reconciliation Commis-
sion, where victim-led input was instrumental in the design of reparations programs, illustrates

the value of this participatory model.”

b. Ensure Gender-Sensitive Reparations
Reparations programs must be designed to address the specific socio-economic needs of con-
flict-affected women. This includes ensuring access to land rights, providing livelihood support,
and offering comprehensive psychosocial care. Reparations should be seen not just as a form of
compensation but as a transformative process that restores victims’ dignity and empowers them
to rebuild their lives. A key example from the international community can be seen in the case
of Guatemala, where reparations efforts for women survivors of sexual violence during the civil

war incorporated both economic and psychosocial components to address their unique needs.”*

% Ibrahim Abdullah, SIERRA LEONE’S TRUTH AND RECONCILIATION COMMISSION: THE PARTICIPATORY MODEL
OF JUSTICE 88 (Cambridge University Press, 2009)

# Victoria Sanford, BURIED SECRETS: TRUTH AND HUMAN RIGHTS IN GUATEMALA 112 (Palgrave Macmillian, 2003)
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C.

Enhance Institutional Accountability

To prevent political interference and ensure the impartiality of the justice process, legal and
structural reforms must be implemented. Strengthening institutional frameworks will allow the
TJ mechanisms to operate independently, without undue influence, ensuring fair and equitable
justice for all victims. The experience of Chile, where reforms were put in place to ensure the
independence of its human rights commissions, can serve as a strong example of how institu-

tional credibility can be enhanced.”

. Support Community-Led Peace Initiatives

Grassroots organizations like Nagarik Aawaz (NA) play a critical role in leading reconciliation
and social reintegration efforts. By strengthening these local peace initiatives, Nepal can foster
a sense of community ownership over the peacebuilding process. Community-led efforts are
essential for long-term social cohesion and healing, as they create spaces where victims, sur-
vivors, and the broader society can come together, share their experiences, and work towards
rebuilding trust. International experiences, such as those seen in Bosnia and Herzegovina, show
the impact of community-based initiatives in rebuilding trust between divided groups after con-
flict.”

By adopting these strategies, Nepal can to large extent ensure a transitional justice process that
is genuinely inclusive, transparent, and gender-sensitive, thereby offering a path towards heal-

ing, justice, and lasting peace for all its people.
Conclusion

In today’s increasingly complex international political landscape, national peacebuilding
efforts are profoundly shaped by global trends, shifting geopolitical alliances, and foreign
policy interests. These external forces often influence the course of national policies and
can, at times, sideline the unique needs of local communities. This makes grassroots,
community-led peacebuilding initiatives more vital than ever. As Nepal navigates its
transitional justice process, it is essential that these mechanisms remain rooted in the needs

and experiences of the victims, rather than being solely dictated by external geopolitical

% Judith S.Kimerling, TE CHILEAN EXPERIENCE WITH TRUTH COMMISSION AND TRANSITIONAL JUSTICE 27 (Cam-
bridge University Press, 2009)

%% International Crisis Group, BOSNIA’S FUTURE: TIME FOR A NEW APPROACH 15 (2016)
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concerns. In this context, the organization who raises their voice in this regard should be

consulted to make the process victim centric which ultimately foster the justice and peace.

The coordination among the organization is necessary because their approach to
peacebuilding, rooted in feminist principles, has been a beacon of hope and a model for
victim-centered justice. By prioritizing the needs of women, marginalized groups, and
survivors of violence, the inclusion of these often-overlooked voices is crucial to creating a
just and lasting peace. It will work as a testament to the importance of local, context-specific
approaches to peacebuilding that respect the culture, history, and specific challenges of the

community.

Looking ahead, it is clear that Nepal’s transitional justice process must integrate these
grassroots, feminist approaches if it is to succeed in creating meaningful and lasting peace.
Victim-centered justice that is rooted in the local context, inclusive of all stakeholders, and
deeply sensitive to gendered experiences of conflict, is the key to addressing the root causes
of violence and ensuring that peace endures. By continuing to amplify the voices of victims
and embracing community-driven peacebuilding strategies, Nepal can build a more just,

equitable, and cohesive society where healing and justice are accessible to all.
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About this Journal

This journal article collection presents scholarly perspectives, field investigations, and
legal analysis focused on the enforced disappearances during Nepal’s decade-long conflict.
It highlights the efforts of the Commission on Enforced Disappeared Persons (CIEDP) to
document, investigate, and bring justice to the victims and their families.

The journal serves as a resource for academics, human rights activists, legal practitioners,
and policymakers engaged in transitional justice.




