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Legal provision of Inter - Country
Adoption in Nepal

25 Mahendra Shrestha

Background

Adoption is the permanent legal transfer of all parental rights from one person or couple to
another person or couple. Adoptive parents have the same rights and responsibilities as biological
parents, and adopted children have all of the emotional, social, legal and kinship benefits of
biological children.

Adoption transfers all legal parental rights and responsibilities to the adoptive parents. The
birth parents of the child lose all legal access to their child once an adoption order is approved by
the concerned Authority. The child becomes a new member of the adoptive family and receives
the same rights as if he or she were born into that family. Adoption is permanent.

Only on very rare occasions have adoption placements been reversed (https./www.
barnardos.org.uk/fosteringandadoption/adoption/what-is-adoption.htm).

In 1910 B.S., there was the provision of domestic adoption in Muluki Ain, and was
continuing adoption in Muluki Ain 2020 B.S. Inter-Country adoption was started in Nepal after
the six amendment of Muluki Ain in 2034 B.S. From 2034 B.S. to 2057 B.S. the Inter-Country
adoption task was done by the Ministry of Home Affairs . After 2057 B.S. to present time it is
under the jurisdiction of Ministry of Women,Children and Senior Citizen.

Muluki Dewan Samhita, 2074 B.S. (Civil Code) has provisioned a separate chapter for
Inter-Country Adoption which was in a 'Clause’ before. This is a comprehensive Act for Inter-
County Adoption. This Act has clearly mentioned 'Best Interest of the Child' should be taken
into care in connection to Inter-Country Adoption. Government of Nepal should notify in 'Nepal
Gazette' the name of the countries opened for Inter-Country Adoption. A Foreign citizen needs
permission from the Government of Nepal to adopt a Nepali child or a child of a foreigner who
resides in Nepal.

*Former Secretary of Government of Nepal
Who can adopt?

A couple who have no child/ren even after ten years of marriage. A Single female, a widow,
a divorcee or judicially separated woman who has no child and completed forty five years of age
but has not completed fifty five years of age.
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A single male, a widower, divorcee or judicially separated male who has no child who has
completed forty five years of age but has not completed fifty five years of age.

Foreign citizen of the following conditions shall not be granted permission for adoption:
e One who is not mentally sound.

e One who is convicted from the court, in Nepal or in her/his native country, in an immoral
criminal offense.

e A citizen of the country where Nepalese citizen is forbidden to be adopted or where the
rights of the adopted child and biological child is not the same.

e Age difference between the prospective adoptive parent/s (PAP) and adopted child should
be more 25 year of age but it will not affect the adoption within three generations of the
hierarchy.

Who can adopt more than one child ?

Where a foreign country's law permits the citizen of that country to adopt more than one
child, he or she can adopt a child even if he or she has a child.

Who cannot be adopted ?
e Child who has completed 14 years of age,
But it will not affect the adoption within three generations of the hierarchy
e Ifthe child is already been adopted,
But,
If the adoption was annulled by a legal procedure this clause will not be affected.
e The adoptive child is of upper-hierarchy than the PAP
e Even if the PAP is not a Nepali citizen,

This clause will not affect non-resident Nepali citizen who has got foreign citizenship.

Child can be adopted
e Child who have stayed at least six months in a child homes,
e An orphan child whose both parents have deceased and have no guardian,
e Voluntarily abandoned child by either single mother or single father,

e A child whose parents cannot be traced or has deceased or if alive but they have left the
first spouse and married another person. In this condition, if the child is the only offspring,
the person or organization upbringing the child can relinquish the child for adoption by a
written consent.

Consent is needed

In case of the child who has completed ten years of age, and is going to be adopted the
written consent of the child witnessed by his/ her parents or guardians or responsible person is
compulsory. Before taking this consent the meaning of adoption, and legal responsibilities and
consequences should be briefed to their parents. The consent should be taken voluntarily.
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The adopted child can use the surname of the biological family and/or adopted family.
The adopted child cannot claim to be beneficiary to the biological family’s inheritance.
The liability of the adoptive family is also mentioned in the law.

If adoptive family has adopted a relinquished child, they should provide facilities to the
child to communicate with the biological family.

In the civil code there are the provisions in which conditions the adoptions will be invalid.

Inter-country adoption will be valid

If a foreign citizen adopts a Nepali child or a child of a foreigner who resides in Nepal as
an adopted son or a daughter, inter-country adoption will be valid.

Best interest of the child ought to be considered when granting approval of
adoption

Before granting approval of adoption of a child Government of Nepal shall consider the
best interest of the child, the protection of child's human rights, the prevention of abduction,
trafficking or other possible abuses.

Orphan certificate is compulsory

For the following child a certificate of an orphan can be received by submitting the
concerning document to the District Administration Office:

e An abandoned child found by the police and whose father/mother cannot be traced.
e an abandoned child found in a hospital or a health organization,
e achild whose parent are not traced out, or

e A child whose both parents are dead and does not possess any property for upbringing.

Voluntarily abandoned child

The below mentioned child relinquished to a child-home through the District Administration
Office, after failing to care of the child's upbringing and education by the following persons, by
executing a deed relating thereto:-

e By a mother, in the case of a child whose father is dead or missing and the mother has
consummated another marriage,

e By a mother, if she has more than one child, and the father is dead or is missing or is of
unsound mind, and the mother cannot financially afford upbringing and education of the
children.

e By a father, if he has more than one child, and the mother is dead or is missing or is of
unsound mind, and the father cannot financially afford upbringing and education of the
children.

e By a guardian or responsible person, in the case of an orphan child who has no property.
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Inter-country Adoption Board

In order to act as a Central Authority for the recommendation of granting approval to a
foreign citizen for adoption of a child Government of Nepal shall, by a notification published
in the Nepal Gazette, form an Inter-country Adoption Board or assign to any government
body to do such work.

While constituting a board there will one child rights expert working at least fifteen years

in the child rights sector.

The functions, rights and duties of the Board -

To frame and recommend to Government of Nepal on policy matters of inter-country
adoption,

To coordinate various agencies on matters of inter-country adoption,

To prevent undue economic and other monetary benefit in the adoption process,

To make available any information asked by the Central Adoption Agency or other
Government Agency relating thereto of other countries about the state of adopted child,

To prevent child abuse, exploitation, trafficking or kidnapping likely to happen while
effecting adoption and to protect Nepali children from any other practice likely to impair
them.

To make recommendation to Government of Nepal to determine the fees for adoption,
To design the format of application to be filed for adoption,

To make arrangements for maintaining confidentially the records of the adopted children,
their biological father/mother or adoptive father/ mother.

To carry out other functions relating to inter-country adoption.

The performance procedures and other maters including relating to the meeting of the

Board shall be as determined by the Board itself.

Application to be filed for adoption:

A foreign citizen or spouse who can adopt from Nepal desiring to adopt a Nepali child or

a child of a foreign citizen who is residing in Nepal should file an application before the Board,
with the following documents, through proper channel.

applicant's birth registration certificate,

applicant's recent photograph,

Photocopy of applicant's passport,

a document certifying the marital status of the applicant,
Applicant's health certificate issued by a medical doctor.

a certificate issued by the governmental body of the concerned country to the effect that
applicant bears good characteristics and is not convicted guilty from acourtin a criminal
charge,
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e adocument that certifies applicant's property and income source,

e applicant's social, psychological home study report,

e The age, gender and other details of the child sought for adoption,

e A consent letter issued by the government of his or her country to adopt from Nepal,

e aguarantee letter issued by the government of the concerned country or the embassy of that
country in Nepal or designated for Nepal to the effect that under the law of the country of
the applicant the status of the child is equal to that of his or her own biological child,

e A guarantee letter issued by the government of the applicant's home country, embassy of
that country in Nepal or designated for Nepal to the effect that under the law of the country
of the applicant is eligible for adoption and has capacity to bear all responsibility including
upbringing, health care, education and protection of the child to be adopted.

The document shall be written in English language or be translated into English or Nepali
language by an authorized body.

If it is found appropriate to grant permission for adoption as per the request of the applicant,
the Board shall forward to the matching committee, by keeping confident the name and address
of the applicant.

While filing application, application fee, as prescribed by the Government of Nepal, has to
be deposited.

Provision of Child Matching Committee:
The government of Nepal will constitute matching committee and publish it in the Nepal

Gazette. This committee will execute the matching process as per the applicant's desired child and
forward to the Central Authority (Board).

To make recommendation by matching committee:

After matching the child to the prospective adoptive parent, the matching committee shall
recommend the name of child to the Board.

Approval of adoption:

As per the matching received from matching committee if the Central Authority (Board)
deems it is appropriate to grant the child for adoption to the applicant, it will recommend to the
Government of Nepal for final approval.

If Government of Nepal finds reasonable after examining the recommendation made by the
Board, it will grant approval to the applicant for adoption of the child.

After approval has been granted, Government of Nepal shall issue an Adoption Decree.
After issuing Adoption Decree, adoption shall be deemed to have duly been effected from Nepal.

If the father or mother or guardian of the concerned child desires to stop the relinquishment

and take back the child prior to granting approval to the applicant, such a child may be withdrawn
from the adoption process.
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After the approval of adoption, the applicant shall be physically present to receive the child.
If the applicants are a couple and one of them is unable to be present physically, the spouse may
receive the child by submitting a certified consent letter of the absent spouse.

After approval is granted to a foreign citizen for adoption of any child, Government of Nepal
shall have to provide information thereof to the Central Authority for inter-country adoption of
the country of the adoptive parent/s and also to the embassy of the concerned country designated
for Nepal.

There is a provision of appeal if an applicant/s is not satisfied by the decision made by the
Government of Nepal they may file an appeal before the concerned High Court.

Special provision for the selection of family for the special needs children

The Board may match on a priority basis the applicant having applied to adopt special
need children. "Special needs child/ren" means orphan child/ren or voluntarily abandoned child/
ren requiring special care due to physically or mentally challenged or over age child.

The Board shall determine whether any child is a special need child.

while selecting family and child requiring special need children pursuant to the same sub-
section, priority will be given on first come first basis, if the child is not matched as demanded by
the applicant then the next child will be matched to the family.

Special provision on granting for adoption:

If any Foreign Head of the State or Head of Government, Head of International Inter-
Government Organization, Nobel Prize Winner, Person or Business-person (having annual
income more than three hundred thousand US dollar) wishes to adopt a child shall have to file
an application before the Board with formal recommendation of Head of the State, Head of
Government of foreign country.

After making an inquiry into the application received, if Board finds that such foreign
citizen is eligible to adopt a child as requested by him/her, the Board may make recommendation
to Council of Ministers, Government of Nepal.

Council of Ministers, Government of Nepal may grant approval to such foreign citizen to
adopt a child from Nepal. He/she shall abide to other provisions as written in adoption chapter.

Post adoption report:

The adoptee shall have to submit post adoption report every six months up-to first two
years and after that every year through the Nepalese embassy or consular general located in the
adoptee's country or Ministry of Women, Children and Senior citizens, Government of Nepal

Monitor of the child:

The Board itself monitor about Nepali adopted children or form a sub-committee to monitor,
comprising representative of Nepalese embassy or consular general based in that country, until
such the children attains maturity.

The monitoring report should be submitted to Ministry of Women Children and |Senior
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Citizens, Government of Nepal.

If the adopted Nepalese child's best interest is not served when the child is living with the
adoptive parent, Government of Nepal may draw attention of the Government of the concerned
country through diplomatic channel.

Where the situation of the adopted Nepalese child is not improved even after attention was
drawn, Government of Nepal may, by a notification in the Nepal Gazette, remove such a country
from the list of adoption.

A suit may be filed to the adoptive family on the grounds of failure to make proper medical
care, education by the Nepalese embassy or consular general based in the concerned country for
annulment of adoption.

Government of Nepal has to issue necessary guidelines to make inter-Country adoption
implementable. The provision of inter-country adoption in Muluki Dewani Samhita is a significant
steps to regularize the adoption system. Certainly the reforms will protect the rights of the child.

References

Anterdesiya Dharmaputra Dharmaputri Bewasthapa Bikash Samiti (2070, 2071, 2072,2073
and 2074 B.S.) Nepalko Dharmaputra, Dharmaputri sambandhi Sthiti Pratibedan. Kathmandu.

Subedi, Rabin (2075 B.S.) Muluki Samhita yektippani. Kathmandu :Rastriya SuchanaManch.
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Definition, Nature, Classification and
Forms of Domestic Violence

&5 Sharita Rayamajhi -under secretary (Law)

Definition of Domestic Violence

Domestic violence can be defined as pattern of behavior in any relationship that is used to
gain or maintain power and control over an intimate partner. The term 'domestic violence' is the
combination of two words; ‘domestic’ and ‘violence’. Here, ‘domestic’ means related to home,
family, family member, "pertaining, belonging, or relating to a home, a domicile, or to the place

"l

of birth, origin, creation, or transaction"' and ‘violence’ means intended to hurt people of extreme
force and unjust or unwanted use of force as accompanied by fury, act rang, physical force,
unlawful exercised with the intention to harm. In this way domestic 'violence means' violence

between members of the same family.?

Domestic violence means violence between members of households against another.® It
can be defined as a pattern behavior in any relationship that is used to gain or maintain power
and control over an intimate partner. It is abuse inside the households with between the family-
members like husband, wife, mother, mother in law, son, sister, sister in law etc. This can be
physical, sexual, emotional, economic or psychological actions or threats of actions that influence
another person. This includes any behaviors that frighten, intimidate, terrorize, manipulate, hurt,
humiliate, blame, injure or wound someone.

Domestic Violence (Offence and Punishment) Act, 2066 B.S. (2009) defines domestic
violence as "Domestic Violence" means any form of physical, mental, sexual and economic harm
perpetrated by person to a person with whom he/she has a family relationship and this word
also includes any acts of reprimand or emotional harm.* On the basis of this definition for the
commission of domestic violence there should be-

i. Either physical, mental, sexual or economic harm or any act of defamation or emotional
hurt,
1 Black’s Law Dictionary. (2004)
2 Dr. Shankar Kumar Shrestha. (2061). Dictionary of Law & Justice. (3rd ed.). Kathmandu: Pairavi
Prakashan, p. 885

Domestic violence (Offence and Punishment) Act 2066. Sec. 2(a)
4 The Protection of Women from Domestic Violence Act, 2005. Sec. 3
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ii. Victim and accused must be from the same family or there should be domestic relationship.

In addition to make the definition the term domestic violence the Act defines other
'Domestic relation', 'Physical harm', 'Mental harm', 'Sexual harm', 'Economic harm', etc., which
are important at the time of application and interpretation of the same law.

India has also defined and criminalized the domestic violence by the Protection of Women
from Domestic Violence Act, 2005 AD. According to this Act domestic violence has defined as
follows:?

For the purposes of this Act, any act, omission or commission or conduct of respondent
shall constitute domestic violence in case it-

a) Harms or injuries or endangers the health, safety, life, limb or well-being whether mental
or physical of the aggrieved person or tends to do so and includes causing physical abuse,
sexual abuse, verbal and emotional abuse and economic abuse, or

b) harasses, harms, injures, or endangers the aggrieved person with a view to coerce her or any
other person related to her to meet any unlawful demand for any dowry or other property
or valuable security, or

c) has the effect of threatening the aggrieved person or any person related to her by any con-
duct.

d) otherwise injures or causes harm, whether physical or mental, to the aggrieved person,

Domestic Violence has also defined as "... Any act of Gender Based Violence (GBV) that
results or is likely to result in physical, sexual or psychological harm or suffering to women
including threats of such acts, coercion, or arbitrary deprivation of liberty, whether occurring in
public or private life.......""

This definition of Article 1 of the UN Convention on Status of Women Declaration has been
also adopted by the UN Conference on Women's Beijing Declaration and Platform for Action as
paragraph 114.

Article II of the same Declaration states that Violence against Women and Girls (VAW &
G) should be understood to encompass but not be limited to the following:’

i.  Physical, sexual and psychological violence occurring in the family including battering,
sexual abuse of female children in the household, dowry related violence, marital rape,
female genital mutilation and other traditional practices harmful to women, non-spousal
violence, violence related to exploitation.

5 UN Covention on Status of Women Declaration, 1989. Art. 1

UN Covention on Status of Women Declaration, 1989. Art. 2

7  Dr. Rajit Bhakta Pradhanag and purna Shrestha, (2004) Domestic violence Against Women:
Concept,History and Existing Laws, Annual survey of Nepalese Law, ktm. Nepal Bar council p. 54
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ii. Physical, sexual and psychological violence occurring within the general community
including rape, sexual abuse, sexual harassment, intimidation at work, in educational
institutions and other public institutions, trafficking of women and forced prostitution.

iii. Physical, sexual and psychological violence perpetuated or condoned by state, wherever it
occurs.

Domestic violence can be described as the power misused by one adult in a relationship to
control another. It is the establishment of control and fear in a relationship through violence and
other forms of abuse. Violence in the domestic sphere is usually perpetrated by males who are or
who have been in positions of trust, intimacy and power. They may be husband, father, father-
in-law, step father, brother, uncle, son or other relatives. So, we can say that domestic violence is
that violence which occurs within the periphery of household. It perpetrated by intimate partners
and other family members, and is manifested through physical abuse, psychological abuse, and
economic abuse also.

Nature of Domestic Violence

Domestic violence is distinct character as opposed to other types of violent crime. It is
one of the most pervasive human rights violations that can happen to anyone from any socio-
economic background and education level despite the race, age, sexual orientation, religion or
gender. All forms of domestic violence, whether physical, mental or psychological in nature, are
in violation of human dignity, human identity and human personality. It is crucial to understand
the distinct character of domestic violence as opposed to other types of violent crime. It can be
characterized by at least five features:®

e [tis perpetrated by someone close to the victim, usually her partner or ex-part;
e It happens in intimate setting which has presumed by society to be sites of support and care;

e [tis arecurring form of abuse generally characterized by a cycle of violence, the abuse in
followed by a period of respite after which tensions build up again and eventually explode
into another violence episode;

e The abuser uses domestic violence to control and coerce the victim;

e The abuse had profound emotional and psychological effects on the victim, who often
believes(and is often told by the abuser) that she/he is to blame for the violence.

A researcher characterizes domestic violence by pointing out the following elements:

1. Conduct perpetrated by adults or adolescents against their intimate partners in current or
former dating, married, or cohabitating relationship of hetero sexual, gay man, and lesbians,

2. A pattern of assault and coercive behaviors, including physical, sexual and psychological

attacks as well as economic coercion,
8 A.L. Ganley,(1995) Understanding Domestic Violence in Improving the Healthcare response to
Domestic Violence:(2™ ed.) A Resource Manual For Healthcare Providers (Dabble Lee et .al),
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3. A combination of physical attacks and controlling tactics used by perpetrators that result in
fear as well as physical and psychological harm to victims and their children.’

Classification of Domestic Violence

There is not exact classification of domestic violence. It may differ from place to place,
society to society. We can find various forms of domestic violence in the society. It can be
classified on the basis of effect and its nature. Domestic Violence (Offence and Punishment) Act,
2066 B.S. has classified the domestic violence in physical, mental, sexual and economic harm.'

a. Physical abuse:

Physical abuse is abuse involving contact intended to cause feelings of intimidation, pain,
injury, or other physical suffering or bodily harm. Physical abuse includes hitting, slapping,
punching, choking, pushing, and other types of contact that result in physical injury to the victim.
Physical abuse can also include behaviors such as denying the victim of medical care when
needed, depriving the victim of sleep or other functions necessary to live.

Abuse committed with an objective of giving physical pain is known as physical abuse.
This includes slapping, beating, arm-twisting, and stabbing, strangling, burning, choking, kicking,
threats with a weapon, murder, traditional harmful practices like female genital mutilation and
widowhood abuse.!' According to Indian domestic violence act, physical abuse means any act of
conducts which is of nature as to cause bodily pain, harm or danger to life, limb or health of impair
the health or development of the aggrieved person and includes assault, criminal intimidation and
criminal force.'? Similarly, in the present Nepalese domestic violence act, "Physical harm" means
an act of committing or causing bodily harm or injury holding as a captive, inflicting physical pain
or any other act connected therewith and incidental thereto except the act of breaking the limbs
of body (Angabhanga).”

b. Sexual Abuse

Sexual abuse includes coerced sex through threats, intimidation or physical force,
forcing unwanted sexual acts or forcing sex with others, marital rape, genital mutilation, sexual
harassment, incest and forced prostitution or any unwanted sexual act. "Sexual harm" means
sexual misbehavior, humiliation, discouragement or harm in self respect of any person; or any
other act that hampers safe sexual health.'*

c. Psychological and Emotional abuse:

Psychological and Emotional abuse includes causing fear, shame, public embarrassment,
9 Domestic violence (Offence and Punishment) Act, 2066. Sec. 2(a)
10 Supra note 14. P. 60
11 The Protection of Women From Domestic Violence Act, 2005. Sec. 3
12 Domestic Violence (Offence and Punishment) Act, 2066. Sec. 2(c)
13 1d. Sec.2(e)
14 The Protection Of Women From Domestic Violence Act, 2005. Sec. 3
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continued threats and taunts, isolation, verbal abuse, mental torture, and humiliation.
Indian law has defined as “verbal and emotional abuse” includes
a) Insults, ridicule, humiliates, degrades or otherwise violates dignity of woman;

b) Repeated threats to cause physical pain to any person in whom the aggrieved person is
interested."

Similarly, in the present Nepalese domestic violence act, "Mental harm" means any act of
threatening the Victim of physical torture, showing terror, reprimanding him/her, accusing him/
her of false blame, forcefully evicting him/her from the house or otherwise causing injury or harm
to the Victim emotionally and this expression also includes any discrimination carried out on the
basis of thought, religion or culture and customs and traditions.'®

d. Economic Abuse

Economic abuse means deprivation from using jointly or privately owned property or
deprivation of or access to employment opportunities, economic resources or means.!” Economic
abuse is also defined by Protection of Women from Domestic Violence Act, 2005 (India). It
provides the definition that “Economic abuse” includes;

e  Deprivation of all or any economic or financial resources to which aggrieved person is
entitled under any law or custom whether payable under an order of a court or otherwise
or which the aggrieved person requires out of necessity including, but not limited to,
household necessities for the aggrieved person and her children, if any stridhan, property,
jointly or separately earned by the aggrieved person, payment of rental related to the shared
household and maintenance;

e Disposal of household effects, any alienation of assets whether movable or immovable,
valuables, shares, securities, bonds and the like or other property in which the aggrieved
person has no interest or is entitled to use by virtue of the domestic relationship or which
may be reasonably required by the aggrieved person or her stridhan or any other property
jointly or separately held by the aggrieved person; and

e Prohibition or restriction to continued access to resources or facilities which the aggrieved
person is entitled to use or enjoy by virtue of the domestic relationship including access to
the shared household.'®

Forms of Domestic Violence

Domestic violence comprises various forms especially against the women and girls.
Discrimination with female, wife beating and abuse, torture, sexual harassment, economic control

15 Domestic violence (Crime and Punishment) Act, 2066. Sec. 2(d)

16 1Id. Sec. 2(f)

17 The Protection of Women from Domestic Violence Act, 2005. Sec. 3
18 Supra note 1. p. 88
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from in-law within the family and such forms can be mentioned in various forms as underneath:"
1. Son preference concept leading to female feticide,

Femicide

Feticide

Battering the mother during pregnancy,

Negligence and marginal treatment to girls or female,

Sexual abuse or child sexual abuse,

Confinement within the household,

Child marriage,

A A R L I S

Dowry related abuse and death,

—
=)

. Wife beating,

—
—_—

. Marital rape,

—
N

. Control on the reproductive roles of women,

—_
W

. Psychological and mental torture,

._.
n

. Threatening to physical torture,

—_
9]

. Use of acid to make women ugly,

16. Neglect in the decision making process within the household,
17. Exclusion from the economic power relation.

18. Arson

Women in all age groups experience different forms of violence. However, since there are
forms of violence that overlap and intersect, the following categorization has been done only to
get the larger picture of this complex subject.

In distinguishing the forms of VAW the following have been identified:*

e Domestic violence

e  Sexual slavery, prostitution and international trafficking of women
e Incest

e  Reproductive rights violation

e Rape

19 A Situational Analysis of Violence against Women and Children. (1997). Prepared by SATHI, in Col-
laboration with Asia Foundation. SATHI Nepal. p. 5
20 supranote2p 7.
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e  Sexual harassment

e  Sex discriminate

e Medical abuse

e  Abuse of women with physical and mental d women

e  Culture bound practices harmful to women

e  Ritual abuses within religious cults

e  Marital rape

e  Pornography and abuse of women in media in refugee or relocation camps

e  Abuse of women

e  (Custodial abuse

e Female feticide

e Dowry related violence and murder.
Causes of Domestic Violence

The causes of domestic violence against women are different in different context but the

core cause of it lies in the manifestations of historically unequal power relations between men
and women. Factors contributing to these unequal power relations include: socio-economic
forces, the family institution where power relations are enforced, fear of and control over female

sexuality, belief in the inherent superiority of males and legislation and cultural sanctions that
have traditionally denied women and children an independent legal and social status.?!

Domestic violence is one of the social evils characterized by gender inequality and age-old
socio-cultural milieu impeding the development of women. Apart from this poverty, economic
dependence of women on their male counterparts, illiteracy, evil social customs and manners,
lack of social awareness, superstition, baseless social prejudices etc. can be alleged as some of the
major cause of domestic violence.?? The notable causes of domestic violence can be summarized
as follows:

a. Patriarchal Socio-culture and Social-structure

Patriarchal power relations have made easy life to the male, and women are placed in
the remote to access even the articles for livelihood. This is the gender based discrimination
or violence. Males are ruling on the female on basic of this concept. This discrimination has
been coming through generation to generation. Patriarchal social norms not only grant control
of family resources and property to men but also provide dominant position to them to maintain
their dominant position.

21 Mukunda Das Shrestha, Domestic Violence and the Victim Justice System (English Special Issue
2002) 6 Nyayadoot 7.
22 Supra note 5.
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In many societies, women are considered the property of their husbands. Consequently,
wife abuse was not considered as violence rather an appropriate way for a man to control his
wife. This patriarchal view continues to foster domestic violence today. Therefore, the culture
of silence prevails in the society and women were compelled to remain silence, because of the
patriarchal Socio-culture and Social-structure. Women were compelled to tolerate the violence
occur at the home by her husband as a normal behavior.

b. Social, Cultural, Religious and Traditional Norms

There are so many social, cultural, religious norms against the females in our society.
Women are unable to overcome the tight network of social and cultural barriers that encourage her
to be tamed by confining in the households. The society is motivated by traditional ideology. The
traditional customs like early marriage, child marriage, bi-marriage, Chaupadi, Kumari, Jhuma
and Deuki Pratha are helping to puss women in violence. Early marriage and multiple pregnancy
inhibit the development of women and reduce options for education and skill development as well
as risks the inherent health.

c. Lack of Education and Awareness

All the family members must be educated and aware about domestic violence. Most of
rural women are uneducated. According to formal statics, only 57.4% women are literate in
Nepal.?® Basically women and girls, due to illiteracy and mobility, are unaware of their rights
and procedure of their remedies therefore do not speak against their suffering. By the lack of
education, they have not the awareness of arise their voice against the violence. Silence of women
and girls encourages men to maintain the dominance in every sphere.

d. Lack of Economic Resource

Females are economically dependent upon men. This dependency causes them to tolerate
the violence. Although females are engaged in their household activities in a whole day, those
works have not any economic value. So females are in dominant and subordinate position.
Because of the economic dependency women are under control of men and they cannot arise their
voice against the violence of their husbands, and other family members.

e. Lack of Legal Protection

Lack of legal protection is one of the strong factors in perpetuating domestic violence.
Most of the women stay in the village. They are not the reachable to access to justice. The judicial
body are far from the villages. They have to walk one or two days to reach in the center of
the district where the judicial, administrative bodies and other non governmental agencies are
available. If they go out from house for getting justice, they are not acceptable by their husbands
or the other family members to re-enter in her house. On the other hand they have no money to
get justice and remedies, and the legal procedural takes very long time for justice. There is no

23 Muluki Ain, 2020. Chapter on Marriage. No 2
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sufficient legal provision for getting remedies. The lack of these remedies has increased domestic
violence against women.

f. Child Marriage

Child marriage is punishable under the Nepalese law. According to Chapter on Marriage of
the Muluki Ain (Country Code), 2020 both men and women have to reach the age of 20 to marry
without the consent of parents and can marry at the age of 18 with the consent of their parents.?*
But in practice there is still the child marriage system in the rural area of Nepal especially for
girls. She forced to marry without her will. When she reaches her in-laws family, she is violated
physically and mentally.

g. Dowry (Dahej) System

The term dowry is generally used for what a woman brings or takes with her into the new
home. These forms property may be given by her parents and family, though she may have earned
it herself. This form of dowry may cause its own problems because of inflation and inflated
expectations but this is property that ,in normal circumstances, belongs to the women should be
owned by her absolutely and should help her to build up her status as married women in the new
home problem cash demanded.

Dowry related problems among south Asian women posit moral dilemmas of an extreme
nature. Mainly in the East-terai region of Nepal, it is the main cause of victimization of women
from their husband and in Laws. A willful conduct of the husband or her in-laws of such a nature
as is likely to drive the women to commit suicide or cause grave physical or mental injury to
her, and harassment of a woman by her husband or by any relatives of her husband with view to
coercing her or any of her relatives to meet any unlawful demand for property amount to cruelty
under the section and is punishable as such.?

h. Unnecessary Consumption of Alcohol and Other Drugs

Unnecessary consumption of alcohol and other drugs have also been noted as a factor
in provoking aggressive and violent male behavior towards women and children. This factor is
nearly related to the Nepalese context. Economic problems and alcohol abuse were seen as the
main cause of Domestic Violence.*

i. Gender

Gender refers to a system of social categories. The society has assigned different position
and roles in the family and society to males and females. Gender is a composite system of social

24 Pramod Mishra. (2000). Women in South Asia-Dowry Death & Human Rights Violence. (2™ ed.)
Authors Press under the Auspices of Academy for Asia-pacific Studies. p. 28

25 supranote 26 P. 31.

26 Yubraj Sangroula. (2010). Jurisprudence The Philosophy of Law. (2™ ed). Kathmandu School of
Law, p. 387
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behaviors and an instrument of helping us understand ourselves. The assigned roles for men and
women protected by pro-status based institutions and values with supremacy of males became
rules of social organization and regulation.’ The Hindu women's position in social terms was
deplorable. The practice of Sati became entrenched in society and female infanticide was practiced
on a large scale among some groups.

The concept of division of role of male and female in the society is gender. Women are
supposed to procreate babies for husband, they are virtually subordinated, they have no choice
of their own role in home, and they could not do that what men could do. These concepts of the
society are called the gender. By the cause of gender, women have been being placed an inferiors
in position. The supremacy of male has been established in the society and it has been made the
tools of discrimination and violence against women.

j.- Discrimination to Son and Daughter

Discrimination between son and daughter is another cause of domestic violence. It is our
misfortune to think and behave so. Due to this reason, girls are removing from school. They are
not getting chance to get higher education in the rural area. They get marriage in childhood. So,
they should involve in agriculture and depend on their husband after marriage. This situation
causes the domestic violence.

k. Other causes

e Unemployment,
e Power imbalance within victim and accused,
e Grinding poverty,
e Gambling,
e [Extra marital relation,
e Women's support on violence against women,
e Lesser punishment on domestic violence,
e Lack of alternative livelihood,
e Problems on rehabilitation, rescue, restoration and reparation,
e Desire of male child,
e Identification of fetus(sex),
e Abortion,
e Domestic work load,
e Step father/mother,
Suggestions

However, a specific law is enacted to address the problem of domestic violence; there
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are many challenges in its effective implementation and the law alone is not sufficient to
combat the domestic violence. In order to achieve the purpose of the Act incompliance with the
international ~ commitment, the following recommendation should be fulfilled:

e [t should be necessary to provide free and compulsory education for all citizens to improve
educational and economic condition of women and increase the employment for women.

e There should be wide awareness program regarding the domestic violence so that everyone
can be familiar about the legal provisions on domestic violence. For this, government
should bring forward various programs to aware people about the laws to the people.

¢ Hotline services have been recommended as an effective tool for victim to report cases of
domestic violence.

Thank You .
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The provision of social protection in terms of
persons with disabilities (PWDs) in
global and Nepal

25 Neera Adhikari

This article is based on the training which took place in Dhulikhel resort, dated March, 2010
organized by Asian Development bank. Similarly, I have in the responsibility to handle the same
desk for four years and adequate knowledge and work in that particular area. To make the article
more informative, I also collected or studied research papers through the internet. In addition to, I
did my best to mention Government’s decision for the rights of persons with disabilities.

Social protection might be the crucial issues for senior citizens, marginalized group of
people, minorities and many more others. But the vulnerable section of the society especially
PWDs are the center of focus of this article. In fact, disabilities and their families may be
considered among the most worthy recipients of social protection due to their vulnerability to
chronic poverty and social exclusion. However, coverage and benefit levels remain low. This
article calls for the state to play a greater role in the provision of social assistance for persons
with disabilities in developing countries. Furtherance, Government should adopt policies and
programmes which protect economic security of PWDs. For this, all stake-holders should promote
an enabling environment in which people can achieve security of livelihood.

Meaning and Definition of social protection

The social protection is the common and genuine issues in the world since few decades
because the state has realized their duties towards the people and introduced many types of social
protection programme. But the distinct is that in the past, it is exercised by all as welfare approach
to address the problem of needy people and did service oriented activates/programme rather
empowering them for independent. Gradually, the concept of social protecting is being changed
and the state now takes as the compulsion to change the life of people so as to achieve the goal
of the nation.

Social protection consists of policies and programs designed to reduce poverty and
vulnerability by promoting efficient labour markets, diminishing people's exposure to risks, and
enhancing their capacity to manage economic and social risks, such as unemployment, exclusion,
sickness, disability and old age. Similarly, social protection helps individuals and societies to
manage risk and volatility; alleviates chronic poverty and protects from deprivation; and promotes
equality of opportunity through building human capital and equipping people to improve their
livelihoods.
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The ILO actively promotes policies and provides assistance to countries to help extend
adequate levels of social protection to all members of society. According to the terms of the
ILO Convention, 1952 (No. 102), social protection encompasses social security policies aimed
at protecting workers from social risks. The convention identifies nine areas in which must be
included in the provision of social security: medical care, sickness, unemployment, old age,
employment injury, family, maternity, invalidity and survivors’ benefits. It also establishes the
minimum level of benefits to be provided.

Social protection in Global

Over the last decade, social protection has emerged as an important policy tool to tackle
poverty, vulnerability and social exclusion in developing countries. Increasingly, governments
in developing countries have taken steps towards incorporating social protection programmes
into their national poverty reduction strategies. The term social protection has a wide range of
meanings and applications in various contexts. However, the focus of social protection strategies
in developing countries has been on social assistance, or policies and programmes that provide
support for people living in poverty (Barrientos, 2011). As it is noticed that the emergence of
social protection as a policy tool in development, a growing focus on the rights of persons with
disabilities (PWDs) has been evident at the international level. PWDs represent from 10% to
15% of the world’s population, and are among the poorest and most socially and economically
marginalised subpopulations (World Health Organization and World Bank, 2011).

Until the early 1990s, social protection was marginal to mainstream understandings of
development, primarily due to the association of the concept with either the social security of
wealthy nations or contributory social insurance programmes for workers in the modern sector.
For its part, the International Labour Organization (ILO) — the key international organisation
operating in this field —, continued its efforts to extend social coverage to workers, but did not
incorporate populations in the informal sector. The idea of extending non-contribution based
social security to non-salaried populations was considered both prohibitively expensive and likely
to reinforce a “culture of poverty.” In French sub-Saharan Africa, colonial France introduced the
region’s first social insurance programmes, initially covering work accidents and later extended to
include maternity and family allowances. In the late 1990s, however, driven by the disenchantment
with the performance of economic adjustment programmes, the 1997 Asian economic crisis and a
heightened awareness of the negative impact of global poverty, the dominant paradigm changed.
Social protection thus became a preferred instrument of the Millennium Development Goals,
while the World Bank promoted social protection as a key component of international poverty
reduction strategies (social risk management) (World Bank, 2001). The ILO took the initiative of
mounting a global campaign to extend social security to developing nations, the Social Protection
Floor Initiative (ILO and WHO, 2009). The United Nations Development Programme (UNDP)
underscored the vital role of social protection in development policy. In the United Kingdom,
the Department for International Development (DfID) placed social protection at the centre of
its policies. Several major international conferences (such as Livingstone in 2003, Arish in 2007
and Dakar in 2008) centered on the theme of social protection and development were initiated by
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or in cooperation with the World Bank, the DfID and the United Nations (UN). Successful social
protection programmes developed in the Global South — such as Brazilian and South African
social pension schemes and conditional cash transfers (CCT) established in Mexico and Brazil
—were adopted as model programmes at the global level.Finally, in the 2000s, a compromise
was reached between the formerly incompatible positions of “social risk management” and
“transformative social protection”. Social protection is no longer seen as expenditure, but as a
means of strengthening social and human capital. Accordingly, it quickly became a key element
of development policies.

China’s first social protection system dates back to 1951, two years after the creation of
the People’s Republic of China. As in other planned economies, a large number of social benefits
gradually came to focus on companies or, as the Chinese refer to them, ‘work units’ (danwei). At
the time, this network of ‘public provident companies’ and ‘people’s communes’, which provided
various benefits supplied in the West by the welfare state, constituted the entirety of the Chinese
social system (Merrien et al., 2005). The economic liberalization of the 1980s led to a gradual
erosion in social protection. Company pensions and health services were gradually eliminated,
while in the countryside the privatization of land dealt a fatal blow to local social protection
systems. Various categories of salaried, public and private-sector workers benefited from a range
of social insurance systems and relatively extensive social coverage, but the situation of those rural
and urban residents excluded from the formal social protection system quickly became critical.
It thus soon became apparent to the Chinese government that the transformation of wage labour
and rural economies had resulted in the emergence of new social problems with the potential to
challenge the regime’s power and the state’s social cohesion.

The immediate response to these changing social conditions was to charge the people’s
communes, with rebuilding a social protection system capable of delivering old-age benefits,
health care and social assistance. It was the insistence of the central government, which was
more sensitive to social pressure than local entities, however, that was behind the development
of these new social protection programmes. Since the 2008 crisis, the issue of social protection
has occupied a central position on the agenda of the government and the Communist Party (Zhu,
2009). Social protection is no longer understood from a purely security-oriented standpoint,
and is now taking a Keynesian turn. Like their international counterparts, Chinese experts are
realizing that social protection also acts as an effective buffer in times of crisis. In 2009, the report
‘Building a Social Welfare System Shared by All the People’ (Wei, 2010) discussed the increase
in wages required to support consumer consumption, and the role that social protection can play
in stimulating domestic demand. As a result, the development of universal social protection is
now a national objective.

In these days, this provision has applied in many developing countries to reduce the
vulnerability of deprived group of people. Definitely, the persons with disabilities are living
with more vulnerability and uncertainty which cannot be the exception of the targeting of social
protection programme. Even so, they are not treated as human beings in many developing countries
and taken as burden, not as contributory citizens in the pace of development. Simultaneously,
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their parents are also ignorant on how to treat their children with disability properly to make them
able and independent citizen from which they can laed dignified life.

Anotable catalyst fortherise of disability within the global development agenda was the recent
entry into force of the international Convention on the Rights of Persons with Disabilities (CRPD)
which positions disability as a specific human rights issue (UNCRPD, 2006). Governments that
are party to the Convention have pledged to develop legislation and policies to ensure that PWDs
can exercise their economic, social, political, civil and cultural rights on an equal basis with other
persons. PWDs are increasingly being incorporated into national social protection programmes,
which typically include cash transfer programmes, noncontributory health insurance programmes,
community-based rehabilitation (CBR), vocational training and education programmes. Some
social protection programmes are specifically designed to target PWDs, while others include
disability targeting criteria within “mainstream” programmes for other disadvantaged groups.
Due to the high costs and administrative capacity required for targeted disability programmes as
they commonly exist in developed countries, mainstream programmes tend to be more prevalent
in developing countries. However, quite a degree of variation exists in the level of disability
targeting within mainstream programmes in developing countries (Gooding & Marriot, 2009).
The effectiveness of social protection programmes for PWDs in developing countries has not been
comprehensively reviewed. It is not clear to what extent existing programmes are (i) reaching the
disabled population and (ii) meeting their objectives of reducing poverty and contributing to
broader development goals of social and economic inclusion.

People with disabilities may share a number of experiences that reduce their access and/or
demand for services: discrimination and stigma, traditional social norms preventing use of services,
limited resources, visibility, inaccessible programmes etc. Besides, social protection can help
address these causes of exclusion thereby preventing the generation of secondary impairments as
well as the transformation of impairment into a disability. Evidence clearly indicates that persons
with disabilities are more likely to live in poor households, have limited access to employment
opportunities, and have lower education enrolment and attendance rates.

Insurance is particularly important for PWDs because of their vulnerability to work-related
and life-course contingencies. Employed PWDs, for example, may be more prone to ill-health
and times of absence due to their disability. Social health insurance, financed by contributions
by workers and employers, is often associated with higher levels of benefits than tax-financed
programmes of social assistance, and hence represents a particularly important benefit for workers
with disabilities. The dynamics of disability are such that the onset and degree of disability often
increases with age, and PWDs are consistently reported as more likely to be unemployed or
underemployed, especially as they grow older. The range of public actions which could promote an
enabling environment for PWDs is many and varied, due to the systematic exclusion experienced
by PWDs at all levels of society. Examples which would need to be considered include adaptations
to the built environment (particularly public buildings and transport) to improve accessibility;
improving access to education through programmes which promote the inclusion of children with
disabilities in mainstream schools (inclusive education) and the placement of children with high
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support needs in specialized schools; improving access to health services through early intervention
programmes and increased provision of rehabilitation services and supportive devices; improving
access to employment through skill development and vocational training programmes;.

Nepal context

The policy of social protection in our country's context has significantly important for
to bring change in the lives of PWDs and mainstreamed them into the community and society
through various plan and programmes. While broadly analyzed the situation of social protection
in terms of PWDs, it is still lacking to address the issues as per their necessity and, thus they
are not able to fulfill their basic needs. Turning the historical pages of the country's context,
it is to be found the provision in civil code (BS 2020) to allocate a few donation in kinds two
pair of dresses in a year to those persons who had been suffered from leprosy though they had
to leave home and had to live in a shelter far from the residential areas. In fact, the provision
of disability allowance which was declared by the communist Government in the fiscal year of
1994-1995 to be made available to the persons with disabilities including senior citizen stepped
ahead in terms of protecting social protection in Nepal. It is because this is the conditional cash
transfer (CCT) that would be helpful to bring change in the economic lives of marginalized group
alike to PWDs. Before introducting the aforementioned provision, the Government of Nepal has
already took initiation for the free education of those PWDs especially the blind and visually
impaired persons and deaf and hard of hearing persons in accordance with their necessity. Later
on, Government has started to launch community based rehabilitation aiming to promote the
rights of PWDs in the year of 2000-2001 from five districts of Nepal. Then this CBR programme
has been expanded to all over the country after a decade. Along with, Government has been
provided grant to run the rehabilitation programme focusing of physical rehabilitation and to
promote self-help movement empowering their organizations. Together with, Government has
been distributed identity card to the persons with disability which is also key tool to establish
the identity and dignity of persons with disabilities because the rights of them have been unsured
and promulgated through various deflation, policies and programmes. Definitely, the speedily
of opening special and integrated schools for the children with disability, providing disability
grant for promoting self-help movement of PWDs and launching CVR programme in the real
areas are the milestone in connection to protecting and promoting the social security of PWDs
after restoring the democracy in our country. These provisions also strengthen the rights-based
approach in disability movement as well.

The legislative provision relating to disability is also subject of discussion while analysing
the social protection provision of Nepal. For this, the Government has ratified the UNCRPD in
2009 and became the state party of it which has created big platform to exercise the rights for
the persons with disabilities. The Article 25 of the Universal Declaration of Human Rights, for
example, commits member states of the United Nations to securing a minimum livelihood for their
citizens. The CRPD identifies the right to an adequate standard of living and social protection as
equal to all other rights (The citizens with disabilities shall have the right to live with dignity and
honor, with the identity of their diversity, and have equal access to public services and facilities.
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Furthermore, in conformity with Article 32 of the Convention, which states that international
state cooperation, including international development programmes, must be inclusive of and
accessible to PWDs, bilateral donor organizations have developed disability strategies within
their core activities In recognition of the fact that PWDs are disproportionately poor and socially
excluded, there is a growing awareness among policy makers and development practitioners that
PWDs must be included within poverty reduction strategy plans (Medway et al., 2009).

The constitution of Nepal (2072) has mentioned 31 fundamental rights aimed at

protecting and promoting the citizens’ rights in many ways. Among these rights. “the rights
to social protection,” includes “The indigent citizens, incapacitated and helpless citizens, helpless

single women, citizens with disabilities, children, citizens who cannot take care themselves and
citizens belonging to the tribes on the verge of extinction shall have the right to social security,
in accordance with law. (Article 43, Nepal's constitution)”. This provision has proved that the
PWDs can claim their rights to social security to the state as their human rights and nobody does
discrimination in terms their physical differences and impairment. Meanawhile, the Supreme Court
decisions in 2009 focusing on the social protection provision should have to implement forcefully
to safeguard the rights of PWDs in the name of Government. This announcement has included
7 different issues including the provision of disability allowances of PWDs which commenced
to the Government to provide monthly 5000 rupees to the PWDs to fulfill their livelihood if the
Government will not be able to provide them employment.

So far as, the newly adopted act of persons with disabilities has stepped ahead to ensure the
rights of them by mentioning human rights related provision in its preambles and other section
of the act which also makes replacement of welfare based act “Disabled protection and welfare
act, 1982). Disability rights act, 2017 includes the rights of social protection in its section 16
which states The designated people with disabilities shall have right to specified economic
support or social security from Nepal government. People with disabilities shall be entitled
to get compensation of extra cost associated with use of support service required for enjoying
or utilizing any opportunities. Similarly, this act has also provisioned to establish social
protection fund focusing on the disability. But it is needed to promulgate the guidelines
and by-laws for the enforcement of disability rights act in regards of fostering rights based
approach.

In Nepal, the Government has been exercised different types of social protection i.e.
conditional cash transfer, non-conditional cash transfer, targeting cash transfer, etc. For the PWDs,
various types of social protection have been ensured such as monthly allowances, scholarship for
the school and higher education, etc.

Conclusion

It is obvious that the social protection policies and programmes enable the PWDs to fight
against vulnerability, inequality and discrimination by reducing the gap between able-bodied
citizens and citizens with disability. Even still, many people usually take CCT as major concerns
rather than other facilities provided by the Government. When they are claimed for the disability
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identity card they often demand red card seeing higher disability allowances for profound
disabilities ignoring their own real condition of disabilities. So the Government feels difficulties
to arrange disability allowances to the PWDs in accordance to their severity of disability. Another
noticeable thing is that Government only has been able to provide disability identity card to the
fifty percent of among total population of disability although the census of 2011 has shown about
2 percent PWDs are suffering with disability. In such circumstances, the Government should have
to extend its services up-to rural municipalities and inspires the bureaucrats to work in the sector
of disability to enhance their skill in particular area. Similarly, every level of Government should
have to launch different types of programme to improve their livelihood and mainstream them
into the in the society. Consequently,, social protection has strengthen the social dignity of the
persons with disability, it helps to activate the economic activities to the vulnerable group, it has
made themselves reliant enhance confidence and energizes them to be independent.
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