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Sage Publications Lid, London,
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American philosopher Aldo Leopold once said “Ethical behavior is doing the right thing
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when no one else is watching- even when doing the wrong thing is legal.’ (Michael, 2018).
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A Tfaam T T g o1t UEa wate At 9l agaied Saretn A 1
(Harvard Lecture Series, Right thing to Do =12 T14R) | T T SRR YR B, amis
w3 frafm afete w&dm 9r 9 T=aE Sfaws 59 T awl REl e ST
0T UFETE T2 T o1 a=d1 GicieHl ® | aIed1 98l g3ad [aHhed 0 o, ‘e
frafys afads! gdar 9m B 9w 96 99 g==GeEs] =E 99 99 e
=d T HiER’ THe U gl 9 W | frafoe odem 9 e aeaeEs) s
FATEA IR toals SEHHA T Ted vl B FHEE TH WA aedid] o9 6 e |
ZragH R U FEArh SO F9EH auee deng frafue ofrm Sifefg g o9, aoene
frafom 92mn W =N O SeeeEh! T Y | 99 ST a9 9fe 1o S
2 v ga Ao 5fas (Moral Dilemma) =1 9949 | 78 e wfifeafom 396 ™
=g AU FH4 ufq = Afawars v nies )

T TEETIE SHF OF - A0E A S | [ ST @i qhEuE v g
%198 | frafhe afoied 725 T @ AEREER TiEs it 994 fa=m 97 #9
Fig IUF 91 TeaeE Biends! §9U8 | T4 7591 3% 91 749 F9 g5 YUH Teams
TSR A0 Uk 51 4G IUR] Tt = foae | Ao g 9981 | 79 g =
A FH AfG IS a=ATeE aarsAal Uk 51 g1 YU d=d] =184 F4 A Afadhadrh
faua g7 wes | 79 et sl 9f 7% g | S Sl 9u 9fe | SR SmeE O
AR T HH Aeed 0l 58, TaEe (oo sl W sy enf ufaest wdm |
HIEATS 1 A1 591 F=AT1 59149 F93498 | U SA1h1 9 (o0 V0L 9i4 A1 S5 =914
aFarEgus v faus geifar og awe arm Afgs faug gq 99

Ffawar! fawgm =57 faum dfawa 2 T 54 faug Sfawa 259 9= 50 993, vftfeaf 1
woHfagam vt 7 1w | wfag Afem det wsssel Afawar yeswt uftsrsn o A
A sense of common purpose with respect to a group (Webster Dictionary) T AR T4
T | TH VEEH I FE e wEuiaw e g1 gefew SRvas dadren J9%
Afawar v s | stid gu= feas @1t Tge S=HR Tl JUE saimel JATER

906 | TIEST 20199



THeme Afaswas i 1 32 =R S S9F 998 UF 941 594 9 faugerd g
HiwR TH 3 99 J9en Afawae gfs =1 a9 sofsq afes, = & @ gifems
Aawa FE @ A A A 9eH |

T AfE A, & F U G A e ufe w1 | R el fane wedd a9 g
TTeaRers fauq fo Umeshet = uyis ave mEs, ufs U weer fee SrEEa T H s
gfira1 fails el = s | wnfes e A EiE TeEe e 9w a9l
ATE TSS9 Fara-s i Taee Meken: fais! afem 92 wsid 4 ffm wEs )
F ol o Fd Afawae o w5 @ 7 g9 s Afasgars uitamn 1 fageas
Ay 'AEE a1 ands | Afae fefaur Teram 9% favaes qa g faases Sifem
HrEe |

Afamm w1 fiwean U= faugs =99 Tg9 e g9, U @ 99 T
[T WH T FH: FErsRaE fawion 82 o w15 i w2 I e 8@ 9t
e BT AT e Tewrgel wera W ot | & T g & e g5
el #TEl TS AH HITHeE % g9 1 AEEes TTEe TharaT Geaaomh! Teefam
TS 9 7 HEa = fue | =rorsrsrea gty wnifae 1 g o et afteaa
% FHU 3% 8 A faar yar nfads gaar g Ao vfag sffses e, fam
i UsHl 791 THET Feaaeed 4 favaaE us fggras! &9 A a@s
urzes | Afawarend afeen wEfaam faggs o ymar wom 30 G AT Ee
& F0 TEl IF go 1 F/U T g3 9 Teea et w4t wew @ o
AAFEEF HGEN WY G T4 Y4 99 Uf0 IWees § 37 fTemw des 9
e | ufE guend aurs a9 U5 geAer! fauTE Sny S T sy ATwE
=fEs

FITEA, AT T Afaw@ A 7 v R gel 3% Sdw yegE el ar Hed | oY
=ty SURE 9T | AT 959 YEESIe SETEE Seel ", A,
v, Terifaes anfy fram FMaamaEers) gafa o o wafefus @ 6, aragfaeed
FIGAT TG FE, AT SH T 94 ST el =R ga 1 Afaew gfea 3fE
TH] Wl FHH F/, FeT=Had, FA, TEE T4 FHEFENAR WE T | I TS e
Afgerarend arearmra wd g itfufusert aracen, Afas svaen, et =, o
HrIOTEERT Hifa W FE 20 SeoiE TRl WSS (IEShIT, %00Y) | THEE THEn
e s 2fvem g fuemes uea G@fFw | g aEmfas fag @ duafas
HEAANTER Feq faggend srgymaas g ufEss | W 2vE 1 QUSSR S0
ST E e ST U1g- | S0 o QIR SITH a1 AEia A sUe Sl S
g 3 vy sgyfatan 3 =a: agutag g2 faug s w 3fEe | ggan,

TEET 2003 | 999




Afw v gAYy ' 9 @ 95 foen, Tgfa 1 e e gdeHtedrTen
YT TEE 9 | AfTE e SR AeTEeE 99 U wifats @rea 94 e
TUE F1 [ERR G2 T IS F@-s, 37 SHAT HET IS S9Ed 1609 | Afawaens
Tafer= T ST A4y 9 S5 9 |

AfaFarens TEFa: 92 WERe B4 s | wieen fabe Afawar 1 sl | Afawa
{ Absolute Morality & Relative Morality) | fatiar Ao w3t enfin of goo 1 aafiadsia
T2 | faey afasa gEarst fagms 1 wsfast g smafa o s@ amie A
ufifeafd AFHR B §1 999 | Absolute morality is when universal standards of right
or wrong apply to all people at all times irrespective of their culture or beliefs. Relative
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T3 FARU 1 S AT € 9 Qi | WOTE s T giEd a9 g
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A A e 23134 TG garE e e ey a2 A 99 w1 Fiduciary Risk'
&9 WMTH B Delaware Corporate Law(US Corporate law) @ Fiduciary &1 daa
el Haed §od, WHH B

9. ¥=TE T Fds4 (The duty of care)

3. gHER g4 Fa4 (The duty of loyalty)

3. Tavarmg T3 999 *a<8 (The duty of faith)

T4 T AT Fiduciary' ¥ Fie fHvamaya+ fEus! faums! dam 1, @ favam meim
Heeufd TamEr g4 1 favam s 1fars sderdn wifen ass | sfarg g
THATS @, T, a:@afr =T T4 =313 S | Free Dictionary T T FEEd eEET
TET T TH

. Tamm = (Agent)

. HYTHRT (Funds)

. FAFRETEAIHE = (Principal)

. Tag=s@ (Fiduciary)

AT % — The risk that an AGENT handling FUNDS on behalf of a PRINCIPAL will
not live up to his/her full FIDUCIARY responsibility. T2f Fiduciary @T¢ Responsibility 1
=71 2RUE B | Agent T Principal fa==! favar=st wom fozust 51 =i wewagl oy
Y45 T9H1 Funds 1 ==Terma! fa9g i SifEu= 9| Fiduciary F1 Dutics 31 F1 T3

THEATE In a financial sense exist to ensure that those who manage other peopleUs money

-t

ol tad Al

act in their beneficiaries interest rather than serving their own interests. 39 #l YT
HFYET Fiduciary o o™ (Financial) 9&ier? waewt 2fgw=, o= Hosa {Money)
w1 R/ TATAY TUH! T W 3ETSS | oA Fiduciary Risks wafas @=emd Gt w97
T T F9FE F1 949 IL¥FE A TR T 9 2, HE gEeET vue a9
= fA afAul SfES (Fiduciary risks are heightened when public finances are not used
for intended purpose). AqTEHT OfH ITEETE WO T qiEdTET TETa T
iy fadr afusmend ga@y afese & afysrt wdm m=f G st
HTEA T TEATET SUHTe o SifErees fawa 989, sewa 1 faamfarst g9 smavas
qU=hTe! 1 o g avsrgy fa=rg Stfags faugens favemn 7 v 79 )
fadra sitfam= 9t F=emd Fiduciary Risk A7 9 7121 v=qa 279 |
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e ~ e
{Rporiing and qial (Strategic
Auditing] Planning)

8. FrETES AHTAT 3, FAz qarh
[Accounting/Monitor (Budget
ng} Preparation)

Y, HE
FTU-507 [Budger

Exacuthon)

Source: A DIFID Practice Paper

EGIEGIRAREE I Department for International Development B WsT¥H Y=l DIFID
Practice Paper @12 ferzuant Wiferst The Public Financial Management 31 Cycle #1T4 21£799
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3)  Ta=g SifEe 92 (Mitigating Fiduciary Risk) (Commitment to Improve Fiduciary
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Monitoring Partner
Crovermment use of
Funds

7% WEd Fiduciary Risk Assessment 1 Framework o 971 fawmzsard o923 2 | 9 Qe+
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T “The cancept of Ombudsman is essentially thal of an instilution which is independent of the Executive, the
Lemislature and the Judiciary, Tt s freely accessible to the individual citizen who s aggrieved by adminstrative
action of inaction. If the citizen approaches the Ombuodsiman with a genuine complaint. the latter takes up the
reaponsibility of fully investigating the case himself without any expense or aonus of proof on the complainant,
This is a great advantage for the citizen. [ is here that this ready type of remedy steals a march over the delaying
vpe of judicial proceedings of the Courts.” Hanumanthaiya, K. Text of his speech on Lokpal, The Joumal of
the Administrative Sciences, 1969, Yolume XIV, Nos. 1,2, & 3, pp. 2-3,
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|, T T == (Impartiality and Fairness)

7. favenfaen smfaqs 95 (Credible Review Process)
H.  TrgErEal (Confidentiality)

Aewfas  sfiwdieesd T yeER wEe atEirdaerrddsl @iE A
(Maladministration) =2 fra==ro1 7+ U221 WyTEFRT T WEy TH9 T A3TE S
4, 3093 I UI3 A 90 g TN | O S0 AT GRAE e e 9F
FATH BerRel T T | T 9 %% 3 |1 =R fAaesroreR @i WHEET SET (Parliamentary
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TH 9495 o1 A T9F TH 9E | T4 3009 W A8 U2 UH o9 | @ ufw 3w fadaee
FAF F9 To T | 99, 7003 7 BigumaF FEi-ao Taasaama-s ey s
(MNational Commission to Review the Working of the Constitution (NCRWC) GESIELIE!
1 AR SrFe wiEuea wEEy T geeE e e wfaam
YA B T4 | G 300y T 741 925 154 3005 1 24 925 THITA T ATnTgeram=rd]

3 In the lasl century, in 1809, the Swedish state appointed an official called the justitie ombudsman o inguire

inte citizens' complamts and report to Parhament. This model was taken up in other parts of Scandinavia,
m Finland i 1917 and in Denmark in 1954, The term embudsman means somethimg in the nature of
“prievance representative” or “entrusted person”. THE OMBUDSMAN CONCEPT AND HUMAN RIGHTS
PROTECTION by Judge Anand Satvanand, OCCASIONAL PAPER 68, January 1999, ISSN 7116349
International Ombwlsman Tnstitute, Room 205 Td Weir Library, Faculty of Law University of AlTherta,
Edmonton, Alberta, Canada.

¥ Fundamental Elements of An Effective Ombudsman Institution Dean M. Gottelirer] | Former President, United
States Ombudsman Association.
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4 Lokpal of India, Annual Report 2020-21.

% The setting up of two special institutional commands namely, *Lokpal® and *Lokayukia® for redressing citizens”
grievences against the sdmimstration was recommended by The First Admimistrabive Reforms Commission
{ARC) of India (1966-1970) on the pattern of the institution of Ombudsman (an official appointed 1o investigate,
especially a public authority) in Scandinavian Countries {Sweden, Denmark, Finland, Norway), Dr LM,
Singhviin 1963 coined the terms Lokpal and Lokayukia, This body 15 constituted mainly to check the menace
of cormuption in India. It provides an effective way to counter corruption at all levels of government and brings
transparency and accoumtability o the system. The idea of an anti-corruption authority and an embudsman
has been floating around for over fve decades now, 1L finally go1 shape with the passing of the Lokpal and
Lokayubkta Bill, 2013, in Lok Sabba with the support of all major palitical parties, but only atfter a countrywide
protest led by Indiz Against Corruption, a civil society movement of activist Anna Hazare. The Lokpal and
Lokavukta Act, 2013 aims w establish the mstituton of the Lokpal at the Central level and Lokayukta ai
the state level. https:www.pecksforgecks.org/ powers-and-functions-of-lokpal-and-lokayukta‘accessed  on
December 15, 2022,
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|, TS e & GERE] FAAE] AT TR 19 S|, a9,
feraaft =ereT A9, 9 WA T 3 et A Jai ARt e
=renefter 1 areafaan wRE TiE s S Entaurs Fwatas Wt fawfe
gftfd Te-w | @ gfafae T fawiEedis e vF 573 g 1 3 a3
T WEE WUH] AU T84 §h9 | YOS THETEET 91 §aEied ASTerht
THTHTET EEE ] A A ] SA1h SR G0 | ST T WA Geees
A SR B9, o Uaied AETeladh] ~ATAT o1 354 ASTeraad! G S
WEHE ] SAThae 9949 TAS | 3T UEE0Es Faaiis Sar T=419 guv-=e] 9
A9 Biae T F= Ao =i quE SfEsEaedEr g | s g6
werafy afe gd®l gh9 1 IHTE] 85 9o o4 El 9 | STl Aeaee misfas
T A9 a9 a1 TIF-AETHREE 1 Taaet ] Haied Seeidsl AEH e
FREL

. wredTeTs] Aigae! ETH] S SR Aiaawis] SHan Eds | Aqaea s
{ Director of enguiry) T arfvgse 939 (Director of prosecution) HT YT HIHTH
arfafier afaawm s we ) aw FdadE fAyfe avem s

q. @ der ®EE gfee 1 o siuieEss da-giaa fuaeist seae faf
TS | 9 At Ga-giaw dEeTee Tediasl Earad fos Jn T
ArvEgfag g9 | dEueE) 59 gaaiEn e gae |

T, WEEEHER S sEtEas @it gs gEiad e (Inquiry wing) TR
st =i SIfaEs UETE (Prosecution wing) TE1S |

9. BAEAH @10 AT A §9 e THard T8 THeA | T Sae
HETH T 41~ G957 Wkl U89 | =+ TS5ret Toeraa! Agd T |
TR TEE €4 fau asaere afsfeaed |

B, WFIEET guiEsE afyEn, ardardiEl AiiER 1 aEedarE SUiEdl a9
sAfysrEda we! ¥ ATRer T AfusEEs v weu dismed S
T YrTg TETE FHEE dEd f6R g | | YREEE SR S
FHARERE geal a1 fAesq 7 fawf 1= 591
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q.  drrere fawiE W e gaae TH g2 fave e 1ed 51w )

. TEUTEE] AVIE T AV eI Ysaae A i ffvea snyme sdee
HATETE T §od | S TTers S Feari faeg of7 398w afwae

. WESAAE ATHRC T FEFHIAREE T99 HIgH] Tl &lam! Jeargd T &fd
YT T AR 9 TS IS THEH B

2, EHATeTH] T AEYIE UA Gocsh! (Aol AUt AT SR AR
T T2T349 | TI9 T ATaeal g EeEF faaand =Edms |

. WIHITAH TEd S AR Falrd 74 AFEAEHT UAH1 TH0H 3 |

2. A U % FwEA SErers s 79 (overriding effect) ® 1 A UAE1 AfEuE
HOHT TE UAaHioE gs |

T, UA FEEGAH AT ATEIEF U4 (790 YEd AhHe da184e | U T g0t sy
dtswarerel ufa werrEfea faurma afusn (Power of lokpal to make regulation)
TE T WS | Al U Sl a e Sfeerdl ASTAT I S |14 STES
THRIEA AR SR TH 9 T o ARy IO A8 IRard 9OgH 9w
TS |

. el A0t ToTE! FIIAaaTAH S gheR T T He |

ATCANT HEEATHR] TAATAT 21 SUaedmT gt aa e T8

FIFITeTR] TTYATER] A1 IR W9 T ST wae Ohew fauTeEad

U TE| o ST TAATHT AT A TNt Aderad Tl AfEran gEran

AT ATINTER =T 3o 996 U4 B 37Eg | W) SE THEE W

=t

1. arere fad 3033 AeRiE A e aas! =9 w1 TH gaurfas = A Aferan
SETET HAHAE AT A US B 1 (I0¥8 RS AMTE ATEER gETE
fram amar wfage o () @ gdanfas sgawen el TeHifaE qE He qads
Tt fame

v, ffiEran gEuE AE-uE AT ueiustet e g aftuget famfam
g 1 i werfawre Sud gaam Fevrh e | aaa wEifusriE =ae
UiRare TR Taa4 T Tedn Fh 3 |

3. ATENTE AT ST gogER el AEvaE v werEiiaa Ao afasme v
T Teew | TiE! Afysr w@m 1 e A, FE T e )

. AENTE TEIHEEEES] TeEfy ¢ 99 B! B q9e TaHiaE Aqeadl Idaqdare
HE Y9Tad Ag TR ATETER GEHHER R Glal Wa\ T B HATE
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T HERTTATE Wiaure! TAaio T ST Sl g enEa ISy 0 9iE |
ot TR HTAT T SELEITed GG T AR AT F |
AT W Haafsaq wmraar @ SFae g famas sy wfaumet & giafrea
TRTETH] B | TEFHI T T A & ATT9GH Gad |
ATENTH FRNUFRTEEe U6 THEIAEd FH TE J1 @d ATHTFR 377
T S TEAfET A e Sy s g

q.

TS TEIHEHEE 7% T 379 HeO9F =Ha%] ™l @ 9 Ay
afiEes | @rg T TEETE oA T SHA! FHiEd T T FIE A 9 955 Eh
FFTE AFHIH] FHaH 59 g qEiuees faem ™ weEe yes )
TFITEH! T T HEIS TR 921 = THEuFl 8 | ATErTerE A
were fagtor 7 garm g e T wdarerd Se-giea Suersy sk ge i fasie
T WaH THUF & |

AT Wi OfEs 1 e wHEEE Eiem T aeTeee afasrEe
TAEUH B | TS FAeAF TEIHAE Gaad TH AEd [rE efges ) amE
AT AT AfagerTaaE FHENE SHEETE T e ATy A
T e

@R arerens war nfven sty s ufs g enf anfests ga 99 | yymEsiEm
BAfETE e Fam T T 1 d@m a FErei 9 e | 999 Jifem vayg
afes fvfgs 98w =i fo oo sraeaerd gataesd T TeE O
93 |

areey 2fEes | @ g AN dEM waae AriestE e Ayt afifage
TEd Teid MUES |

w1 Hfqafaaars) sEiaas o AEeE THE 1 ATYEEE TREs T
AT wHAEe 1 Hrasedt wE 9fq e gvee gaEetEae seae et g
HFA |

ArFTeers gsE TieE afusndssl avrRere afeEan gEeEm aqueaE
AR ATHRREAAE TG HA T4 H0H Gavs = foq afes 1 e

The Lokpal has junsdiction to inguire into allegations of corruption against anyone whe is or has been Prime
Minister, or 2 Mindster in the Union government, or 8 Member of Parlisment, as well as officials of the Union
Government under Groups A, B, C and [ Also covered are chairpersons, members, officers and directors of
any board, corporation, society, tost or autonemons body either established by an Act of Parliament or wholly
or partly funded by the Union or State government. It also covers any society or trust or body that receives
foreign contribution above 210 lakh,
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TRyl @ daE =1 e fod fAmes A g i gaders gy 1™
Tt I AfURRET AIFONT T 7 O AGTEa FIAH FE ATER] AR
AT QAEEE 1w ufa ot o faemein 5w s

fersrd

T® TaFH Fa7 Tl fyeiae srergare fawra vuE 591 ArEEsaEE
FFUITER! e 9fq famfa= ' 3w 2fess | 99t fawm gfea
el WU wAIE SHEe AEEEEEe ee guE anatuefE § grada uet
AT T HFEFAR TEIEM AE-E A Afed i Hiwfas wom 3 wenfua e
e | YA s 35 O 99 geRe T aRHS AN AR T A AT
QreTATR] SHHET AT T YUR] STEw | o1 Sl aTers] SaTEsT SfEE 99 @iy
A W P | EreRarerd T e T el 2 weafaE a9 e St 9 g9 gy
Wl efges | 9Ty dETeEmel Fe T Hiaed faua ) g3wiae uan st
AL [T HEH ATHOETE § GEA | IR GEEAS gE% HEeR
TEIE AFEATH] -9 Heldel AFGersa- T TH AarEae (9 el S e
THSG T34 GRATE T el g 999 | 7 A 4 T4 TS SEES! Sfeag @
TF W UG 94 A | TS Hew e fafirem 1 amfis sraens 7 ey srEenen
rifesta nfagst &2 aoifa gedes avndare a9 fauges fage a1 age 1=l
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AR SFTAIT STHM SN HITE Taaq 1 werEr S aif gaatis
R T w1 e T B | Wi IEiaeE T Sarse fedr YU ST
T FEHERET fafv= fEfoms g2t aives a9 yves s s
TeANFAIEs, TURR] FHARGE, S ges T ATARGERT A= T &=
T FEFTEET S g2 AIUF B | Sl IRUSESE] gaYeE 98 are
HUH! FARTH TR SeTaasl Ifadsam qoisl Tam gu quEt
2IEET o 33 i 919 44 3T TH WRE] B | ATENTe THE gUT eA1sd 99 |
AT T HISTENs A HETe! T8 o0 AISTan: el Tad | ST 9 et 6
TTHFA T ATEATT el A | JE TR Tt g 2 I S YR Y5t
D AT & 2 T@= 7 2 T wore e =R Sa a9 eSS SearaE
= S0 T8 T, e e RS B amaTet fRe et et e 2 T s
ANIYEE T4 ATTH] B | T 41 AILE H FFTA 9] TGE-EH 91iE A9
el el ®9H1 eEwE 2fEes | g ey Aferarard e w78 AEE 1
AT AR AT WaETH 541 s |

T WU 9T 39 W ATEER TETEN SRR ATENTED 89 a9 FTH, Faod
T TaFrE =gae TR | F9ers) gfaym, geEn fanm 89, joys 1 afean
TEAT AGEEYE ATANT WA, R0¥s H ATINER STHEEERErs sratem i w)
HOTETR ! WG T 338 W Hd W ATAE Ug 90 ] Saiee W W A,
TEOANT s G-y AETgN EIEN A AR wETaHia9 STg9-9E T+
o TS WD | g5 AEFEE Beai-aE 98 Y0 T A ool Siaaaiey

9 wEafEw A gge, sfEwe o s e, e |
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YERTETL I F T8 TRl SFEus) Arnrel =5l =90 151 909y o7 379 =176

I FTAGAT T ATYHR AT AT Y] ST T o1 T2 TS Vel S3a81 TRl S |

TR S 34,3 W1 AENTER W@ T G WEE SEaya SEEl 1 SaTheE egua e

T U 3%Y |l A5 TR wmrsraretent arfds gfaass weafaaas Tw vde ©aeafaa

AU AR ! Wiaees S6E SugEne U5 7o =7es1 s 9 |

T Haufas IEEgE 1 SarRefen WUl ATETel TE wEsradE fafie

T 9o ATHITEE @e AT0H B | a1 A ARIIEEH] Ha ToAal AEs) featF 4t

FRITEE B ASEFA a1 SATETH AT 792 ool Hael ©I9 eNEgsH! Sias | 79

TEE ATETIREE @F T SeEE SfeaiEd S 1 aeatasarsl ae SaE ==

nfAs |

HoaNFHIEE, TN FHARES, FauiaAiaes 1 ATEgR S T fafe

AeatRaT FEFIEEY] HeurieEae =9 e AU B4 |

9. TFENAH] TEATAeH] Afds Aadead] Gl AFETH] YT YU §iEaed, 99
30%0 T 3039 H1 950 UEFHHT 400 HAFWT 33 FH Y Tt 930 At TUm BFE B |
TS TE] GHE 973 A |

. T HTSTATE 0 FEER Te el AISTes Sel 12 |

AT I ! 4T qEEEE T AN Sie A 1 arEm ffers vus 9 o2

. SYHT ST WRTER MEes! B S B a9l 5 2

. AT TRt ST W ST Yos) SfEe 1 2

Testl =oet wuy fEgd A1 a9 FHEREE AT FSHTEE] =9 T[0T THEH T, Ml

et 2w o smarTe o S [ g 2

HATHNTH T TAACeF] Saia @ Jal SE% 1 TR ] a4l Tl arHe a1 e
A =I0EE ATINTE] HEfaiam v ' 3w B | FrEifatyagan 3 gua afEi)
TANTATR S A SIS SEIerd ST A 3dg IS B | 9 98 StoeEers gady
YRVl FATE RIS ATENER d9EEEH 3 9% Flow chart TT@UH! 31 sw2tiah!
g9 g1 S Filel AT SAHESH 99eTE Siaat 119 3 geagas | Arend |y Ay
FMSAAT AU G FIAT A, THHT FHFEETE T TERAEN A TE5 50 |
T WHIITE TR WU SS7TE ] EUEH] 90 arEasares JiaT 4rel WA
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qfsh=s | gYFEHl FHlel |4 T IeaiEd Tagl AEvEES] gl SR
w o

3.9 afg=r s

TR SrtAHETE AT Yiaeea Jopsheh! o) U U SiEed | geaqisd
Tral-EAE ] | 2030 T 3039 = At yiadgasTgan favas 950 g1 00 FHH1 33
A Y AT 999 &Y TUTE B B 1 ATETS A GUR TS oA |

3.9.9 FTEATIERAT

T FrerATAeTe! T s T A wfaasT a=rEn g4 g9 (Corruption
Perception Index-CPl) gl AE T favasdt wam Syt w2 faufon =i fafa= Iﬁm
ATIRH G- 2970 TR G ATHRET 91 Ay nfies | gt Swe i,
FAt e Frams fraraeedn Tafys qaFeed A0S GUR 7o a5 G-
HUTHA Y AGHA AfTSR ATHRE S=T=H A4 ARIZH G- 3976 9T
Mt srganifon s frufv 7 s w9

TR T2AEA HA 303 A Al W Al gfaaeam e e anem
TATE HeafHT S9eh! WeerE Aqfa gasrg Rt g frafon w6 sme frafon wt famt

1. fewaasr aen, afeRwr © gafa (Bribery), (31 H3% A gy 498 @
wrEwHF FEEm gn Tgaadn gafam Bl 3fes )

3. wdafaw wawr fafaarst feafd (Emezzlement of Public Funds), (3 9= 9fA
T et fAmet @ 7wt wwdn gty 2 sfes )

3. fawmadt @=mn awEEE T @E0T (Nepotism of civil Service), (31 T3 d9@
HIHE 91 HIHE WITEA HeATerdel Tea A fAehrh] B96] 7T S1E a1 TEf-ad Wb
fas 1)

¥, g fameur 0d amfasar (Capture of the State), (I T3 TIHEHT dFEe
1 FrETEAH, ETiAE 79 SHATTET T FREEET TEtaa T
sfas

Y. "I gag e EaTeite MEmET aasiE oo aTREHl 88781 (The Government
ability to implement integrity mechanism), (4t Hoeh TIF T TN GAEH T
FHrdT graf-ag wal 2fEs )

. w2 gfuFieTy geEwt wfeatsm qunst  (Effective Prosecution against
Corrupt Official), (31 % FfEaR FEM A95-9= JEme 74 v93
YR HHL AAEM T Afaradn weafad et 2fes 1)
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@, wfas FEAEEA (Excessive Bureaucracy), (II’[ =k T g ataE A EEC]
FHHAEIF ST T HEdn grafa we s 1)

c. fadfir ofdes aewferecer, st g qo gaamniest ofg afeafz o=
HWEGTT T3 FWA ¥ WH1 F1G-a049 (Availability of adequate laws on financial
disclosure, prevention of conflict of Interest and access to Information), (i
T 94 AEAAE [EEd AEeas 14 fanE wiaasa, Aty mfe a9 o=
famrrm g1 ==t g A9 gEAmy AamiERaaTsr e afyafs ™ meEm
I HEAEE BB, TUH FIGeEh] FAETTH ST F T 7 AAAR]
faagen geEfyd B SfEs 1)

. wfwafaaar T gy afafafasr gEar {73 qEamEmEn, iSHE T Aqa-aEEdaint
HLAT (Ensuring the Protection of Whistleblowers, Journalists and Investigators),
(A = Td WA R g4 AfEfaad 1 gerEs nfafaiues e faa
HEAET, THHN T HAqERAE] I RIGAEN WIS B/, TUHD HIgah!
FEEEA FTE TG B 2 OEAAH (AN i w9 5w 1)

werER A4 ez fruie 7 wEm nfies sfemfan © gEwee v fafae

frma an Amifis goredn gEfua B fees ) aferam e aggeam A

W fraerarsl 14 T s gal (4. § 1w SAfasEiem wasn sfadem

WOTET (Effective Prosecution against Corrupt Official) 31 A Teda] ETH T l4a H!

s | w7 o guwer weas o fafue fremaes 1 A aeafae S

wyerEr aayfa gewgw IfeafEn w3 gasesw gun @ gadtE 7 aifrE
AYT Fa=T TIH T (513 991 31 &0 | FrAieh, Ao, AHfa= a9
gaufas fasm qon fsft =, amfis a1 da yies gewagel oo ) w8 fasms
A ramiaER O TeERaee s WA  idEd 7ig STt WEE THeE
& AR TN TS |

YrEH AgHaHE THiaH g4 WuEe 99 geeiae femeesl gg i 1
HEFEE 1 TEH] I 9eE 8 | AN YR S e T ATgTeH
T 8 W Y=ER g1 Afed 1 opl % W g9fe 7 aify sfeefas fferress arears
wER F4, Tt g 1 oeriEs F@ W O geesl TaEE W T
afehes | @ae CPI Index ! W 92991 ArrTe w==R Fasom &1 v 598t g
W Perception H1 THEd g9 el 9 | JTENTH THel TAHARE 0 3% =R A4
HAHZ S| ATLATH] HR w4134 ik SfEeT |
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3.3 W1 A
Y] AT HTH FIETE T8, Fell Arareng el 744 |
3.3.9 ATEAfaEHAr

AR T g IR Fwraret wefafuageesn v aBrare w10 9 ufEm
FAAEN T2 1 THEYl TR B | AR dFEEeA A uhRaem afeas B
FHATAN AE-AF YR G 9uafE 91 FEaEgiay Aga-aEE 3 g i o
Frarel 2 | g " T genst uftamm ufq @9 yeren famm 15, joue B
T 3 20 THI 30 TS FHLH ATHNHE AENE FATE-HE TR T2 T THER TR
fsEre T | UTH FHH AEATHR TEEE A Ml UEes | Relld 9E 1 Reng
TN T 2 TEATE W O 9 Fted TearieiE aeias IR S ST
7] T YU B4 | AT TEHAGH3IE Ui AETel YRS FEET SFEean 92
=T R B | vt Ty aererdae YT 9 2e vuE 9

FHAE TE Zell B 9T F, @49 sanefE uw ad deie s Yaeda ama o
FEH YUFHT Hg I ATl ASTaad a1a1 Tiies] Aatd] T | anaiasardne 4195
YERTHIS TR ST T8 Sig S9! &7 =92 90 g auiq qen wam gwesEt
FE 0 T8, I AIEUEE AAEE 9GS g W TRfas IqiEEal
FIAEIF] &7 9S4 €31 9ie] FRAEER 20 @ 1 ATqEer Ui =9e 9 | ge
yehfas SuiteEs! wrare! gEFa 2 g9 are YusTe JmenE e SEel aaw
T ZATATE AT ANTRTA SeATens FWaTs F F90H W9 €54 | IE1 F1 gt TRaH1 T=E
I WRTER 7 8 | HWEEE TR Sigs W g 9a fEam Fw5f e gws=n g 2
4 v 9 281 g1 3 | T YRR TrEe | e 1 g 5l e 7 g8 1
AEIEATE Telel A4 74 o164 B |

1.3 89 9

AT S SRl 9 vysHE 97 amEet g e | ar fafer o @ o2

3.3.9 ATEAtEHAT

HTANTHT TR T S9! FEATE FIHAEH 4 M BIH 570 | yeER fRan 81, jous
= TH 3§ ATAR TR SFiee AETISRaar T B9 TS W ST T
B | AT oA IeieE afuwiy 99 geee ) | SSdieEel sraE ufq wrgaanrfy
e F 9 d T g | a0 o A9 SdE 9 ve R g9 1 9 fes W

HTENTE T 9HT HEAE Mg g4 2o =1 faug =rfer ware4 faeeq | afa anferane
TAEE ATENT ®al A A 9 S | STl oaE ged |
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e TfEas Sl g A9 | AT T Yeds SuiaT ATETER s fatuaae T
Tateam wirares 0 T 91 i YU e, | 91 91 fa9g =ifet 9armsd Ul aEnme
H A Y A9 | ATHNE Uedd 94 ATH TETEH TRl wrEE arfis afadee
ATFA! FTHEIATHRT FEAH T8 ATCH D | THATAR T a9 manmn e 3y
TR S IFLEE e, T ATy FRETE T i e ATH TS | T AE 3095/9%,
T AT T Uil & 92 FIAEausan B 9,33 SuieE e fyn, f seimed
939 T2 ISR T srarermn AT T YU faE 9 9 98] ST Wl €
HHYH] 90 4% Ay Suies wegle yuE fau 7 8,953 I90eE A1 #19 709%/50 &
w TeEnT Wi e o | e e fferg 99 st = e T et
=1

3¢ A AT
YT AT WEIEE RS © AT TR T, w2
3¢9 ATEATIHAT
ATHITH] TR S T AR SARETH] STCHT A 0 AT AT AR S
AL ATFHE TR SIOEEST FHAE T T=EI A WoF 9guE a9
e e 2T e | YRrER agarihaE vhiT g1 yuse ag A enfh
fafim St 7o Hegrre srgee RS eS| AmeE 9 yweran frawnee @
e, famw U4, Y042, AFEGR gEUEN A9 AT U4, J0¥s, ATEER 5990
AT AT Frrmaedt, R0y s, Aferar sEaam e s srfafy, soes, fady
=TT U, J04%, STEIN TEIEI FTGE-4T A 4 F9 HEgUTE T0HT (700%/99
vo50/5y), werERfargs iy gemfy (UNCAC) T fafus gy fagesromdn
TG HTeEH! UAeTIaeh Hig-1 =951 T SEEIaR] TETTH SHawEiy W) 3 |
(F) gaufas A

o TETR THETEN AFEEE AEN
(@) qrag fAsmreE

o T HEHN (WHIAEST a9 HieiagH F1Eed),
TET= 5T,
= ufiyg,
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HEEFETRIEH] Fged,

Tftzd Teahal =,

TEIT G0 AFEEE a9,

T AqaeaT fam,

Tt AgE-aH fF4m,

¥+ frar Femes,

TSI HOEN,

T 8,

AR WS, A FrE e anfg |

yerar faem v wri sfeeafas =9 frerreea sgamifaast oo faand
ERE® fate w5 wyeEn fqaam ™ a@fees | @ g Teee sfaafea
YR T4 FH T AT 915 9] M 7 99 2@ o o geva ufq 2fEe | ey

Ara T go e F7 1 ueE fafuadifem fasan @ saredigEs w1 1
B 99 YRR = e 7wt |

1y T AT
AT ety Arsia | FraEE! 9 |
3.4.9 aredfasan

YR fFamm 13, 304%, F13W 30 91 yafed Fgaaaiies QEs-E 98 TR TER
e efeawe gafeg sqantan T e geafy faern sfaes qu st
2iEa s &1 fee wteE wRmfE sfes) 1 aandifas 359 SEaadd T A
arrar Bfogayee st wlend gm, Sras, SUER Ored a1 s fewet yonfore wom wre
I % FEA Wigare A TP 8 Tl HAH! e JEfE e T A
AT AT E9A1 15 T AIS 9o a5 T 3

AT gefe arsa gEwfas 92 g W Sl Faadifamass A T
e den W TEge ! T ATeE T ST FETe! YUHe S AT e
fawm yuFe T g yum aEee 9 e 99 e T T e faateerea
FHAFRME AET aE fquaanfet 73Ed Yusre 999 wraE 9o F 9= 99 foda g1
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T T B | T TEF TIAE GIaeE AN I 59 g, o9 fauaeEe
T T g0 | AT STReaerTad SRl AT T gegtae! faver i
FishT THUA UHT WIEAT Tl TR G2 T WHIVIER STMEET | e I ge SiEeE w5
AfvEieM g YUHE FHH AYA MATEUS Afaaraiel FATwEl g1 g9 | AT
AT TS A T S wied gRias yuEwe ofq 9w fEuwt 9 ) s
T TTTIa U AT AT 718 ATUR B | BeT! Fafoia] uRiefam e+
I Y] TR S ool swi, sgaardt, faEifea 1 aw saiiens veEEr T e 1
fem M Wi g FEaF Etan e Jwe ToH 9| 79 JEgh s geiaa
FIET U1 FEA B 99 g8 S9!l grfE e 9u 99 Declaration TH STEA F4E
FHEHTH FATIHT 3R YT U1 TE Oft2d YA AEg TH W] JueH
THE GUT T3 GfFs |

3% BT AT

fesit =rorer emax s e v FEREE ATe FeuaTSa ¥ w9y gH B el TR
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Minimizing Corruption in
Judiciary

Bijayva Raj Ghimire

All the rights secured to the citizens under the Constitution are worth nothing, and a
mere bubble, except guaranteed to them by an independent and virtuous Judiciary®.
Judiciary provides justice to the innocent, punishes the culprit and safeguards the
rights and duties of the citizen. So in any country, an independent judiciary is essential
to provide justice to any party. Efficient and timely action by the justice system, in
turn, helps uphold the rule of law and contributes to the effectiveness of democratic
mechanisms and satisfactory market performance.

Corruption destroys the independence and impartiality of the judiciary which leads
malfunctioning of the state. It undermines judicial integrity which is fundamental to the
rule of law. Judicial integrity is the foremost pre-condition for effective, efficient and
impartial national justice systems. It 15 closely interlinked with the concept of judicial
independence: the latter enables integrity and integrity reinforces independence.® Tt is
vital Tor the good functioning of the system in any democratic state that the judiciary
is truly independent.

Judicial corruption includes all forms of inappropriate influence that may damage the
impartiality of justice, and may involve any actor within the justice system, including
lawyers and administrative support staff’ because judicial decisions help determine the
distribution of wealth and power, judges can exploit their positions for personal benefit.*
Corruption occurs whenever a judge or court officer seeks or receives a benefit of any
kind or promise of a benefit of any kind in respect of an exercise of power or other
action. Corruption also occurs when instead of procedures being determined based on
evidence and the law, if decided based on improper influences. inducements, pressures,
threats, or interferences, directly or indirectly, from any quarter or for any reason.

Assistant Attomey, ClAA

Andrew lackson, [822,

See the Council of Europe Sccretary General's annual reports on “The state of democracy, human rights and the
rule of law in Europe”,

4 Rose-Ackerman, Susan, La corrupcion y los gobiemos: causas, consecuencias v reforma, Madrid, Segle XX de
Espaiia, 2001, p. 208,
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Factors leading possibly to corruption in the judiciary

The Supreme Court panel, headed by Justice Hari K Karki®, has revealed startling
findings about the national judiciary. The panel found that corruption is virulent in
judiciary. Right from the selection to the appointment, the judiciary was found to
be accepting bribes. The report stated that brokers were perpetuating corruption by
handling and influencing internal matters such as transfers of justices. The panel also
made a startling finding that judges and lawyers were acting as brokers and suggested
the judicial administration scrutinize them intensively. Also, the rumours of judges’
relatives influencing judicial matters should be pursued, suggested the panel in their
report. Nowadays one of the recommendations from the panel, the random case
allocation system of the filed cases among the judges is operating. Potential conflicts
of interest of judges are not automatically eliminated by a system of random case
allocation. This is why each judiciary needs to have robust rules in place on the recusal
and self-recusal of judges in the event of an apparent or even only potential bias in a
given case.

Preventing corruption

It 15 not exaggerated to state that effective prevention of corruption in the judicial
system depends to an important extent on the political will in the country to truly and
sincerely provide the institutional, infrastructural and other organisational safeguards
for an independent, transparent, and impartial judiciary. Good political will is the
first and foremost required when proper staffing, infrastructure, and equipment of the
judiciary are at stake. Proper working conditions compatible with the dignity of the
court can serve as strong deterrents from any corruptive behaviour. Adequate salaries,
social benefits and equipment for non-judge court staff are as vital for a corruption-
free judiciary as proper working conditions for the judges themselves. But before this,
integrity is essential for an impartial judiciary, The most important safeguard to prevent
corruption among judges seems to be the development and fostering of a true culture
of judicial integrity.

Judicial corruption severely affects public trust in the administration of justice.
Corruption of judges is an offence and should therefore be tackled within the
framework of established legislation. Disciplinary proceedings are important regulatory
mechanisms to fight corruption. In Nepal, as per the Constitution of Nepal, Judicial
Council investigates and prosecutes against the sitting judges.

Impartiality is closely linked to judicial independence and this link 1s cnitical to an
examination of corruption in the administration of justice. Judicial dependence
constitutes an institutional breeding ground for corruption in the administration of
justice.

5 Areport submitted to the Supreme Court of Nepal in 2078 B.S.
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Appointment. Promotion, Dismissal

There should be conventionality at all stages of a judge’s career: selection, appointment,
relocation, promotion, training, performance appraisal and disciplinary responsibility
of judges. The system for appointments, promotions and dismissals must be transparent
and based on due process procedures to reduce nepotism and political patronage within
the employment process, Objective and merit-based standards must be applied to each
applicant for appointment and promotion. The standards, made by the judicial council,
are under discussion phase with the stakeholders. A competitive examination is an
excellent tool for securing appeal court judges. The Republic of Georgia requires all
sitting judges to pass a rigorous examination resulting in numercous judges being forced
out of office. The introduction of entrance examinations in Argentina, Guatemala and
Peru, for example, is said to have raised the quality of new judicial appointees and
eliminated candidates most likely to adopt undesirable behaviour.® Unlike to such
practices in the world arena, there 15 no provision for written examination while
recruiting appellate and Supreme Court judges in Nepal.

Respect for objective criteria for career development within the judiciary has a positive
impact on fostering a climate of judicial integrity. Adequate salaries, pensions and
other social benefits, a manageable workload, a proper working infrastructure and job
security for both judges and court staff are vital for the legitimacy and good reputation
of a judicial system. Regular human resources development programmes like refresher
training and in-service training are good motivators.

Adequate criminal, administrative or disciplinary penalties for a judge’s corrupt
behaviour can serve as a strong deterrent and thus have a preventive effect. Cases of
judicial corruption should always be addressed with a sense of proportion, In Nepal,
there are negligible cases prosecuted against judges. A prosecuted case of Pyuthan
district court sitting judge” got clean cheat from the Supreme Court on the grounds of
an illegal investigation by the Chief District Officer.

A judicial appointment svstem free of undue political control by the executive or
legislative branches will contribute significantly to ensuring an independent, impartial
and honest justice system.®

Role of Civil Society

NGOs can play an important role in reducing corruption within the justice system
by enhancing public awareness of judicial procedures and citizens’ rights, while also
creating pressure on the government for reform. In Latvia and Albania, NGOs in

6 25 Years of Latin American Judicial Reforms: Achievements, Disappointments, and Emergimg Issues by Linn
Hammergren.

T hittps:nkp.govoap, Year 2068, Issue 10, DN 8897,

% Evaluation of Judicial Corruption in Central America and Panama and the Mechanisms o Combart it, Gretta K.
Siebentrit, ISBN 978-0-0801271-2-6.
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conjunction with the court system developed and distributed to the public street law
pamphlets which enunciated the public’s rights and obligations under certain laws,
and the process for filing and adjudicating cases. In Ukraine, Russia and Albania,
Citizen Advocacy Offices specializing in providing legal support to victims of alleged
corruption and excessive bureaucracy have been established.

Similarly, public participation in reporting and criticising corruption in the judicial
system is a vital element in combating corruption. This requires the public to be
informed concerning the deleterious effects that corruption and loss of impartiality in
the judicial system have on them. Civil society coalitions, by a synergy of effort, have
the potential to effectively combat and eliminate instances of corruption, and loss of
impartiality in, the judicial system. The judicial system should therefore assume the
responsibility, together with other arms of government where possible, of keeping the
public informed in a way which enables it to identify and expose corruption.

A judge might be the victim of undue pressure. be it by his'her peers or by influential
groups within the court system, Nepal is a small country where high-profile people
know each other. They give undue pressure on others. The judge should defy such
undue pressures.,

Role of media

News reporters who cover the courts and who are ignorant of the law and judicial
procedures can nourish the public perception of a corrupt judiciary by inaccurately
reporting false allegations of judicial corruption. Reporters who do not understand
judicial rulings or decisions may misinterpret a judge’s reasoning and thereby distort
the motive of the judge. So the reporters must be educated in the law and about court
procedures and must recognize their responsibility to be factually correct. The role
of independent and responsible media in increasing awareness is vital. The judiciary
should therefore formulate proposals for keeping the public, including the media,
informed and educated concerning the operation of the judicial system.

International Instruments

The proper use of mechanisms and instruments of international cooperation in the field
of prevention of corruption among judges can be a strong preventive factor, including
the Council of Europe’s institutions such as GRECO and the Venice Commission, as
well as other organisations such as the UN Global Judicial Integrity Network, UNCAC,
OSCE, OECD and others. The independence of the judiciary is the cornerstone for
ensuring that the exercise of judicial power is impartial. Impartiality in the judiciary
requires that cases be decided only according to evidence and the law. Any other
influence on the decision-making process constitutes cm‘ruptimn,g

9 research carmied out by the Cenire for the Independence of Judges and Lawvers (CHIL), 1999,
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Lecal Profession

Lawyers have a crucial role to play in protecting judicial impartiality, Under no
circumstances should they engage in or assist corruption in the judicial system. Bar
Associations should provide strong and effective professional mechanisms and
sanctions against any such conduct by members of the legal profession.’

Judicial Council

The judicial council which is independent of the Ministry of Law, Justice and
Parliamentary Affairs can help promote judicial independence by assuming the
responsibility of appointing and promoting judges. Allegations of widespread corruption
of the judicial system should be investigated, but not be dealt with by ad hoc measures
such as wholesale dismissals of judges or court officers. Consistently with the rule of
law, each case should be investigated individually and should be dealt with according
to due process of law,

Vigorous Enforcement of Judicial Decisions

In many countries, over half of the judicial decisions are not enforced. The delay or
even absence of court decision enforcement gives rise to the public’s disrespect for
the judicial system. Much of the enforcement problem is due to a lack of sufficient
resources. Yet, when those resources do exist and individuals or institutions defy the
court’s decision by refusing to enforce it, vigorous sanctions must be imposed.

Alternative Dispute Resolution (ADR)

An essential component of a multi-faceted response program to reduce corruption
within the judiciary is a system which provides for ADR. ADR is a process by which the
plaintiff and defendant attempt to settle outside the courtroom, either through arbitration,
mediation or civil settlement. ADR reduces the monopolistic nature of state-sponsored
judicial services by providing alternative channels to secure a resolution through the
private sector. Chile, Ecuador and Uganda have implemented ADR mechanisms which

have resulted in a reduction in the reports of court-related corruption.'!

Transparency and Accountability of the Administrative Process

Due to the complexities of administrative procedures, there is a significant level of
administrative discretion given to court personnel. This intricate environment entices
not only court staff to seek illegal payment for services, but also a willingness on the
part of the court user to pay them. Court administrative procedures must be streamlined
and easily understood by all so that arbitrary decision-making by court staff is reduced.

[0 Corruption and the Justice Sector January 2003 Management Systems International, Authored by: Mary Noel
Pepws.

11 See E. Buscaglia, Judicial Cormuption in Developing Countries: Its Causes and Economic Consequences,
Hoover Institution, 2002,

.
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Uniformity and transparency in the administrative process significantly diminish courl
personnel’s capacity to obtain illicit payments. The institutional accountability of the
Justice system must ensure that public resources are allocated and used efficiently and
for their intended purposes. The personal accountability of court staff requires them
to perform their reles and responsibilities in compliance with all applicable rules and
regulations and standards of ethical conduet.

Lack of transparency can also lead to corruption in the courts. In many countries, court
proceedings and trial outcomes all remain hidden, as do disclosure of assets and the
income and selection of judges.'? But in our cases, the court proceedings are somewhat
transparent through the website i.e. supremecourt.gov.np. In developing countries,
courts are often too expensive, difficult for people to get to, and use procedures that are
hard to understand."”?

Access to justice

Under most corrupt judicial systems, the powerful and wealthy can escape prosecution
and conviction,'* while large segments of society are excluded from their rightful
access to fair and effective judicial services. Research in Nepal found a perception
that justice is reserved for the rich and powerful, thus preventing poor people from
accessing legal services'”.

Corruption in the justice sector will reduce the legitimacy of the system and erode public
confidence'®. A 2003 USAID report suggests that “citizens are less likely to abide by
the law if they believe others, particularly governmental leaders, are disobeving the law
and avoiding detection and punishment’. Corruption within the justice sector can also
impact the effectiveness and legitimacy of other institutions, including those linked to
anti-corruption efforts.

Conclusion

A weak governance system, the absence of the rule of law, respect for human rights, the
inaction of the anti-graft agencies and political apathy are some of the major causes of
corruption in Nepal. Nepal can only prosper if it rids itself of the scourge of corruption,
bribery, nepotism, favouritism and foul political power games. Only then can we
hope for a Nepal where development, rule of law, respect for human rights, peace and
prosperity is the order of the day.

The states should implement the necessary legislative and regulatory framework to

prevent corruption within the justice system. They should also take all necessary steps

12 USAID Anticormuption Report, 2004,

13 DFID Annual Report, 2000,

4 Moel Pepys,Comparative analysis of judicial corruption, 2003,

15 UNDP Annual Beport, 2007,

I Chris Ferguson, Jetfrey O, Isima, Providing Security for People: Enhancing Security Through Police, Justice,
and Intelligence Reform in Africa,
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lo guarantee and foster a culture of judicial integrity. a culture of zero tolerance towards
corruption concerning all levels of the court system, court staff included. and at the
same time a culture of respect for the specific role of the judiciary. However, combating
corruption should not be used to impair the independence of the judiciary. A Nepal free
from corruption is not a distant dream, but an actual possibility if people continue to
fight corruption courageously.

The responsibility of each judge to act against corruption within the judiciary is
essential. Judges, as holders of public office, should report to the competent judicial
authorities” offences they discover in the performance of their duties, in particular, acts
of corruption committed by colleagues.

"V is undesivable to believe a frafaosition when there is
1o j.c‘mr.md{ whalever for supfaosing it frue"
- Bertrand Russell
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Political Parties, Election
Manifestos and Anti-Corruption
Agenda

Narayvan Manandhar

1. Introduction

Among several issues raised by the political parties in the federal and provincial elections
(20 November). good governance ((GG) and anti-corruption (AC) has occupied an
important space in their election manifestos, This reflects the growing public concerns
over the rise in intensity and density of corruption in a Federal Democratic Republic
(FDR) Nepal. Nepal's tryst with FDR has been marred by the spiralling of corruption
both at the national and local levels. There is a growing fear that whether corruption is
being institutionalized in FDR Nepal.

Many subscribe rise in corruption to (a) an expensive electoral system and (b) continued
monopolization of polities by a small number of the same old (often tainted) politicians.
This has triggered the establishment of some new political parties, specifically on
the planks of good governance and anti-corruption agenda (Bibeksheel Sajha Party,
Rashtriva Swatantra Party, and Nepal Good Governance Party ete.) and also a rise
in filing of independent candidates that have no affiliation with political parties, It
is reported that nearly one-third of the total candidates in the provincial and federal
elections carry an independent status. These parties and independent candidates seck
to cash in on the mefficiency, instability and mismanagement brought in by big, old
political parties, People at the grass root level are even demanding commitments from
the candidates to fight corruption and bad governance before seeking their votes. As
an ¢xample, voters in Kathmandu, Constituency 5 have demanded the candidates
sign a seven-point pledge to fight corruption, bad governance, delays and the use of
goons. Recently, an online news portall published an article detailing eight high-profile
cases of corruption, widely reported in the media but rarely mentioned in the election
manifestos. implying a kind of “national consensus™ on corruption among political
parties.

A review of election manifestos and anti-corruption and good governance agenda
leaves us room to know what political parties “say”™ and what they actually “do™. The
study of manifestos helps us to understand the promises, pledges and commitments of
the political parties and their leaders and hold them accountable for their actions. It
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also reflects the perceplions and understandings ol political parties aboul governance
and corruption problems and the solutions they prescribe to solve the problem. The
manifestos reflect a kind of “political will™ to fight corruption and adhere to good
governance principles and practices. The study could also be a starting point to
understand how voters respond to good governance and anti-corruption agenda.

In the wake of the first CA elections in 2008, the author carried out a similar but
smaller exercise. The results were published in The Kathmandu Post (dated 22 March
2008). Compared to 2008, with regards to GG and AC agenda, all political parties have
matured. at least, in terms of contents and coverage, if not with outputs and results.

2. Study Methodology

Currently, there are more than six dozen political parties registered with the Election
Commission. Not many of them are active at the national level of politics; some are
active at the local and provincial levels of politics. Wikipedia has listed seven political
parties at the national level . These included; (1) CPN (UML), (2) Nepali Congress
Party, (3) CPN (Maoist Centre), (4) CPN (United Socialist), (5) Janata Samajwadi
Party, (6) Loktantrik Samajwadi Party, and (7) Nepal Samajwadi Party. CPN (United
Socialist) is a breakaway faction from CPN (UML) and Nepal Samajwadi Party from
Loktantrik Samajwadi Party. These parties represent more than 90 percent of the voters’
turnout.

The present study is purely a desk review. For the purpose of the study, a total of eleven
election manifestos were collected. They are given in Annex |. The manifestos were
either downloaded from various online news portals or from the websites maintained
by the political parties. The sample of the parties included big and small, old and
new political parties covering a different spectrum of Nepali politics. Nagank Unmukti
Party is dropped froan the list as its manifesto contains on liner pledge saying, “we
will not take bribes, do corruption and indulge in improper works under any duress or
influence,” There were no GG or AC programs, Similarly, the manifesto of Loktantrik
Samajwadi Party Nepal is also dropped from the list as the manifesto contains just a para
saying the establishment of “good governance, integrity and corruption free society”.
However, they have recommended the establishment of a public ombudsman (Jana
Lokpal Aayog) and social boycotting of corrupt people, similar to the stand taken by
other political parties. This leaves us with nine manifestos — three belong to traditional
hig political parties (UML. NC and the Maoists Parties), two are breakaways (US,
NSP), one is a small but old party (RPP). one is a voung party (BSP) and remaining one
a newly founded party (RSP),

3. The Review

The contents of the manifestos were studied and key points were summarized, classified
and presented in a tabular form (Table 1). As all materials were in Nepali language,
only key points are translated here, The gist of findings 1s:
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Good governance (GG) vs Anti-corruption (AC): There is a chicken-egg type
of paradox in literature on good governance and anti-corruption: Do you fight
corruption focusing on good governance or the other way round? The terms like
GG and AC have made inroads into all political party manifestos. The bigger parties
seem to focus more on governance agenda than on anti-corruption; therefore, their
anti-corruption agenda presented a mild or softer approach compared to the anti-
corruption agenda of the smaller and newer political parties. That is to say, smaller
parties tend to focus on more aggressive anti-corruption policies. Probably, this
is done to woo the voters. For the sake of clarity, GG policies are anti-dote to
corruption like transparency, integrity, accountability, participation, effective
delivery of public services, administrative reforms, an independent judiciary, and
provision of incentives. Anti-corruption policies, on the other, focus on sanctions
(imprisonments, confiscation of properlies, blacklisting), deterrence and punitive
measures, strengthening anti-corruption agencies, drafting anti-corruption laws,
anti-corruption investigations (of past corruption crimes) and strong monitoring
{of lifestyles) ete, It could be true that smaller parties can afford to churn out harsh
anti-corruption policies as they have slim chances of coming into power. They
need not worry about implementing those harsh programs. In contrast to this, big
political parties are cautious with what they say about AC programs, hence, they
have a tilt is towards GG programs than AC programs.

One common finding from the study is that all parties have something to say on
GG and AC agenda. However, compared to smaller political parties, big political
parties give less priority to GG and AC agenda in their manifestos, CPN (UML)
speaks of giving “high priority™ to the GG agenda but, among the listed 30 priority
programs, GG program comes only at 23rd position. Similarly, Nepali Congress
and the Maoist Party have not listed their GG and AC programs at the top, if not
at the bottom of the list.

Anti-Corruption Slogans: Earlier during their tenure, CPN UML came up with
a catch phrase, euphonic slogan: bhrastachar gardina, garna dinna, meaning
neither | will indulge in corruption nor let others to indulge in corruption. During
their tenure, It became a joke. RPP, after Mr Ravindra Mishra. defecting from
Bibeksheel Sajha Party, has coined a strong catchy slogan: hami nasta hunchau,
bhrasta hundainau, meaning better be finished than be corrupted. something like
*we will break but not bend” type of pledge. The slogan must have been coined
by Mr Mishra. Earlier. he coined a similar slogan or rather a swear words in
Nepali: bhrastachari ko mukh ma kira paros (Let corrupt people be infected).
Rastriya Swatantra Party has a similar sounding slogan: bhrastachar garina, garne
lai chhodina or “we will not indulge in corruption and will not spare any corrupt
people.” CPN (US) has coined a softer slogan like establishing a “Corruption-free
Government, Corruption-less Society™. It is also worth noting that four political
parties have spelled out “zero tolerance policy™ against corruption. CPN(UML)
even goes turther to prescribe a “strong zero tolerance™ policy.
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Recognition of GG and AC problem: Nepali Congress  Party  blames  its
predecessor CPN (UML) for rampant corruption and bad governance in the
country, citing especially corruption in the procurement of medical supplies
during Covid 19 crisis. CPN (US) regards corruption as spreading like cancer
while Loktantrik Samajwadi Party (LSP) regards corruption as synonymous with
state governance in Nepal. The Maoists call corruption “a major problem of the
country”™ draining development resources. Nepal Samajwadi Party (NSP) expects
three specific benefits from successful control of corruption. These are increasing
public trust in the government, progress and development of the country and
increased international credibility and assistance,

4. key Aspects or Contents of GG and AC policies

This section 15 subdivided into two.

4.1 On Good Governance: Some of the key issues or priority concerns raised by the

political parties under the GG agenda included:

+ Administrative reforms, which included making the Constitutional Council
non-partisan, an independent judiciary, and installing e-governance system,
performance and merit-based administrative system.

+ Effective delivery of public services. including house-to-house delivery. online
system

+ Drafting of code of conduct, integrity system, strong monitoring of the life style
of the public officials

Restructuring NPC, Policy Research Institute and other state institutions
Doing away with Conflict of Interest
Establishment of public ombudsman or Lokpal Aayog

L

Electoral reforms (voting rights to NRN, Right to Reject, Right to Recall, full
PR system, Executive President etc.)

4.2 On Anti-Corruption: Key issues or concerns raised under AC included:

+ Strengthening/Bestructuring CIAA, NVC and other anti-corruption agencies
like DAMLI and Revenue Investigation Department

+ Amendment in Public Procurement Law

+ Drafiing whistle-blower protection law

+ Actions against money laundering

+ Property declaration/disclosures
Investigation into past corruption crimes, particularly by public officials holding
positions post 1990, confiscation of illicit enrichment, strong sanctions

« Actions against land encroachment

+ Prevention of policy level corruption

+ Launching AC social campaigns, public awareness, social boycotting
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5. Conclusion

This quick desk review of the GG and AC agenda of the political parties revealed both
interesting similarities and dissimilarities accorded by the political parties. Mentioning
of GG and AC agenda in the manifestos by all the political parties reveal growing
realization and concern over the problems of bad governance and corruption in the
country. However, there is a wide difference in their approach towards the problem —
smaller and newer political parties articulate harsher, stronger anti-corruption policies
than the bigger and older political parties who are more likely to come to power after
elections. The bigger and older political parties are more tilted towards a softer, milder
approach like undertaking governance reform programs than pursuing strong AC
measures. However, all parties lack innovative approaches. They tend to concentrate
on churning out the same old fashion ideas like strengthening anti-corruption agencies,
drafting AC laws and launching awareness-gencrating campaigns. In future, more
detailed accountability studies can be carried out by comparing current manifestos
with their past manifestos, locating possible changes in their stands; including what
they actually did when they were in power. This will help us to measure the difference
between what political parties “say™ and what actually they “do™ when it comes to GG
and AC programs. The deviation between “saying” and “doing”™ itself could be a form
of corruption.

Annexe 1: List of Political Parties and Election Manifestos Reviewed

Total GG/AC

SN Political Party Document Title of the Manifesto  Pages Relevant
L _ (size)  page(s)
] CPN (UML) ' Good Governance, Development, 06 35, 64, 66-
Prosperity and Equity 67
| | UML'’s Five Year Action Plan | |
2 Nepali Congress Cover page missing 52 5.17-18, 51
_ Party(NC) | |
3 CPN (Maoist Centre) | CPN (Maoist Centre) Commitment
. | Paper |
4 CPN (United CPN (US) Manifesto 36 9, 43-45
_ _ Socialist)
5 | Janata Samajwadi
 Party {JSP) _ _ .
6 Nepal Samajwadi Commitment Paper 52 11-13

 Party (NSP)



7 | Loktantrik Manifesto 48 34
Samajwadi Party
(LSP)

8 Rashtriya Prajatantrik - Commitment 59 7-9
Party (RPP)

9 Bibeksheel Sajjha An Introduction to the Party 2 2
Party (BSP)

10 | Nagarik Unmukti Manifesto 20 13
Party (NUP)

11 | Rashtriva Swatantra | We and Our Promises 39 12, 15-16
Party (RSP)
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Corruption and its Control :
A Simplistic View

)

Narhari Ghimire

A. Background and Introduction

Corruption is a pervasive problem in Nepal, affecting all levels of government and
society. Despite efforts to combat corruption through legal and institutional measures,
it remains a major challenge in the country. The impact of corruption can be seen in
various sectors, from the misallocation of public resources to the erosion of trust in
government institutions. However, one area where corruption has had a particularly
significant impact is at the policy level. Policy capture, the process by which the interests
of powerful actors shape government decisions and actions to their own benefit, is a
major concern in Nepal. This type of corruption undermines the democratic process
and can lead to policies that are not in the public interest.

The problem of corruption at the policy level is particularly challenging because it
is often difficult to detect and prove. Policy decisions are often made behind closed
doors and the decision-making process is not transparent or influenced. Additionally,
the actors involved in policy capture often have significant resources and influence,
making it difficult for anti-corruption efforts to hold them accountable. Despite these
challenges. it 1s important to address corruption at the policy level in order to ensure
that government decisions are made in the public interest and that public resources are
used effectively.

The role of the Commission for the Investigation of Abuse of Authority (CIAA) and
the Otfice of the Auditor General {QAG) in combating corruption is crucial. The CIAA
is responsible for investigating acts of corruption committed by public officials, while
the OAG is responsible for auditing government accounts, However, as we will explore
in more detail later in this essay, there are limitations in the jurisdiction and powers of
these institutions that can hinder their ability to effectively combat corruption at the
policy level. It is important to address these limitations in order to ensure that these
institutions are equipped to effectively combat corruption at all levels.

I Jomt Secretary, CIAA. Hetauda,



B. Context, Concept and Definition

Corruption is a complex phenomenon that can take many forms, but at its core, it
involves the abuse of power for personal gain. In the context of Nepal, corruption can
be found at all levels of government, from the local to the national, and can involve
a wide range of actors, including politicians, bureaucrats, and private individuals.
Some of the most commaon forms of corruption in Nepal include bribery, nepotism, and
embezzlement of public funds.

The context of corruption in Nepal is one that has been shaped by a variety of factors,
One of the main drivers of corruption in the country is the lack of effective institutions
and systems to combat it. Despite the presence of institutions such as the Comimission
for the Investigation of Abuse of Authority (CIAA) and the Office of the Auditor
General (OAG), corruption remains a persistent problem in Nepal. This 1s due in part 1o
the lack of “political will” to address corruption, as well as a weak legal framework and
inadequate enforcement mechanisms. Additionally, the country’s history of political
instability and economic underdevelopment has also contributed to the prevalence of
corruption in Nepal.

Another key factor is the role of “policy capture™. Policy capture occurs when powerful
actors, such as politicians or business interests, are able to shape government decisions
and policies to their own benefit. This can lead to the creation of policies that are not
in the public interest. but instead benefit a select few at the expense of the majority. In
Nepal, policy capture has been identified as a significant contributor to corruption at the
policy level, as it allows for the manipulation of government decisions and actions for
personal gain. This has led to a situation where corruption has become ingrained in the
policy-making process, making it difficult to effectively combat.

The concept of policy capture is closely related to corruption at the policy level. Policy
capture refers to the phenomenon where the interests of powerful actors, such as private
corporations or wealthy individuals, influence government policies and regulations to
their own benefit. This can lead to policies that are not in the public interest, and can
result in a lack of accountability and transparency in government decision-making,

C. Constitutional and Legal Provisions

The Constitution of Nepal includes provisions for the prevention and control of
corruption in the country. The ClAA is established as an independent constitutional
body to prevent and control corruption in the public sector. The CIAA is responsible
for conducting investigations of any abuse of authority committed through corruption
by any person holding public office. It also has the power to file cases against any
person found to have committed acts of corruption. However, there are limitations
to the jurisdiction of the CIAA, as it 1s not allowed to take action in matters relating
to any business or decisions taken at meetings of any House of Parliament or of any
committee or anything said or done by any member at such meetings, or any policy
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decisions taken by the Council of Ministers or any committee thereof or judicial actions
of a court of law.

The Constitution of Nepal provides CIAA the power to conduct investigations and file
cases against public officials for acts against corruption. Article 98 of the Constitution
specifically states that the CIAA can conduct investigations into any abuse of authority
committed through corruption by any person holding public office, except for officials in
relation to whom the Constitution or other laws provide for separate special provisions.

The CIAA Act further defines the jurisdiction and powers of the CIAA, including the
ability to conduct investigations, file cases, and take action against public officials for
abuse of authority. However, the Act also includes certain limitations on the CIAA's
jurisdiction, such as exemption of policy decisions taken by the Council of Ministers
and discretionary powers exercised by officials,

The Prevention of Corruption Act also provides for measures to control and prevent
corruption, including the establishment of an Anti-Corruption Bureau and the creation
of various offenses related to corruption. This Act also provides for the seizure and
forfeiture of property obtained through corrupt means and the recovery of losses
suffered by the government as a result of corruption. Additionally, the Office of the
Auditor General (OAG) 1s responsible for auditing the accounts of government offices,
including those of the Office of the President, Office of the Vice-President. Supreme
Court, Federal Parliament, Provincial Assembly, Provincial Government, Local Level,
Constitutional Bodies and Offices thercof, Courts, Office of the Attorney General,
Mepal Army, Nepal Police and Armed Police Force, Nepal. The OAG is empowered
to examine any books of accounts for the purpose of carrving out its functions. and
the accounts to be audited shall be maintained in the form prescribed by the OAG as
provided for in the federal law. The OAG is responsible for examining any books of
accounts and it is the duty of the concerned chief of office to provide all such documents
and information as may be demanded by the OAG or any of his or her employees.
However, there are no limitations mentioned in the constitutional provisions regarding
the jurisdiction of OAG.

Nepal has constitutional and legal provisions in place for the control of corruption,
specifically through the establishment of the CIAA and OAG. However, there are
limitations in the jurisdiction of the CIAA which hinder its ability to eftectively combat
corruption, particularly in regards to policy decisions taken by the Council of Ministers.
Recommendations for reform could include amending the constitutional provisions to
clarify and expand the jurisdiction of the CIAA and ensure its ability to investigate all
cases of corruption, regardless of whether they involve policy decisions or not.

Public Procurement Act (PPA) is the main legislation that governs procurement.
The PPA aims to control corruption and enhance transparency and accountability in
procurement by implementing various measures. Competitive bidding is one of the key
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measures, with the goal of ensuring that contracts are awarded to the most qualified
and cost-effective bidders. Bidders are also required to be prequalified before being
allowed to bid on contracts, to ensure that only qualified and financially stable bidders
participate in the procurement process.

Transparency is another key aspect of the PPA, with all procurement documents made
available to the public. This includes procurement plans, bid documents, evaluation
reports, and contracts. An independent oversight body, the Public Procurement
Monitoring Office (PPMOQO). is established to monitor procurement and ensure compliance
with the PPA. The PPMO has the authority to investigate allegations of corruption and
take action against violators. The PPA also prohibits public officials from participating
in procurement in which they have a conflict of interest. Whistleblower protection
is provided for those who report corruption or other misconduct in procurement.
Additionally, procurement process should be audited by internal and external auditors
as well as by the office of the auditor general. Furthermore, public officials involved in
procurement are required to be trained in procurement procedures and regulations, to
ensure compliance with the PPA.

The United Mations Convention against Corruption (UNCAC) is a legally binding
international agreement that provides a comprehensive framework to combat corruption.
It covers a wide range of provisions to prevent and combat corruption. One of the
major provisions of the UNCAC is the criminalization of various forms of corruption,
such as bribery, embezzlement, money laundering and illicit enrichment. This helps to
ensure that those who engage in corrupt activities are held accountable for their actions.
Another major provision of the UNCAC is the measures to increase transparency and
integrity in the public sector. These measures include fnancial disclosure for public
officials, asset declaration, and codes of conduct. These measures help to ensure that
public officials are held accountable for their actions and that the public has access to
information about the activities of public officials,

Nepal has ratified UNCAC and is actively engaged in implementing its provisions.
The country has established a National Coordination Committee on Anti-Corruption
and the CIAA to oversee and coordinate anti-corruption efforts. Nepal has also enacted
various laws and regulations to combat corruption, such as the Prevention of Corruption
Act and the Right to Information Act. Additionally, Nepal participates in regional and
international anti-corruption initiatives and cooperates with other countries to tackle
corruption,

D. Limitations

Despite the presence of constitutional and legal provisions aimed at preventing and
combating corruption, there are significant limitations in the current measures and
implementation of anti-corruption efforts in Nepal. One of the major limitations is the
lack of clear definition of “policy decisions™ and lack of distinction from “non-policy
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decisions”. Clause 4.b of the CIAA Act states that the commission shall not take any
action in matters relating to any “policy™ decisions taken by the Council of Ministers.
However, it is not clearly defined what constitutes a “policy” decision and what does
not. This lack of definition has led to confusion and has allowed for potential abuse
by public officials, who may claim that their actions were a policy decision in order
to avoid investigation by the CIAA. All decisions of the Council of Ministers can’t be
exempted as “policy”™ decisions.

Another limitation is in Clause 6 of the CIAA Act which states that the commission
may forward any complaint filed with it regarding any improper conduct in any “public
institution™ to the concerned institution, or to the concerned superior body for action.
Forwarding the complaints to the institution or its supervisory organization creates the
possibility of delays in investigation as this procedure of the institution does not fall
under control of CIAA. There have been cases in which the concerned institutions have
failed to conduct investigations in timely manner.

Insuificiency of resources and technical complexities also create limitation of the CIAA
to effectively combat corruption. Despite their mandate to conduct investigations and
audits, they often lack the necessary stafl, funding and infrastructure to carry out their
duties. This can lead to delays in investigations and a lack of follow-up on cases,
allowing corruption to continue unchecked.

In addition. the lack of public awareness and engagement also limits the effectiveness
of anti-corruption measures in Nepal. The general public is often unaware of their rights
and the resources available to them to report and combat corruption. This lack of public
engagement and participation also hinders the ability of civil society organizations to
hold public officials accountable and advocate for anti-corruption measures.

All of these limitations in the current measures and implementation of anti-corruption
efforts in Nepal have led to a lack of accountability and a culture of impunity among
public officials. Tt is essential that these limitations are addressed in order for Nepal to
effectively combat corruption at the policy level.

E. Economics of Corruption

On one hand corruption has significant impact on the economy and society. It has
direct impact on the government revenue, public expenditure and its allocation. Money
earned from corruption and other illegal sources contribute towards black economy
and vice versa, On the other hand, individuals indulge in the corruption activities by
speculating the potential loss or damage once the corruption or fraud is identified by
the law-implementing agency and also the potential benefit if not found. Hence, the
“cost-benefit” analysis is another aspect to consider while talking about the economics
of corruption because if costs are high, the chances of corruption will be lower.
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Study by economists have found that corruption affects economic growth through a
number of channels: corruption distorts markets and leads to misallocation or resources.
Examples can include the hmited competition in public procurement, price capping
by businesses and favored licenses by the government officials. Corruption creates
more incentive to less productive activities while reducing the investment in productive
sectors. Example includes the hyped real estate business (land-trade) in Nepal when
the actual transaction price of land could be hidden and hence the registration fees
and capital gain tax could be avoided. Corruption results in increased expenses for
businesses and reduces the return on investments by acting as an ineffective form of
taxation., Corruption can also negatively impact the performance of investments by
decreasing the quality of resources. Additionally, the pursuit of personal gain through
corrupt means can lead to inefficiencies, wasting resources and diminishing the
effectiveness of government spending.

The circular causality between corruption and bad governance is a long established
fact. Corruption itself is an indicator of bad governance while it undermines the efficacy
of regulatory capacity of public authorities. Corruption itself has vicious circle as it
creates conducive environment for more corruption and becomes tolerant when more
and more people and organizations are involved in it. In fact it becomes a social norm.
Report from Transparency International declared that corruption is one of the greatest
challenge to the contemporary world. It undermines good governance, systematically
distorts public policy, leads to a misallocation or resources, deteriorates the private
and public sector development specially affects the poor. Recent studies on corruption
have shown that vulnerability of the communities and emergency situations have also
created room for corruption for public officials. Environmental responses, gender
discrimination, migration issues al have mingled with corruption in a multifaceted
way, Embezzlements of disaster relief funds, COVID relief funds and other emergency
funds have become very common in recent crisis phenomena.

F. Recommendations for Reform:

Combatting corruption requires efforts from all stakeholders. Institutional reforms in
the form of policy and legal provisions, organizational strengthening, behavior change
strategies and education and awareness have been effective in other countries to control
corruption. Punitive measures become more effective when the criminal investigation
procedure is robust and credible.

+ It is recommended that a clear definition and distinction between policy and
non-policy decisions be established through amendments to existing laws or the
introduction of new legislation. This will ensure that the CIAA can investigate and
take action on corrupt practices in policy-making decisions without fear of violating
the exemption clause in the CIAA Act.

+ Despite having strong constitutional and legal provisions in place, corruption
continues to be a pervasive problem in Nepal. To address this himitation, it is
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recommended that a robust mechanism be put in place to ensure the effective
implementation of existing laws and regulations, This can be done through the
establishment of dedicated anti-corruption units within relevant government agencies,
regular monitoring and evaluation of anti-corruption efforts, and the strengthening
of institutions like the CIAA and OAG through the provision of necessary resources
and personnel.

Strong Political commitment with full technical and resource support is required
to objective and robust investigation of the large cases of corruption, public land
mismanagement, revenue evasion and leakages.

The government should identify the risk areas of revenue leakage, misappropriation
of public funds and corruption and take control and prevention measures.

Efforts be made to raise public awareness about corruption and the importance
of actively participating in the fight against it. This can be done through public
campaigns, educational programs, and the active involvement of civil society
organizations and other elements of civil society in anti-corruption efforts.

Nepal should actively participate in international efforts to combat corruption,
including UNCAC. This will provide Nepal with access to international resources
and expertise in the fight against corruption, and will also enhance the country's
reputation and credibility on the international stage.

Implementing a comprehensive public sector reform program, which includes
measures such as enhancing transparency, accountability, and public participation,
to reduce opportunities for corruption.

Establishing a Whistleblower Protection Act to protect individuals who report
corruption from retaliation and to encourage reporting of corruption.

Strengthening the capacity of anti-corruption institutions such as the CIAA and
OAG through increased funding, training and technical assistance,

Developing a National Anti-Corruption Strategy that includes clear goals, targets
and indicators for measuring progress in the fight against corruption would be
crucial to combat corruption. The roles of all the government and public entities be
clearly defined in the strategy and its action plan.

Increasing public awareness and education on the negative effects of corruption and
the importance of anti-corruption efforts.

Encouraging the private sector to adopt anti-corruption measures and codes of
conduct is crucial for corruption control,

Creating a dedicated unit within the CIAA to focus specifically on investigating and
prosecuting policy capture related cases.

Developing a system for monitoring and evaluating the implementation of anti-
corruption laws and policies to identify areas where additional efforts are needed.

Lastly, an effective way to combat corruption is to implement strong and strict
punishment to the corrupt individuals and organizations. This will act as a deterrent
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for others and will also send a message to the public that corruption will not be
tolerated. The government should also make sure that the process of investigating
and punishing the corrupt individuals 1s swift and transparent.

In conclusion, addressing the limitations in the current anti-corruption measures and
implementing these recommendations can greatly improve the effectiveness of anti-
corruption efforts in Nepal. It is essential that the government, civil society, and all
citizens work together to combat corruption and promote a culture of integrity and
accountability in the country.
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Trade Transparency :
A Revolution by Nepal Customs

Suman Dahal’

Abstract

Transparency across the trade facilitation process is important to the growth of
a country’s economy. Without transparency, goods crossing borders are prone to
corruption and subject to redundant and lengthy clearance processes. There are
also multiple document requirements in different formats and with different data
elements. All these obstacles increase the cost and time of doing trade.

The use of ICTs for Trade Facilitation is becoming an essential tool for the
contemporary world, As a landlocked least-developed South-Asian country, Nepal
has been suffering from a huge trade deficit incurring high trade-transaction costs.
This paper studies the progress of the adoption of [CT in the Nepalese trade process.
To facilitate trade by reducing cost and time. Nepal customs has been implementing
Information and Communication Technology (ICT) since 1998. In the beginning, it
started the ASY CUDA system in Customs and consecutively, ASY CUDA World and
now implementing the National Single Window system, All the reforms are taking
place in the planned way with setting periodic Customs Reform and Modernization
Plan (CRMSAP). At present, Nepal Customs is being an efficient administration
through the use of ICT. Almost 100 percent of trade transaction happens through
the ASYCUDA system. The last year 2021, Nepal is initiating the Nepal National
Single Window System which makes a single ICT portal for all the stakeholders
that orients the process towards a paperless, faceless and cashless customs clearance
system. This paper makes a contribution to the trade arena to facilitate trade in
developing countries by implementing new information technologies.

1. Introduction

1.1. Nepalese Trade in Brief

MNepal is a landlocked south-Asian countory surrounded by India and China, It has open
borders with India. Nepal's trade regime is liberalized to a great extent. [t is now one
of South Asia’s most open and trade-dependent countries. Presently. trade accounts
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for 534 percent of GDP. Nepal is a least developed country with a per capila income of
USSE 830 per annum. Nepal has around USD 30000 Million in GDP annually and USD
12000 Million in trade flows annually. It means, around 54% of the trade portion is in
GDP. The Nepalese economy is heavily dependent on trade. USD 3000 Million is the

government's annual revenue in 2019,

Similarly, trade competitiveness has been weak primarily because of high transaction
costs. According to a recent World Bank study on Nepal's trade and competitiveness,
Nepal's foreign trade transaction costs as a landlocked country are relatively high and
have been a deterrent to domestic economic growth. Nepal has been suffering a trade
deficit for years with a heavy increase in imports. Major importing items arc petroleum
products, vehicles, iron billets, readymade garments, rice etc. whereas major exporting
items are refined soybean oil, woolen carpet. synthetic yarn, cardamom, felt. pashmina
etc.

More than 60 percent of total trade happens with India. If we refer to the data published
by the Department of Customs, import in 2010 was around Nepali rupees 390 billion
and 1t has increased to Nepali rupees 1196 billion in 2020. At the same time, export
has not been increasing in comparison with imports. It was around Nepali rupees 63
billion in 2010 and reached only Nepali rupees 97 billion in 2020 which means only
57 percent growth has happened in a decade where imports have grown by 206 percent
this decade. If we consider the revenue collection, it has grown from Nepali rupees
90 billion in 2010 to Nepali rupees 305 billion in 2020 which is around a 230 percent
increase.

1.2. Nepal Customs in Brief

Customs play a significant role to collect and protect revenue, facilitating trade and
safeguarding society in a normal situation. The role of Customs is regarded as crucial
at the time of pandemics and natural disasters to maintain a smooth flow of essential
commodities. Nepal Customs also has been actively performing its role to ensure the
smooth flow of export and import of goods after the COVID-19 outbreak.

Nepal Customs has 40 establishments across the country, among which the headquarters
is located in Kathmandu, one Post Clearance Audit Office, one International Airport
Customs and 37 border Customs. There are 26 border crossing points towards India
and 6 points toward China. Nepal Customs contributes around 42% ol the total tax
revenue. It handled 986 thousand customs declaration forms during FY 2019/20. Nepal
Customs adopted several WCO standards and WTO TFA measures to align them with
international standards. UN ASYCUDA World is the key Customs Automation system,
which covers almost all the main Customs offices.

MNepal Customs has been ranked 60th out of 190 economies in The Trading Across
the Border of Doing Business Report, 2020, Nepal Customs was placed in the 60th
position scoring 2.29 out of 5 in the Logistic Performance Index, 2019.
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1.3. Trade Facilitation in Brief

Trade facilitation i1s the simplification and harmonization of international trade
procedures, including activities such as practices, and formalities involved in collecting,
presenting, communicating and processing data required for the movement of goods in
international trade (WTO/UNCTAD, 2001). It reduces the transaction cost as well as the
complexity of international trade induced by documentation, procedure and regulations
and hence expands trade resulting in both economic growth and development.

Trade facilitation is the process of addressing “invisible™ barriers to trade. It is a means
of improving the efficiency of international trade and economic development. Issues
such as quantitative restrictions or high tariffs are visible trade barriers. While these have
to be dismantled, there exists a series of other barriers, which may be administrative
or procedural and are trade restrictive, For example, in a study of documentation
requirements for importing or exporting a consignment in India, Nepal and Pakistan,
ESCAP pointed out that the number of document types required can vary from 15 in
Pakistan to 29 in India and 83 in Nepal. Cumbersome documentation requirements do
not facilitate rapid and low-cost business transactions, Indeed, a recent study carried
out by the OECD finds that transaction costs contribute between 2 and 15 percent of
trade transaction values, and that trade facilitation measures could result in savings
between 2 and 3 percent of the total value of trade. In some instances, 100 documents
and 20 different organizations are involved in conducting international transactions.
Savings from more efficient data processing could be as high as US$ 100 billion,

2. Trade Transparency and Facilitation in Customs
2.1. Overall initiations

Customs operation is the most important indicator 1o secure and save trade fows which
is putting pressure on the government to make efficient customs, Customs procedures
are one of the main components of trade facilitation. Various customs-related policies
and institutional reforms have been carried out for trade facilitation. On April 23, 2004,
Nepal became the 147th member of the WTO and its first Least Developed Country
(LDC) member to enter through the regular accession process.

Risk-based selectivity module {green, vellow and red channels) has been implemented.
Moreover, Trade Facilitation Committee as well as Client Service Centre has been
formed at DOC and Customs Offices. Following Nepal's ratification of the TFA in
January 2017, Nepal acceded to the RKC in February 2017, and the parliament ratified
the RKC. This shows Nepal’s commitment to implementing modern and effective
Customs procedures adapted to the international trade environment and its efforts
towards trade facilitation.

Nepal has been practising various customs-related TF initiatives such as the Periodic
Customs Reform and Modernization Strategy and Action Plan (CRMSAP), the use of
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ICT (ASYCUDA WORLD), Customs Risk Management, Construction of Integrated
Customs Points (ICP) and Inland Container Depots (ICD), National Single Window
System, Advance Ruling and many others. Following Nepal’s ratification of the WTO
Trade Facilitation Agreement (TFA) in January 2017, Nepal acceded to the Revised
Kyoto Convention (RKC) in February 2017, and the Nepalese parliament ratified the
RKC. These trade facilitation efforts show Nepal’s commitment to the implementation
of modern and effective customs reform programs tailored to the international trade
environment,

2.2, Customs Reform Modernization and Strategic Plan (CRMBSAP)

The Government through the Department of Customs (DOC) has been introducing
Customs Reform and Modemization Strategies and Action Plans (CRMSAP) since
2003, Implementation of the 5th CRMSAP started in 2017 and was completed in 2021
and from 2021, the 6th CRMSAP started to implement. The 6th CRMSAP envisions
essential reform strategies. including, expedited legitimate trade facilitation, enhanced
customs automation & data management, streamlined coordinated border management,
and organizational restructuring to support risk-based clearance, among others. The
¢-Customs master plan has been implemented.

2.3. Implementation of ASYCUDA-World

The web-based ASYCUDA world system has been implemented in almost all major
customs offices, covering about 98% of total trade. The ASYCUDA++ was operating in
the stand-alone servers installed in each Customs office and had a limitation to provide
online services. The ASYCUDA-World was developed and pilot implemented in Mechi
Customs from 26 January 2016 which was gradually rolled out to all the main Customs
offices. The ASYCUDA-World has now become instrumental to move Nepal Customs
towards the paperless Customs clearance environment.

In general, Customs Agents make the lodgment of goods declaration online to the
Mepal Customs Automated System (ASYCUDA world), get it registered in the system,
and print out the declaration. After signing the printed declaration, the Customs Agent
submits the declaration along with true or certified copies of the invoice, packing list,
mode of payment certificate and other associated documents to Customs. The Customs
officer once receives the signed declaration, retrieves the declaration from the system
and assesses the declaration. The System itself routes the declaration in Green Lane (1o
be cleared without physical examination ol goods and related documents). Yellow Lane
{to be cleared by examining only related documents) and Red Lane (to be cleared by
physically examining entire goods and related documents). The system also designates
the customs officer for vellow and red lane declaration. Once the designated officer
completes his task, the sysiem transmits the declaration to the Bank operating in the
Customs Terminal. Once, the Bank receives the payments from the Customs Agent,
it 1ssues the receipt. Along with the receipt, Customs Agent gets the signature of the
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clearing officer on the Customs declaration and issues the "Exit Note", which allows
the Customs Agent to take the delivery of cargo from the Customs,

Customs has introduced the Valuation Module in ASYCUDA-World. which allows the
traders to load the value declaration in detail electronically and approval is given by
the Customs officials online in the system. This has transformed the need to submit the
value declaration before the Customs declaration is lodged and has facilitated Customs
to generate an accurate valuation database to fully comply with the WTO Valuation
Agreement.

In the earlier environment, each cargo-carrying vehicle entering the Customs area had
to be recorded in a register book manually, After the introduction of the Gate Entry
system 1n the ASYCUDA-World, the entry record 15 entered into the system which
15 interfaced with the terminal operators. This also has been a key determinant to
providing paperless clearance in the future.

In the earlier environment, all declarations were selected for physical verification.
Customs introduced the Selectively Module in 2010, which now segregates the Customs
declaration into Green Lane (without any checks)., Yellow Lane (documentary check),
and Red Lane (physical verification). The recent data shows that the share of the red
declaration is around 55 percent, which Customs Reform and Modemization Plan
aims to reduce to 20 percent by 2026. The selectivity module is configured to assign
inspectors and officers for physical verification or documentary checking automatically.
The ASYCUDA-World is configured in a way that the selectivity is triggered once
the cargo enters and is recorded in the Gate Entry System. This is a big step towards
paperless clearance, and as the red lane declaration reduces to 20 percent, 80 percent of
cargo can be cleared through the vellow and the green lane using the risk management
systems,

At the earlier stage, the Customs officials were entrusted to collect the duty and taxes
and issue the manuscript revenue receipt. A long queue to pay duties and taxes and get
the receipt was the normal situation in major Customs offices, Customs introduced a
process in 2011 which allowed the Bank operating in the Customs offices to use the
ASYCUA terminal and allowed to receive the payment and issue the receipt. This has
changed the mindset that duties and taxes collection is not the core area of Customs and
it paved the way for e-payment. Department of Customs has commenced the simplified
e-payment modality on a pilot basis from |6th December 2021 in the Dry port Customs
Office, Sirsiva. In the simplified e-payment module, the Customs agent will have to
send four details (declaration number, year, customs code, and Export or Impaort)
to the traders, and the traders can transfer the duty and taxes online to the existing
Customs Fund in the Bank located in the Customs offices, The duties and taxes will be
deposited in the government treasury the next morning. The ideal ¢-payment module
would require paying directly to the government treasury in real-time, and this would
be the reality once the simplified module will be fully operational in all the Customs

s
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offices. However, the existing simplified e-payment module would adequately serve an
environment to move to paperless Customs clearance.

In the end, the Customs inspector i1ssues the exit note based on the load in the cargo
vehicles. With the signed Customs Declaration and the exit note, the cargo vehicle is
recorded in the system at the exit gate. The termunal operator system interacts with the
ASYCUDA-World system to check if the goods are cleared by Customs. The possibility
of using the Exit Note instead of Declaration opens the avenue for Customs clearance
with reduced documentation and paperless Customs clearance.

Nepal Customs has introduced the Nepal National Single Window in January 2021,
which will allow traders to send the License, Permit, Certificate, and other documents
{LPCO) the ASYCUDA-World online when the cargo is processed in the ASYCUDA-
World.

2.4, Implementation of Nepal National Single Window (NNSW)

A single window system is an IT-based automation system which shares information
seamlessly. This is a paper-free trade system which creates a common platform to share
information among the stakeholders hence it is an important tool for trade facilitation
in the contemporary world, All the stakeholders can submit their information and
documents needed to import and export through a single-entry point with the help of a
single computer application.

In the recent decade. various countries in the world are adopting different types of
models for their single window systems. Singapore, Malaysia, South Korea, Thailand,
Japan and many others have already implemented this, India, Pakistan, Bangladesh,
Maldives and many others have been developing as per their needs. Nepal started to
implement Nepal Single Window System last yvear. Generally, there are two types of
operation model, one is public and the other is a public-private parinership in which
customs plays as the main operational body and other public entity and third-party
service providers conducts the system.

The basic features ot National Single Windows are Single Entry means a one-stop-
shop and Single Submssion. Not only submits the document, but it also exercises the
electronic payment of duties and other charges. It provides paper free Environment
with standardized documents and data that help for Sharing of information. To mitigate
the customs procedure risk, it operates a centralized risk management system that helps
to coordinate among the agencies and stakeholders. Not only that, it helps for Analysis
of the trade by providing an electronic database.

Nepal initiated this project with the help of the World Bank in 2013 but has not
been significant progress till 2020, In the year 2021, it started to implement by the
agencies related to the Ministry of Agriculture. Nepal National Single window system
will be connected with a total of forty government and non-government agencies in
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different steps. In the first step. In addition to the Department of Customs, Commerce
Department, Industry Department. and Inland Revenue Department, different banks
and other twenty agencies will be connected. In later steps, the staff functions agencies
such as other ministries and departments will be connected.

The vision of the national single window system is to facilitate trade and enhance the
supply chain by making fast and easy customs procedures. To achieve the vision, this
system has set different goals. It aims to enhance the institutional capacity of trade-
related agencies and reduce the transaction costs to make public welfare by reducing
the price of commodities in the Nepalese market and also promoting Nepalese products
by making them competitive. Nepal National Single Window System envisions fully
paper-free customs procedures and administration. It reduces the time and cost of a
trade. Recently on the occasion of International Customs day, Nepal Customs started
an online payment system under the national single window system.

3. Conclusion

Nepal is a least-developed landlocked country sharing its borders with India and
China. Nepalese economy is heavily dependent on import revenue and its trade costs
are considered high compared with others. Nepal has been suffering from a huge
trade deficit. To make trade efficient, Nepal customs has been implementing its trade
facilitation measures to mitigate time and cost which results in the seamless flow of
trade. Nepal customs has been developing its capacity by adopting the continuous
periodic strategic reform plan and currently implementing its sixth version from 2021
to 2026. At present, Nepal customs is implementing the ASYCUDA-WORLD system
(ICT system) for customs clearance and last year, it has started another ICT system,
Nepal National Single Window System which provides all the stakeholders with a
single ICT platform to proceed with the trade. Now Customs has reached a position to
move to the paperless, faceless and cashless Customs clearance system,

Transparent and simple trading procedures not only promaote economic competitiveness
but also, more importantly, remove incentives and opportunities lor border-related
corruption, a consistent problem in the maritime industry, where 90 percent of global
trade is conducted. This is a more efficient delivery of public services that will allow
the government to maintain high-security levels and effective control, thus diminishing
opportunities for corruption. Transparency is the starting point for ensuring efficiency
and is a pillar supporting good governance and integrity. A reputation for transparency
will help a country to attract foreign direct investment.
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Development of Anti-Corruption
Laws and Policies in Nepal

Thakur Prasad Bastakoti’

1. Historieal Background

According to Nepalese history, the ancient era starts from about 75 B.C. but the
initial period of about 1000 years is regarded as the dark period for sake of sufficient
documents. During the Kirat Era, the codification of law was in the form of Mundhum in
which corruption 1s regarded as a heinous crime. During the Malla Era, King Jayasthiti
Malla codified a law named Nayabikasini (Manab Nyayashastra) in 1300 A.D. in which
corruption is regarded as a sin, subject to punishment. King Ram Shah had enacted a
code (Thiti) which was a codified law in the short form with twenty-six sections and
it was mainly oriented to regularize the conduct of people regarding various kinds of
business and activities, King Prithivi Narayan Shah in his Dibyopadesh, mentioned
bribery as a heinous crime, subject to capital punishment to both of the parties, giver
and receiver of the bribe, as the great enemy of the country®.

1. 1. The Civil Code (Muluki Ain, 1910), 1854

Civil Code, 1854 as the first codified law of modern Nepal was enacted by Prime
Minister Jung Bahadur Rana and remained a general law of Nepal for a long time.
It contributed as the backbone of the Nepalese legal system at that time and also has
had great influences up to the present legal system of Nepal. It had some provisions
regarding anti-corruption. The main provisions in the sphere of anti-corruption are as
follows:

+ If any judicial official released an accused, who had already confessed his crime,
either by taking a bribe or otherwise, the concerned official was to be imprisoned for
6 years after dismissing him from his post if the case was related to murder,

+ This 1854 code was very strict in punishing the government officials who misused
their authority or acted in an authorized way. If anybody, falsely representing
himself as a government servant, behaved in that capacity. His accomplices were

| Under Secretary, Judicial Council Secretariat, Ram Shah Path, Kathmandu,

Prakash Osti, Kanoon Sambandh Kehai Abhilekhharu, Pp. 76-84, (15t edition.), Cited from. Jhamak Prasad
Sharma. Codification of Anti-cormption Laws in Mepal, Scuvenir CLAA, Tangal, Kathmandu, 2066, p. 5.

3 The Civil Code, 1854, Kayainama Lekhaunyako, Sec .
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also punished leniently i.e., 18 months of imprisonment”.

+ In Nepal, the important document bears the seal of either the king (known as Lal
Muohar) or the Prime Minister (Known as Khadga Nishana). Persons making forgeries
of these seals were to be punished severely. The main culprit was to be given life
imprisonment along with confiscated®.

+ Dharma Kachahari established by Janga Bahadur Rana was a special court to
deal with cases of bribery, corruption, maladministration and violation of the law.
However, this court was dissolved by Ranodip Singh®.

Wherever the civil code, a milestone of the modern Nepalese legal system seems to
have become a source of all future legislation.

1.2 Anti-Corruption Law with Modern Trend

There was no separate institutional and legal arrangement for the prevention of
corruption up to 1952, Either the King or Rana Prime Minister would be supposed as
an institution because they had the sole power to punish or take action for corruption.
The Prevention of Corruption Act, 1952 {2009 B.S.) as the first codified anti-corruption
special law was promulgated by King Tribhuwan.

Section 2(d) of the Act defined corruption — “It shall be deemed bribery or corruption
if the government personnel, while performing a governmental task with intention of
abusing their position, takes or accepts salary and allowance other facilities directly or
himsell or took through other or gives or ordered to give; or took undue benefit more
than fixed by taking benefits of opportunities with the person whose work is in his
office which is under his jurisdiction.

The Prevention of Corruption Rules, 1952 (2009 B.5.) was also issued by the government
to regularize the procedure of investigation of corruption cases associated with public
servants, These rules came into force from 1953-6-15.

Public Servant’s (Prevention of Corruption) Act, 1957(2013 B.8.) was promulgated by
King Mahendra in which, Section 2(b) of the Act had defined the term *public servant’
as:

Government personnel

Governor of Rastra Bank, director and personnel

* o *

Member of cooperative board and personnel

Member of the development board and personnel

Member and personnel of municipality and Gram Panchayat, and

¢ Other personnel to whom the government will designate through information from

time to time.

4 Ibid. Hakimko Nauma Kerauncko Mahal,

5 Tulsi Narayan Shrestha, Nepalese Administration: A Historical Prospective, Rhino Publication, Kathmandu,
1989, p. 285.

o [Ibid,

*

*
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The new theme of this act was that it had arranged for Special Public Force to investigate
the corruption case along with the provision of the Special Court for hearing such
cases. The Government also i1ssued the Public Servant’s (prevention of corruption)
Rules, 1958 with a specification of the procedure of investigation under the Public
Servant’s (Prevention of Corruption) Act, 1957(2013 B.S.). This act was repealed
by the prevention of corruption Aet, 1961 (2017 B.S.), which was more extensive,
comprehensive and broader in terms of the definite declaration of punishment for a
particular offence, punishment to an accomplice assumed officer and suspension of a
civil servant after filing a lawsuit of corruption against him'her.

The Act has provided jurisdiction of Court”. as follows:

+ The power to dispose of cases relating to offences punishable under chapter 2 shall
best be in the Zonal Court. (Repealed on Nov.10, 1986)

¢ The date of appearance in the court in respect to cases filed under this chapter shall
not be extended more than three times and shall not exceed a total period of thirty
davs.

+ Notwithstanding anything contained in current laws, even if a person accused of any
offence punishable under this act denies that he is guilty in case evidence available
at the moment shows that has committed the such offence, or in case there are
reasonable grounds to believe that he has done so, the court may demand surety or
security from him.

| ]

Institutional Arrangement for Prevention of Corruption through Codification
of Law

The Corruption Prevention Act 1952, for the first time, had made an arrangement for
Corruption Prevention Officer appointed by the government. The Public Servant’s
{prevention of corruption) Act, 1956 and the Public Servant’s (prevention corruption)
Rules, 1957 had made the definite institutional arrangement i.e. the Department of
Special Police for the investigation of corruption cases as well as provision of Special
Judge at the Supreme Courl. The Prevention of Corruption Act, 1961 arranged lor
# Department or Special Police and the Special Police Officer was responsible to
investigate the corruption case after which he/she would file the lawsuit at the Special
Court prescribed by the government. The Supreme Court was the court of appeal to the
corTuption case.

So far there was the laxity of constitutional control, After the second amendment in
the constitution of Nepal, 1957, an arrangement of a separate constitutional body
named the Commission for the Prevention of Abuse of Authority was made and the
commission was responsible for the investigation along with the prosecution, judgment
and departmental action on a case of corruption committed by Departmental Chiefs,
their superior and dignitaries of constitutional bodies.

7 The Prevention of Comuption Act, 1961, Sec 27,
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The Prevention of Abuse of Authority Rules, 1937 had arranged procedural aspects
of the investigation of a corruption case and it can be regarded as a milestone in the
history of codification of anti-corruption law regarding institutional arrangement and
procedure. The subsequent Act and Rules also have borrowed most of the provisions
of these Rules regarding the definition of corruption and improper action along with
procedural aspects of an investigation, Since the provision of investigation, prosecution
and judgment of a case by the same authority was contradictory to the theory of Natural
Law, this defect was removed in the constitution of the Kingdom of Nepal, 1990 by
making arrangements for the Commission for the Investigation of Abuse of Authority
{CIAA) which is responsible only for investigation and prosecution of a corruption
case and 1t has to file the lawsuit of corruption case at the Special Court.

The Prevention of Corruption Act, 2002 has arranged for National Vigilance Center to
effectively control corruption-oriented acts and to promote people’s awareness against
corruption®. Implementation of the Commission for the Investigation of Abuse of
Authority Act, 1991 is another milestone in the legal and institutional basis for anti-
corruption way. The Act has an arrangement of duties. rights and responsibilities of
the commission in detail. The Act has mentioned “corruption and improper conduct™.
The Interim Constitution of Nepal also followed the same provision of the former
Constitution by giving continuity to the Commission for the Investization of Abuse
of Authority. But, the Constitution of Nepal hasn’t continued the concept of improper
acts in the constitution. [n this context, the Supreme Court of Nepal has interpreted
in the case of Kalam Bahadur Khadka v. CIAA® that CIAA couldn’t issue any order
on improper acts after the Constitution of Nepal (2015) discontinued the previous
provision of such improper acts from the present constitution.

As the judges, army, dignitaries of constitutional bodies, subject of cabinet decisions
and non-government sector are not under the jurisdiction of the Commission for the
investigation of Abuse of Authority; there is a separate legal arrangement to govern
them. Judicial Council Act, 2016 has arranged to prevent the misconduct of the judges
of the District and High Court, Army Act, 2006 has arranged for the investigation
and prosecution of corruption of army personnel by a committee chaired by the
Deputy Attorney General and associated by the chief of law section of the Ministry
of Defense and at least major of the Adjutant Department (legal office) as members.
The said committee files the lawsuit at the Arm Special Court chaired by the judge
of the Appellate Court in which the Defense Secretary and the Chief of the Adjutant
Department (law office) are members, Supreme Court hears the appeal against the
judgment of the Army Special Court!®,

For dignitaries of constitutional bodies who are not performing rightly, and have bad
conduct and dishonesty to the duty of his‘her post, the Impeachment (Regulation of
Procedure) Act, 2002 has arranged impeachment of him/her.

£ Id, Sec 37,
9 WKFE 2077, Yolume 1, DN, 1425,
10 Army Act, 2006, Sec 62,
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Similarly, the political party Act, 2017 was codified 1o govern the political parties
regarding their political corruption according to which a political party has to maintain
an up-to-date account under the prevailing law and the annual report thereof should be
publicized within six months of termination of a fiscal year in which the name, address
and occupation of a donor providing the donation more than Rs, Twenty-five thousand
should have been mentioned.

3. Conclusion

If we analyze our legal provisions regarding anti-corruption, it seems that we arc giving
emphasis only to cut the ill leaf but not to cut the major ill roots. Furthermore, the
rules and regulations are not applied properly. Critics often mention that many holes,
shortcomings and leakage are there for the acquittal of a corrupted person. CIAA as
a constitutional body 1s not legally authorized to investigate all the corruption-prone
areas, for instance: - private sectors, I'NGOs, privately owned banks and other social
institutions., Some public sectors or government-owned areas also do not fall under
the direct jurisdiction of CIAA. This condition seems to have been waiting for proper
address through new legal provisions.

Though Nepal has already signed the UN Convention against Corruption, 2003 and
has ratified this convention on 29 Mar 2011, the anti-corruption bodies under the
government are not able to act effectively as per the spirit of the convention. The
convention has taken a holistic approach and also has included a comprehensive array
of anticorruption strategies ranging from good governance and structural reform to the
participation of civil society. We haven’t been able to grasp that spirit as per our needs
and necessities. We also need to focus on effective government development strategies
for combating corruption in all spheres of public life.

Furthermore, establishing transparency and accountability through rule of law, control
of private sector corruption, international cooperation for controlling money laundering
corruption ete, are yet to address through proper legal formulation, Protection of
separate witness and experts-related laws are still the subject of mere talks in Nepal
whereas such laws would already have been formulated by parliament. In the coming
days. CIAA as a separate constitutional body also seems to emphasize the policy of
establishment of proper data banks containing records of corrupt officials, corruption
cases and corruption-prone areas on a sectorial and scientific basis. In order to reduce
the influence of the political parties, CIAA’s jurisdiction should be expanded by laws
and laws should be granted to take action against them. Along with this, Effective
policies on the study of system reform on service delivery and institutional mechanism
to enhance good governance also seem to strengthen by three tiers of government in
the coming days.
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