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TS Y HEINT ©IHT SR TS e Wiel RN Fraf-2d e =i 79 |

T T W1 MRS WAL T Higel AhiqUan! TSR T T i TWHR
1 FEATTRITe STRAl Shaed ael TSHar I T4 Faafaem™n THu- sridsarerien A
ST T4 SMHRYA faga A Afa 2 |

TSIt g% (Public goods), TTasT-eh o1 (Public Will), |resiieh fa¥ (Public Matter)
QAT HresifTeh TUHR (Public Interest) ShT TFI-EHT Todeh! Bftd fad a1 =/l o sfa=nfies
T ¥ Wik AITd g |

Geoffrey Vickers bl AJHR qrasieh AIfag® : “decisions giving direction, coherence and

continuity to the course of action for which the decision-making body is responsible.”

A& 3Ah YA Hhl B : “It may well be enough to define a policy as purposive course of

action or adopted by those in power in pursuit of certain goods or objectives."
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fohereens) gavT 3fad are fasmedent s T8 | Fad fafve =oes @ T 3faa
fashegent BHIe T4 & A fui 811 I8 97 : “Decision s the bridge between thought &

action."

S T TretdH fofaen! gesem 31T‘h_rﬁ STOTT T Y3 “Decision making involves the choice
of an alternatives from among a series of competing alternatives."| frofereh s Terry @1’@?[ It

is the selection of one behavior alternative from two or more possible alternatives."
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o frafa foim
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ITRT TR “TIISTh! SEYHTTEY Tmtor 1 Hifq aefan 7= T g7 favim 7 <fifarma fof
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T fToTeRT XSRS Anderson He3 : "Policy decisions are decisions made by public officials
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T TeuHT A1 ST W GHSH fa=et o6 U T D |
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HoaR Hreameh! il 9f TXATes aferll IMs e TS | TRHR 3h HHSR 98
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AfifeTa ferotrent STaRumT Bf=raRugEre YT fHUEiE T qeaTe HaaTaRuTes fagu- Sa
GraLTeht ToeeeHeh FHUHT YA TSRl TITSiehl B | FHfcdd et =Hid fHTomE gure 9
IR STEROH] TR YSER S1s Seral T 21 | 7 fohfEmen! yerarel HeeiTd &9 8Ro

TR FHTSHT fIae TS | HEINT W] YRR Hhars 9% ITqh SR |

YRR Vehres fawens 3fe 10 ear Aresmel ufd eht &4 | FRT femeea uf4
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TRITTHRh] YT FATTHT 2 |
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B | HEE T U A1 AR d h1egu- grel TRUHT STaEeel e CrEaieTueh]
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q. fawavEm

ToeRTeiiel SIEEAT YR A= T3 Seareeal ATl TIHT e ATTHT B | 91l i
A FEEEE g oA | fafue v ufq asa@ent B9 @ ufq heEl STIareed Sist stfienier
TorhTasiiel ST YRR -0 THRIEE STHTIHhRI SREUsH! T TR sfetaen! fafie
FIIATEAE Y G | TTH-ehd] T faTeiTehesel YR HEe-EH] T TJE-HEEae
faferuent frerteEaTE ShalsH B 9 ' IRMREIRETE 34 TR giteshior o1 3 Toen © fe v
Mars | T NeREH YRR 3R U@ I gfehiveEar YT Ui AdTeish! e
Toran! grEfiTeRdTent ST == T 9IRS B |

. VEERATS EF@ EZFQ??I'UT (Approaches to Corruption)

YRTAREATS HEHd: NIEEE grhdehlulqld T R | afeen Corruption as Principal-Agent Problem
STHHT Principal ﬁAgent ] Y HAGRATS I T T 7T | aﬁ@, Corruption as Collective
Action Problem. T8 Ithive] YET=INEATS HH{Eeh Teeieh] FHEH] TIHT T8 A THl GIeehivl
Corruption as Problem Solving & HITYehT U= Fad Wik fa=R ST TerERaTs FHE
AT IUTHeh] TIH] TARS |

R.9 Corruption as Principal-Agent Problem

I FTYRONEATS TEIATA ERM G 9 TR | I FareeH T Principal-Agent hl T8
Tt faw B | PrincipalﬁﬁWTﬁAgentaﬁfrﬁWWT@ | I SAYfAfEEs
Principal g1 91 HHANEE Agent g1 | T context JTAR Il oY HIhtieh U g TS |
SETELUTER! AT 1 AT HrieaTeeh @i 350 qeh! URIeNes Sk : 9fda, Heafades
Principal 1 TS Y el qeeh STTHHT TUT 37T HHANIEE Agent | FEd TTAT~=h TASHT
T WEAH ST Principal 9 99 faifad TSIfUsRizE Agent T 9 Tfhes | 3T YRR
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% fawam sfsd TR yguet wraftes yermes gedd afeaieg e faurie geies
Principal B ™ Bureaucracy = Agent B | IR TSHIfaeh WTEReh] §ehHT STl Principal
T Y TSI gcd Agent T 971 s |

RIEEL R Hed &UH fere HI"¢|('IIQ’II$r SlcHHI TRenl Higrey ¢

9.  Principal/Agent %l 1Y TRHHh diverging interests 89 | Principal, benevolent Actor K|
T ITA Agent Tl HTIATE TR T TS | T, Agent dTfe SATIh HIESI(-eh Teqw=<Tl
3R Tt Taned @ 7+ & 7T |

. Agent E=u| Principal H=<I E] AT &9 (information Asymmetry) I ST HE! WadH
SRR 9 g |

3. Principal & 'principled’ 5 3T Y= A=aram T STRmEAH 9184, T gar | 3,
fiel yeeraR faaeromn 9fRa fient Woe |

IereR froorent anfit auent srfrmier Tfted Te S=Rifted Tades qon LT GUReE 99
STILRUTHT STTETRA < Raea] | FTTER YRR g Go ST a2 SiiEHeh! &58& (Opportunities
and Risk areas) TS H T TIehesIehIueh] Hifd STaeTeH, HTIH YR, TR, fsieo,
deregulation, oversight agencies T&hl TR0, meritocratic recruitment T EREINEIG ]
gfaem gfgsrea fafi gemn Gere i SHIeE 9T | 2 T JIHeEe TRIHReh Tream]
MY AT T FEE | el STET SR GUR i+ <REdl | R, S| SAME IR (Systemic
Corruption) B, & WY ST GhNIcHeE TR IMGUA % HidUT TIHHT YRR el
THA AT | Transparency international ¥ Global Integrity Index <hl JaoeTeeeTe & o 9
AT fReh T T JIHEEH W YO eeh! TETH! S |

TG1 TRt 78 A T 2 T ‘4%9|r5\’rlj§-lrﬂ|°hdi6{“ Principle ngentApproachﬂT'{%a'ﬁWﬁ%ﬁ
FHASTICTE G TSR T AT B | A1 TTRM Principles are 'principled’ =
I T TGS, TN Y9 33! B | I Principle 88 1T TSiHIfdeh A7 T STaUGE
fyiiTEe YRR a0t =6 7 F3@m3A (No political will) T STTHTHT WRIHRAT Hel
T 99 Y9 <Rast@ahl B, TG principle agent problem 1 TIHT YSTAREATS & G0

THI B 9= A R B |
R.R Corruption as Collective Action Problem

ENEUN Systemic Corruption environment HI IRERATS Principle Agent Theory S| '{:lﬁl:[ Hobl
9% Collective Action Theory ! TSI THATS AT 7T FATH U B |

Collective Action Theory o group dynamics fi =aferet T aERS IR TRRT TS |
TWhRaTeees™ fy=d 3239 Witaest onff1 g1 GH-aacHes FealT | collective action B |
T 6 Gfesh 3T T ATHT ST Ha=1dT s a9 Afehel fsil Taed (self-interest)
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Eﬁmmzrrﬁqao—cm uw(qﬁ HI‘-L%% gecich HHH] W@ U5 | Rational Economic Theory
I ITTER TS TURRATARE =18 Wb FHART o1 AR A fh g7 T 31 S=aay oy
(Self maximizers) T ST §rar | T SAfh 3TE TReh! TGRS e T HEISTIER
RS TR TH ST g TR ohH TS |

TR G541 ¥, ool TeR e Tgid 81 9 SR e | T, 3o YRR THSH
Y% AT fI=HM g3, Principal 91 Agent T U Fhpareharaan Tgurt wush! feafd g,
TS e WeraReTe fogE g7 =ded ¥ faemument enfit siRAiawhene 9ger ufq e |
YRR TS H 81 el STRTSlls Oi YRTER AR 9% SHeh! T Tl O+ 3113 T Tfehad
AR AT S TERAT Yol e & | T9L FHTSToh! Bleh o1 =18 TSTITae e o sHe=r] o
st &5 o1 U 23U AN T6 YRIERAT Feh| queh feafamn yerem framsmmes anfr
ST |y Sfeaifad TaTEeE 31efdE g1 ToH | YRER % RS | YRR Tahfd
AR VT HHgF 9 T |

T ST Principle Agent theory T TS TS GHIEhR AT™A TH TSR] aEe
=T T T T T FHISTHT TS T Principal 31 EIHT & rEems 99 A s | bt

= m Principal agent approach = foqufia w8 & (complementary) =1 &aT fom
Hihes |

T SRV WHfEHh T8d HThd YRR (IR TR hel Faad SSRes forehram

3T 9 context specific U HROT IR G GT‘I%‘T{D[&WTE_'T T SR 7 B |

R.3 Corruption as Problem Solving Approach

e g3 TAURUMEE WRTERES R 9T | fIUah] Urg-s 9 1 gfeshiure) fadd
Teh Ieshiv 37T ‘ URTEIREATS FHE GHIET! U (problem solving option) hl TIHT B
T TR B | FEh! HdeTsl A BIg4 il YSER T4 94 Bramear 21 | @, fafae= s1ef ueeifas
T HHSTR YL S0l (Weak Institutional Environments) STThT ST 18T HEATEE
UL M T G, Tl I harsheiugsel Shiqud THEeEs! T ufq fsuan diar
JAETE A SHI0 THh! G- | el SRl AT TRAATHR FHIR hewah! Tg9aet I
FAYROMCATS TR TS |

i ToeEe frell T aehT STERYd Hal giaemeh! Tftaent @il 94 g Srareheras
TNl g Wen! feafa ®1 379 g us! foshey ATl siqua sraemn omq wrfade
YRTERATE FHT FHIHMR] U] &9 feTten! fams 9= Tcgfh w8l | I8l {3
U JIHTEHT AN AT *IRMER’ T3 Productive strategy 1 TIHT YIITHT STTEUEH!
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3. AT e HHI fiRT TERTERAT (Relevance to Nepalese Context)

TR T STAURUMEE T 7 F TIHT TRl TS HH THA a4 o | Fagem dfeal
HIYRUM, corruption as Principle-Agent Problem 1 YTERTeRdTeRT SIRAT ERY TR | AUTeTE
TATHH] YRR I IS Ie! HI-IAIehl AU SHE SREwS | HIgH HE-Ea T
AT JATHATGYT Fraf-eld FHARGE NU Agent T8 U G Y H-IAMET FI-=T0rhT aTfiT
"Principles’ i gEa fafy= SUTIEE THNTHI AU Ui SFEs | STRETId a8 TRE Rl 1oy
& T TRuehT fafy=1 FRIETHe qe1 SUScs SUTIEEH! TN JHhT IS0 § | 7K,
T SUTIEEH! THMRRIYES AT YUH Sd 2 T ey B | feagsar fafearn garstent
T 1 TSHITIS, ShHa, GRemenH, Fsit &, | a1 Susih [fkfaen! Frem Tsen! aealt
THEHHT I SRARaTTH e YU TR Toies R | TTETaR SEIanT TgE-HM
SIS TREhT ST e T STIh! TS TR AT af =1 TR fem 21 o= afea
ST B | 37 Af=aRuger! e STRErarel &+ e saeen wgg X Aifara foafas
H- t@_'[ T 7>|w—lﬂ_'|ﬁ TR _rlTIﬁEEFRﬂT foemm fagerarae afq Principles are 'principled’
I I 37%h Tehl ST TH Fohes |

o g _clg_{Tﬁ TARS T YRMR A9Teren] Gy Principle Agent Problem 1 T A WA |
1 q 3T Collective Action Problem hl TAT TN W | 3T T‘[W SiE| ﬁﬁﬁ'ﬁh’l@"@@
TURRATEE Folet THIET I TH SeThahl G |

T YRERT TS Te ToTehl GI=eEH] STUEEEY el HIfH S Sl 9 g TR T
YRR fE=0reh &1l el AMTe foe A8 Tes | R, TUETeTsh! SHaaraeht T famet
Al godt goh1sd TRt Fened U B | JeRunies e T fSToen a1 J9gA g Siqua
HETAIEEHT Yo fed TE ® T ek foq T SHerE 9rd {1 ariest R STTetor =4 | 7 9t

ST IAdA U3 Hiches |

7 feafam yerRerR g ganemew! fasmedsn E991 3R a9 gftemiomen wrdfiena ufq
TR Hre T 3 ¥ 2w | g s U HieA AgaT o USgu G THTe s SHE
TOYTHT AN R FAETe! STfafih ThH o1 316 T el JERISTUeh] 3TgYd THe® &R & |
fertt &sTeRT HfEet STHIT=ieh BT YMEfeh $heyhe a1 1= hiqqd TR T
AT SRR AeTeh! fIeheq STUATSA SMe U] AT TReRT B | T Ierar’ arE Tue
AT STTSTReh] ETHT THT TN WEURIh! STl B4 e Hiche |

¥. frery (conclusion)

TEARAT B TRl SUTh i GMehUEs SThRAT JU & R fIae -
AT A AT F HewqUl el Ted e | T diH STauRTeTs. e
T BT YRR 01 Y9l g4 T HRURE qiged T U fased faq
TfRTAT WeraR 757101 319F GTeehi g Ha fgfaen <fEe |
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Strengthening Governance’s
Integrity System

Dev Raj Dahal'

Introduction

The Constitution of Nepal provides a scope for open, legitimate and accountable governance
at both shared and self-rule levels. Governance implies the ability of institutional leaders
of the state, market and civil society to honestly and justly administer activities beneficial
to citizens’ lives. This means leaders who exercise power and authority must show that
they have judiciously and legitimately used and performed duties to protect constitutional
commitment to social welfare goals. The integrity of the institutional leaders of governance
presumes their qualities of being non-corrupt, fair, just and efficient in the delivery of
public good. It creates trustworthiness and makes corruption, crime and arbitrary use of
power a high-risk gamble. Corruption is, however, characteristic of “soft state” syndrome
of South Asian nations defined by “deficiencies in legislation and in particular law
observance and enforcement, a widespread disobedience by public officials on various
levels to rules and directives handed down to them, and often their collusion with powerful
persons and groups of persons whose conduct they should regulate” (Myrdal, 1970: 211).
This definition is particularly significant for Nepal long plagued by pervasive corruption
and crime, not only as an individual act. “Instead, a rage of stakeholders spanning public,
private and criminal spheres operate as one to steal money from the people and ensure
impunity thrives” (Niti Foundation, 2019:1). A deeply rooted culture of patrimonialism,
corruption and impunity in Nepal has thus infected its equitable development and tainted
its international image.

The national integrity of Nepali state has become delicate because its leaders lack deftness
to exercise legitimate monopoly of power to contain “criminals, tax evaders, dissidents
and traitors, its nonconformists and perhaps active rebels where the government has to
use force against its own population” (Nicholson, 2004: 47). The vital bits of Nepali state
institutions are heavily infected by the special interest groups disabling them to enforce
the Constitution and rule of law, prevent rent-seeking, keep social discipline and spur
positive peace. The classical Nepali state’s basic functions: internal and external protection

1. Reader, Tribhuvan University
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of land and people, their wellbeing and public education through enlightenment on both
raj dharma (statecraft) and sanatan dharma (cosmological duty) amplified its resilience.
A duty-based state-citizen codependency had cultivated a harmony of mutual interests
to avert mutual vulnerability and foster cooperation for a shared future. In a governance
of right-based now where power, authority and legitimacy of leaders are pluralized,
constitutional stability requires civil society rooted into its classical ideal of niskam
karma (selfless service) an ability to mediate the extremes of Nepali society stoked by the
utilitarian tendency of political power and exchange relationship of the market seeking
to optimize both in the middle path. The autonomy of Nepali civil society, educational
institutions and media from special interest groups, alignment with national priorities and
worthy support to the needy citizens are important tasks to motivate their revolt against
fate and fight for exposing the culprits to the risk of their public exposure and humiliation.

Nepal’s ancient notion of shuva lav captures modern ethics of business practices and
fairness in transaction uncorrupted by predatory selfish gain. It fostered the perfection
of marketplace to roughly balance demand and supply. In a state of market inefficiency,
only the bribe and political patronage can provide an entry point to it. But it spawns
effects of Gresham’s Law—scaring off honest investors, impeding economic progress,
deflating political legitimacy of the governance leaders and penalizing those at the rock
bottom of society having no access to the levers of power. This has stifled the general
welfare of Nepali citizens. The common tendency of monetary accumulation does not
go to reinvestment in productive sectors, but to foreign banks, excessive consumption of
luxury items and distortion of market and management practices in the nation. Mutual
accountability of governing leaders helps synchronize the means under the constitutional
rules and achieve Directive Principles and Policies of the Nepali state. These principles
and policies are compatible with the goals of good governance--security, rule of law,
voice, participation, service delivery and peaceful resolution of conflicts. But the multi-
actor governance requires mutual adjustment of their leadership, effective communication
among them, coordination of various ministries and departments, steering the right course
and collective action to capture their synergy in anti-corruption drives.

In Nepal, however, all the constitutional bodies of the state are now at the heart of political
discourse for their excessive partisan, not politicization, which is public in nature. An
attentive public has begun to ask questions: How far these governing actors upheld cardinal
virtues of integrity and creditworthiness, remained professional and effective in reducing
the cleavages among themselves, managing public affairs and maintaining a modicum of
social order that is just, inclusive and democratic so that provision, production and supply
of public goods becomes easy? Whether or not the actors of governance have been fulfilling
the democratic requirements of popular consent, Nepali citizens’ needs, constitutional and
human rights and moving in the direction of achieving the national vision of an egalitarian
society? Do all national actors and Nepali citizens adopt constitutional behavior and
impartially follow the rules of the game? Has the multi-level governance of the nation
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enhanced a robust public sphere so that citizens of today exert their civic competence
to influence policies, decisions and actions affecting them? Is the existing institutional
mechanism agile enough to regulate nefarious elements either through stoking fear or
force that often assault on national integrity? These questions are of greatest significance
to know the performance of governance in Nepal and determine its normative character
whether it maintains its duty and integrity or not.

Practical Initiatives

Nepal ranks 124th least corrupt nation out of 176 countries in the Transparency
International’s Corruption Perception Index. The UN data reveal that corruption accounts
$ 3.3 billion losses. Nepali parliament has ratified UN Convention against Corruption
(UNCAC) in 2011 and has formulated National Strategy and Plan of Action to reduce it.
The new acts are formulated as per this convention giving legal teeth to the Commission
for the Investigation of Abuse of Authority (CIAA) to investigate, projects undertaken
with public money. The recently unveiled five-year policy paper of CIAA has three-prong
strategies: preventive, remedial and promotional. It aims the reduction of corruption by
half, set up efficient monitoring on mega projects, institutional development, increase the
cases of filing corruption, engage in evidence-based scientific research, modify laws to
expand its jurisdiction, promote civic awareness of citizens etc. It expects efficient and
coordinated governance of Department of Money Laundering Investigation, Revenue
Investigation Department, National Vigilance Center, Central Investigation Bureau and
crime branch of police. The CIAA with civil, police and national intelligence agency has
set up a mechanism of “close monitoring group” to monitor the officials or business and
organize sting operation against the suspected persons. The government has tabled two
bills in the parliament: one to amend the set-up of Nepal Special Service aiming to control
organized economic and other crimes and the other is Policy Research Academy aiming
to foster administrative reforms and good governance. It is presumed to act as a national
think tank and offer policy inputs to the government in many areas including corruption.

The CIAA’s constitutional mandate stands to control corruption and abuse of authority. The
Office of Auditor General does public auditing. It has disclosed huge unsettled accounts
asking the government to take action. Its empowerment for ferreting out irregularities and
stiffening the spines of accountants in demanding explanations for improper accountings
from concerned ministries, departments and corporations is important. Independent
courts have the mandate for adjudication of disputes. Ironically, they are overloaded with
cases and are found “protecting members of the kleptocratic network™ (Niti Foundation,
2019:13). The Election Commission (EC)’s prerogative is to conduct free and fair
elections and impose ceiling on campaign expenditure so that ordinary citizens are not
disenfranchised by disproportionate influence of private money, muscular power and
organized interest on leadership selection. Ideally, public participation in the democratic
process is expressed through free and fair elections where the roles of EC, polling officials
and voters in the selection of honest and capable leaders become crucial like the Public
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Service Commission mandated to recruit meritocratic and inclusive civil servants. Only
responsive public representatives can uphold the integrity of their office and make
executive leadership accountable to their actions. The Public Account Committee of the
parliament, security agencies and a variety of watchdogs including media and civil society
are similarly placed to monitor the temerity of high profile crime, corruption and abuse
of authority and suggest measures for legal action. Laws and institutions only affirm the
chilling Nepali belief that “spider’s delicate web can entrap only small insects leaving
the powerful grasshopper escape tearing the web itself.” As the taproots of corruption
scale higher ups, the Constitutional Council, mandated to recommend the appointment of
all constitutional heads, needs to function as an impersonal Ombud to look after overall
checks and balances of power and keep all functionaries of the nation under day to day
scrutiny.

Strengthening the integrity system of all constitutional organs is vital to coordinate many
anti-corruption and crime branches, minimize the penetration of special interest groups
and geopolitical actors aiming to stifle governance outcome in their favor. It is critical
to pursue general condition of political stability, progress, happiness and peace Nepal
is aspiring to achieve. The insidious corruption refers to an exit from the accepted and
expected behavioral standards by those in authority in pursuit of illicit private gains
from the public wealth. The line between accepted behavior and unauthorized personal
windfall gain is thin in Nepal which is undergoing rapid political, economic and social
transition lacking optimal public security, rule of law and justice and infected by thieves
of state, free-riders, criminals, conflict residues and extra-constitutional forces for whom
national sovereignty is an enemy. When the rule of law is dissolved into an eternally
unsteady transitional politics, political leaders are driven more by a strong urge to change
the constitution to fit their behavioral pattern rather than changing their own habit, legal
or illegal, and vertically integrate their patronage networks, even seek external support to
weaken their rivals. In such a context corruption turns out to be a toxic lubricant of the
undemocratic process, not only a matter of misinformation. Elimination of corruption is
important for restoring all the traits of good governance-- sustainable economic progress,
social cohesion, political accountability, judicial fairness and democratic consolidation.
Bad governance hits the poor like hell as they have less means to defend and achieve
social progress.

Corruption permeates into individual life when one prefers to live beyond one’s means and
deviates from ethical norms and rules to indulge in the embezzlement of public resources.
It equally reflects an institutional decay whereby public officials subordinate their dharma,
(institutional responsibility) to the promotion of self-interest. Deviant officials tie up
to their greed -not only government officials but also elected- perverting almost every
segment of society. Ordinary Nepalis are fed up with this sordid problem that is deeply
and heavily infected in the local government itself, which is assumed to serve the people
at the grassroots at large, and so often does not and, therefore, hobbles the integrity of
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governance. A leader who is corrupt, self-centered, driven more by avidity and an absolute
quest for power mirrors nothing but an atrophy of civic virtue. This the reason the founder
of modern Nepal Prithvi Narayan Shaha has eloquently expressed, “bribe givers and takers
are the enemy of the nation.” Rana regime, however, evolved a patrimonial regime and
blurred the boundary between the public and the private sphere, turned justice selective and
drained the power of people to self-express and control the excessive abuse of authority
and wealth of the nation until its downfall by democratic revolt.

The onset of democracy has set off constitutional tradition of politics in Nepal which by
law rendered corruption and crime illegitimate, sought separation and checks and balances
of power but became victim of its own reforms. The oath of “confidentiality” by public
officials and controlled media during Panchayat regime kept many grand corruption
cases under the carpet. In the democratic phase, citizens’ right to know public affairs,
media freedom, oppositional politics and civil society activism have exposed scores of
corruption scandal. They daily highlight the ethical decay of the integrity of rule and stoke
popular demand for better governance to put a damper on corruption and improve citizens’
lives. The reasons of this decay are many: erosion of autonomy of public and national
institutions of integrity which eased influential elites to pursue their selfish interests at the
cost of public and national interest; informal, personalized governance has become more
powerful than the formal institutions, rules and laws; poor boundary maintenance between
personal, public and business interest and frequent collusion of top political leaders for
shared benefits; weak site of public sphere for deliberation on political, legal and policy
issues to muster informed consent of governed and exalt their anti-corruption campaign;
collusion of special interest groups of party bureaucracy, national bureaucracy, security
agencies, geopolitical interests, etc “interconnected by powerful businesspersons acting as
brokers” (Niti Foundation, 2019: 1).

The consistent policy and governance failures in Nepal in achieving their goals are thus
attributed to feeble integrity of politics where leaders are unaccountable to the choices of
their policy paradigms largely imported from abroad whether modernization, self-help,
dual economy, basic needs, structural adjustment, poverty reduction strategic paper, MDGs
or SDGs without their proper indigenization and contextualization to improve national
human condition. Likewise, executive dominance over the checks and balance of power
and primacy of top party leaders over the functions of legislative, executive, judiciary,
constitutional organs, public service institutions of education, health and public utility
and parastatals pose problems in governability. The abdication of policymaking duty by
Nepali legislators and their intervention in the executive domain of development hit the
separation of power even posing risks to the integrity of governance in policy making,
public ownership and execution. Reform is needed in the financial bureaucracy to orient
it towards effectiveness of public management rather than helping politicians to enrich
clients of their constituencies and thereby to pay for their vote.
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Since most of Nepali business and industries are family-owned it is difficult to monitor
their double account-keeping-one fabricated for public consumption and the other real
for private purpose. The lucrative world of business contracts, constituency development
fund, special passport and prerogative of political power enjoying impunity are the major
incentives that motivated businessmen to join politics and distort its autonomy, political
morality and skew public service. Businessmen peddle their influence on the state either
indirectly financing elections of party or candidates, directly bargaining of proportional
seats, or influencing policy making or buying the position of ministers. The influence of
private money in politics has created unequal playing field and devitalize honest persons
competitive ability to join politics. If the delivery of public goods and services is to be
both efficient and effective in meeting the goals of sustainable development, its critical
preconditions, such as capacity development of leaders and institutions, result-orientation,
public participation and the promotion of integrity system of governance must be fulfilled
and a system of institutional responsibilities to society must be set in proper balance.
This helps to check the abuses of authority of various actors and manage the conflicts at
different levels of society arising out of a number of reasons-greed, creed, grievances,
aspiration or tradition of patrimonial political culture.

Petty corruption driven by the survival necessity of underpaid officials is universal. In
Nepal where polity —parliamentary or presidential- remains unsettled and multiple source
of monopoly, syndicate and contractual agreements exist, petty corruption remains in
excise, custom and revenue department, land registration, social security fund, transport,
law enforcement offices, public utility section and within the same office by superiors
where needed services are delayed if bribe is not paid. The government is working to close
the tax loopholes, evasion, escape clause, exception, etc. that do not respect the sanctions,
foster rational economic behavior and maintain transparency in public procurement, sale
of public property and contract. Grand corruption of higher authorities for their illegitimate
gain impedes the blocks the gear of democratic and development processes and corrodes
public trust on them. The endemic corruption “imposes an excessively high cost on small
businesses.” (Langseth, Stapenhurst and Pope, 1997: 4). In public sector contracting,
the costs of corruption are reflected in the waste of scarce resources, misallocation and
bad practices of elite civil servants and politicians. Although it is difficult to estimate the
ecological, social, economic and political costs of corruption in Nepal owing to its secret
deal, one, however, easily notices its effects, such as purchase of luxurious items, fabulous
life-style, rent-seeking tendency, decision in favor of unproductive project, increasing cost
of goods and services and gradual entrapment of the nation in the vicious cycle of debt
and poverty.

Where bureaucratic corruption is institutionalized, it follows several frustrating
consequences, such as a bureaucrat does not hold his or her job in high esteem. In case
of low salary differential, promotion system fails to be a factor to motivate much. Rather,
tendency appears in foreign travel and, in some cases, phony imbursement. In social
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welfare state like Nepal major parastatal contracts are obtained only through inducement,
patronage, political connection and rent-paying. It has become a business necessity.
In Nepal, political recruitment of all constitutional heads on the basis of distribution
of spoils among mainstream political parties hobbled their political will to take action
against grand corruption. The primary functions of constitutional bodies are to examine
the fairness of the decision-making process as well as the discharge of responsibilities
by the public officials. Anti-corruption initiative is less likely to succeed in the absence
of public support, especially the support of attentive public, media and civil society. In
strengthening the national integrity system civil society like Transparency International-
Nepal Chapter has a vested interest in monitoring, researching, detecting and helping the
government in reversing the activities of irrational public officials and businesspersons
and inspiring citizens to act. Civil society and media become ineffective if judicial process
does not function as a guardian of the public interest. In ways constitutional heads are
appointed by the Constitutional Council and judges are appointed by Judicial Council on
the recommendations of political parties and promoted without caring their backgrounds
and ability cause difficulty in performing their roles independent of the political process,
patronage and special interest groups. This has imposed barriers to the maintenance of
integrity of office and prevention of pilfering public resources.

This explains why most of Nepal’s big public projects on hydropower, construction of
buildings, road, bridges, etc. fail to complete in time, soar the cost and uphold low quality.
Most of enterprises are at loss. In the case of enterprise chiefs or constitutional heads, top
political leaders distribute the posts along partisan lines many of them may not be qualified
for the positions. In such a case principles of professionalism, ethics and management
principles are trampled while nepotism naturally contributes to misuse of authority and
misappropriation of funds. Appointees have triple benefits: no action on poor service
delivery, political protection and self-enrichment at the cost of public interest. Examples
of recent grand corruption abound in both political and private sectors such as Lalita Niwas
Land, Wide-body and Narrow-body Plane Purchase scam, 33 kilo gold scandal, Ncell Tax
Evasion, Melamchi Contractor scam, etc.

Conclusion

Since politics is the vital decision making system integrity of this system has positive
effect on good governance at the level of public administration, business, NGOs, civil
society, INGOs and donors. The past public opinion surveys have consistently indicated
the high scale of corruption in political parties, people’s representatives, police, judiciary,
revenue sector and business in consecutive order. It is, however, risky to the office of
integrity to bring high profile corruption and crimes to adjudication given the indulgence
of top party leaders and their threat of impeachment in the parliament. The public sector
anti-corruption strategies involve the setting up and enforcement of a public sector ethical
code, improved remuneration and strict penalties, organizational change of civil service,
disclosure of income, assets and gifts by public officials and transparency in the acquisition
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procedures. Public programs afflicted with corruption require proactive role of CIAA and
highest level of audit institutions, such as Auditor General that work as watchdog role in
society, law enforcement agencies of administration and police, effectiveness of crime
prevention body and speedy justice system by keeping judiciary away from partisan clout.
The success of such institutions lies in strong political will backed by the highest echelon
of the government. They must possess autonomy, build power of access to information and
credibility of leaders before the public eyes.

When corruption turns out to be systematic, it introduces irrationality in every spheres of
life making it hard to slow down its wheels without changing the system as a whole and
injecting a high level of integrity in politics, administration, business, security and civil
society. Ethics of integrity applies to every aspects of life of top officials for it defines
their values, commitment, choices, action and course they assume for an organization or
the nation. The ethics of public life such as altruism, honesty, impartiality, responsibility,
frankness, truthfulness and guiding ability of the leaders of governance are necessary but
these structural requisites alone cannot secure their integrity. Public accountability calls
for a balance between stated objectives and service rendered to the public, optimal use
of the scarce public resources and a sense of hope for this nation’s rational future. For
sustainable development agenda, eight pillars of national integrity system are relevant for
Nepal: “public sector anti-corruption strategies; watchdog agencies; public participation
in democratic process; public awareness of the role of civil society; accountability of the
judicial process; the media; the private sector and international business; and international
cooperation” (Langseth, Stapenhurst and Pope, 1997: 10). Civic education of Nepalis for
active citizenship can provide forceful spur for them to engage in virtuous and enlightened
anti-corruption awareness and activism that CIAA is also fostering.

The Constitutional right to information establishes Nepali media’s freedom of information
which is vital in enforcing the accountability of leaders to the public. Free and fair media
culture standing side by side with an independent judiciary and CIAA can constitute
countervailing powers that act as a deterrence against corruption in public life. Media
monitor the corruption of the state, public, private and civil society sectors and provide a
wide range of perspectives to control it. Ironically, in Nepal, the efficiency of its system
is that it “seems to have generated the types of writers...as belonging to such different
categories as assimilated, dissident and translated figures--all of them both individualized
and classified in...a highly efficient, globalized, quasi-market system" (Said, 2001:27).
Individualistic ethic is often considered discomforting while the neoliberal economic
measures have recently retired for its deleterious effects on liberal democracy.
Undemocratic political consensus has often produced an awful scenario that set politicians
off-stage in investigation, judgment and even offered a reward and promotion while
turning bureaucracy succumb to neo-liberal reinventing governance contrary to the liberal
spirit of Nepali Constitution.
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New approaches to development cooperation require harmonization of the domestic laws
and international imperatives for oversight and regulation system reducing commission,
corruption and misplaced priorities as per the nation’s commitment to UNCAC and revised
laws to expand the scope of integrity as well as bolstered the capacity of anti-corruption
and crime institutions so necessary to meet the sustainable development goals. Promotion
of national integrity system of Nepali governance requires international institutions
working in Nepal to align with national priorities, laws and code of conduct and citizens’
abiding support of and commitment to building the capacity of Nepali state in responding
to increasing challenges including the corruption of democracy by emptying its dividends
to ordinary citizens. Unbiased forms of international cooperation may help to democratize
political parties and beef up their legitimacy, leadership and popularity essential for
democratic future. Corruption flourishes in the deinstitutionalization of the political life,
erosion of civic institutions and virtues and those of integrity marking an atrophy of civic
life. It is possible to enhance the infusion of ethics into politics and enforce legal and
moral standard in society, economy and polity from the top to the bottom. To rebuild
moral foundation of Nepali democracy, a vibrant system of justice at ecological, social,
gender and intergenerational level and constitutional behavior of all actors are absolutely
essential. Otherwise, corruption stings terribly beyond one’s imagination.
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Major Challenges in Anti- H
Corruption Drive of Nepal and L
CIAA’s Roles i

Dr. Dinesh Pant!

1. The context

The present scenario of anti-corruption drive in Nepal is of mixed nature offering both
pessimism and optimism. This has been substantiated by various assessments of the related
international agencies too, like Transparency International (TI), the World Bank and
others. While Nepal scored 29 in the TI’s Corruption Perception Index in 2014, (measured
in 1-100 scale), it scored only 27 in 2015 and scored 31 in both 2017 and 2018, which is
124th position in the ranking of 180 countries in 2018 (TI, 2018). It has improved just two
positions in overall “rule of law” performance — being the 59th out of 126 countries, in the
Washington-based World Justice Project’s Rule of Law Index 2019, which also measures
absence of corruption and regulatory enforcement among its eight factors (THT, 2019a).
The major challenging issues facing the anti-corruption drive in the country are briefly
highlighted below before articulating the way forward with focus on the expected roles
of the Commission for the Investigation of Abuse of Authority (CIAA), which is the only
constitutional body with the mandate to investigate abuse of authority by public officials
in the country.

Corruption in Nepal, particularly in its public sector, is being felt deeply rooted, expanded
and heightened covering all areas of state affairs involving top public position holders,
political leaders and business persons. It has been taking new dimensions too. A number of
senior political and administrative officials, mostly those who are close with major political
parties, have not only been allegedly engaged in corrupt and immoral activities, some of
them have also been prosecuted and convicted with corruption charges. Even the senior
CIAA officials who are responsible for investigating corruption cases have been subjects
of CIAA’s scanning in the recent past. The involvements of some senior CIAA officials
themselves in corrupt and fraudulent acts are attributed to their appointments being based
on the political choice on a partisan basis. It is said that when politicians get more than
what they pay just by participating in political corruption they will rarely participate in
fruitful political activity benefitting the society and nation. And this leads to disruption and
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weakening of government structure, reducing productivity and development (Kashif, Tu
and Long, 2019).

2. Emergent challenges of nexuses and policy corruptions

a) Abrupt public constructions

In contemporary Nepal, corruption and immoral acts tend to have taken place in an
organized way through one after another strong nexus of political leaders, public
administrators, business persons, civil society representatives, police and also legal and
judicial officials in certain cases. Public construction works, which manifest backbone of
national development involving roads, road maintenance, drinking water supply, bridge,
irrigation infrastructure, airports, hydroelectricity and information and communication
technology adaptation, have often been victims of the nexus of corrupt persons. The trend
of contractors trying to bag as many contracts as possible but not completing them on time
and at worst not even starting the construction activities has been visibly rising. In recent
monitoring by CIAA (THT, 2019b; TKP, 2019), details of more than 1,800 projects were
submitted to the government recommending actions to be taken against them, but the
latter continues to be reluctant to take any action against either the contractors or project
officials. CIAA has also started a detailed investigation of the 100 worst performing
projects and their contractors. These projects have been either running behind the stated
deadline or stalled for a long time. More than 24 billion rupees that has been disbursed as
advance payment to contractors is now at risk.

As shown by a study report ‘Status of the contract management of the construction works
under the Nepal government and Analysis’, there were 1,848 contract projects related to
seven ministries to be sick, as they were not completed even after their completion deadline
expired before December 2017, with some having remained idle for the last 8-9 years. The
combined value of the contracts stands at 118 billion rupees and further 1,032 contracts
of various construction projects had remained idle without extension of their deadlines
(TKP, 2019). The whole project cycle is faulty as detailed project report, tendering and
approval are often completed late in the targeted fiscal year (which starts and ends in the
mid July of the calendar year) and the actual physical construction work starts late in
May-June of the fiscal year. The contractual process is not development-friendly as it is
based on “low bidding” and promotes a nexus within various power groups to win the bid
without requiring any professional capacity and track record. While the nexus between
politicians, bureaucrats and contractors has been the irritation of construction projects,
they always play blame game when their acts are publicly noticed and criticized. How
the nexus between contractors and public officials is strong has been manifested in the
recent withdrawal of amendment in public procurement regulations, which tightened the
contractors to start and complete the construction project on time, in less than one month.
A cycle of rule amendments and withdrawals has been a normal trend making one to
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suspect even whether the amendment was just a tool for an under-table bargaining by the
public officials.

Politics tends to have been reduced to a “business” instead of “service” to earn money
quickly by capturing state’s power, which has been reflected in some decisions made by
government. The state is viewed to be run by a few business-minded parliamentarians,
public officials and middlepersons with corrupt and immoral intentions.

b) Federalization of power and corruption

With federal structuring of the state as envisaged in the new constitution, the existing unitary
government has expanded to be 761 governments, consisting of 753 local governments,
seven provincial governments and one federal government. The newly created sub-national
governments are allegedly focusing more on managing their own perks and facilities for
personal comforts rather than on undertaking development activities. In their first fiscal
year (i.e., 2017/18), only negligible percent of allocated annual development budget was
spent, while almost all annual recurrent budget (administrative) was spent. Provincial
governments were found unable to spend Rs 45 billion (22% of allocated annual budget
on average across provinces) in the last FY, which was mostly development expenditure
as no province has been able to spend more than 27% of development budget (Kantipur,
2019a), while the whole recurrent budgets (administrative expenditure) were about to be
spent. More or less similar situation has been observed at local level. Even after almost
four months into the current fiscal year, 21 local governments have yet to get their annual
program budget approved by their respective local councils (THT, 2019c).

Lapses in public accountability are on the rise at every level of government. According to
the Auditor General’s Report of 2016/17, government agencies spent over Rs 500 billion
violating standard procedures / accounting principles, of which cumulative irregularities
had increased by Rs 125 billion within a year (AGO, 2018). Almost every Annual Report
of the Auditor General has exposed dubious accounting practices and amounts misused
by corrupt government officials at local levels. Local governments in particular have been
vulnerable to have corruptions and irregularities in undertaking their assigned functions
of designing and executing development programs and spending allocated budget without
fulfilling the legal and other procedural requirements (CIAA, 2019b; THT 2019d). They
have been found engaged in irregularities through a nexus of local political representatives,
administrators and local business persons in the name of users group, formation of which
is a part of legal requirement to get any local construction work initiated and completed.
They are reportedly engaged in designing development programs and allocating budget
(not following any prescribed procedures) and making payments even for incomplete work
or work not started. Critics say that while local governments were expected to take a form
of Singh Durbar (akin to the location of state power as the central secretariat of federal
government), they have been a place for corruptions at local level. Provincial governments
too have not escaped from being allegedly engaged in corrupt and unlawful activities. As
reported by the Auditor General in 2018, Province 2 is very poor in financial discipline,
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followed by Province 3 - the lowest is Province 7. Provincial assemblies too are reportedly
engaged in financial irregularities — e.g., in FY 2017/18, Province 2 Assembly Chair had
allegedly taken salary (Rs 6 lakh) of his office staff even without recruiting them.

Each of the provincial and local governments can perform their assigned functions by
designing their own policies and laws, besides following the basic (federal) laws. This is
how federal units exist and perform as best practices of other federal countries, but such
a delegated power structure has also equally increased the possibilities of corruptions and
immoral acts committed by these governments by making their own policies and laws
that fulfill their ill-intentions. In the present national scenario, these governments can also
get excuse for many of their misdeeds attributing to their lack of previous experiences
in running the government affairs. In coming days, it is likely that many “unlawful”
public decisions are taken “legally” at different tiers of the state, i.e., committing policy
corruptions within the established policy and legal framework. These will gradually exceed
the cases of corruptions that are committed by breaching the established policies and laws.

With growing use of foreign loans and investments in various development and international
business activities in Nepal, a number of cases of under-table dealings between foreign
capital exporter and public officials under the political patronage have occasionally been
reported. The types of corruption that used to take place in the past have been changed
with the adoption of international partnership and use of modern technology in dealing
with development and business matters. Emergence of alarming cases of illegitimate
export and import of capital in terms of money laundering in the recent past has been
glaring example.

¢) Weak capacity to fight with the corruption

Multiple agencies directly or indirectly concerned with fighting corruption exist in Nepal,
which include from parliamentary committees to constitutive bodies like CIAA and
Auditor General, and executive agencies of the government like Department of Money
Laundering Investigation (DMLI), Department of Revenue Investigation (DRI), National
Vigilance Centre (NVC) and National Investigation Department (NID), which operate
under the Office of Prime Minister and Council of Ministers, etc. There are a number of
watch-dog agencies in non-government sector too. Every departmental chief of public
organization has accountability towards controlling corruption taking place within his/her
office. However, it has long been experienced that all these agencies and their responsible
officials have indifferent attitudes and little guts to control corruption and irregularities
in their respective jurisdictions. Even CIAA officials were recently publicly criticized for
expressing their helplessness in fighting corruption and fear of dismissal from the posts
in taking actions against big political bosses. In view of the increasing involvement of
political-administrative and business mafia in committing corruption at public dealings
and work, even promising leadership at political, administrative and CIAA levels, who
often express commitments to deliver good governance and prosperity, have turned out to
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be less concerned with corruption just to let government functioning politically smoothly,
safeguard their existing positions and enjoy inherited privileges. They have sooner or later
failed to live up with the expectation to take strong action against corruption taking place
at political and policy levels. However, it does not mean that all administrators are corrupt;
it is only few who make things rubbish in a large scale. Most administrators are at best just
complying with the “rule of the game” of the existing administrative set-up to ensure job
security, smooth career development and safe departure.

3. CIAA’s Drive:

Whatever CIAA is doing now is praiseworthy in view of its limited institutional capacity
and the surrounding of the forces that often discourage any anti-corruption move. Although
the number of complaints of corruption and irregularities by public officials registered with
CIAA has tremendously increased in recent years — from 11298 in FY 2012/13 to 19488 in
2017/18, the number of settled cases has also significantly increased - from 6672 (59%) in
FY 2012/13 to 12400 (64%) in FY 2017/18. As of FY 2017/18, the number of complaints
was highest in education sector (3570) and the second highest in local bodies (3511) while
home administration saw 804 complaints. The number of corruption cases submitted by
CIAA to the Special Court for judicial hearing and adjudication was 194 in FY 2017/18,
compared to mere 93 cases in FY 2012/13. The number of court’s verdicts made in favor
of the government too (i.e., CIAA’s charges) has increased from being 80% of registered
cases in 2012/13 to 88% in FY 2017/18, reflecting CIAA’s slightly improved capacity to
investigate and prosecute the cases. It has somehow made its various stakeholders feel that
corrupt acts by public officials are not completely overlooked. Cases of its witch hunt into
offices of public services are also increasingly reported sending warning to the prospective
corrupt conducts by public officials and middle persons in delivering services.

CIAA has been carrying out its constitutional mandate by following a series of laws and
directives. It has already executed three institutional strategic plans since 2002 and has
just stepped into its fourth five-year Institutional Strategic Plan from this fiscal year.
This has been a very much timely institutional initiative in the present context of the
types of corruptions that are taking place in the country. Though the present plan is not a
national strategic plan to fight corruption, it is important nationally because CIAA is the
only constitutional body that is given mandate to investigate and prosecute the cases of
corruption and misuse of authorities by public officials. Obviously, CIAA alone cannot
fight corruption at the national level, but it is expected to take the lead in fighting corruption
even by advocating and putting pressures on governments and parliaments to design and
adopt required policies and laws.

CIAA’s current strategic plan is found continuation of its previous plan in terms of its
three pillars of strategic focus to fight corruption through curative, preventive and
promotional measures. Nevertheless, it has added a new dimension to the strategic focus
by introducing a fourth strategic pillar called “institutional capacity development” to be
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able to execute its strategic plan and perform the institutional roles more efficiently and
effectively. Accordingly, the plan envisaged four major strategies which revolve around:
1) undertaking identification, investigation and prosecution of corruption-related acts
effectively; i) making all parties concerned with corruption control accountable and
responsible by strengthening and utilizing existing legal and organizational structures;
ii1) enhancing awareness, coordination, networking and unity among all stakeholders of
corruption control; and iv) building CIAA’s institutional governance and enhancing its
capacity (CIAA, 2019a). During the plan period, CIAA envisages enhancement of TI’s
Corruption Perception Index of Nepal from being 31 in FY 2019/20 to 41 in 2023/24.
Now, only India and Bhutan of South Asia are having CPI of this level (Kantipur, 2019b).

4. Suggestive notes for CIAA’s strategic move

Though CIAA’s current strategic plan consists of a number of well thought-out policies
and working policies under each of its four strategies, these need to be prioritized
logically and carefully. Its curative anti-corruption strategies need to be directed primarily
towards: a) determination of focus areas in terms of corruption-prone sectors like physical
infrastructure development, public service delivery, foreign employment, public land
management, money transfer, etc. and corruption-prone level of government like federal,
provincial and local; b) settling of bigger cases of policy corruptions by public officials;
c¢) breaking nexus of corrupt officials and leaders of notorious professions (like public
transport services, construction business, manpower supply service, land brokering, etc.)
with corrupt political leaders/ activists, administrators, etc., and d) improving the processes
and techniques of diagnosis of serious cases of corruptions / unethical act, etc.

Likewise, preventive strategies should be directed towards: a) leading and facilitating
development of code of conducts and enforcement of existing code of conducts in all
spheres of public life and public institutions (also pursuing the Government of Nepal in
having national integrity policy, etc.); b) collaborating with the Election Commission,
Auditor General’s Office, DMLI, DRI, banks / financial institutions and international
agencies to launch anti-corruption related investigations, corruption prevention policy and
revelation of cases of high level corruptions, mainly policy related, and to exert pressures to
parliaments, governments and judiciary to have zero tolerance for corrupt and immoral acts,
etc.; and ¢) working with governments, parliaments and judiciary to ensure transparency in
all acts of public interest by identifying accountability centers and positions, etc. through
e-governance and on-line service access and delivery, grievance recording and responses.
Such transparency can make the service providers more accountable to their acts.

Promotional strategy should be related mainly to launching “citizen awareness building
program” by collaborating with political parties, public institutions, education/ training
institutions, mass media, citizen forums and non-government organizations. Among such
strategic activities should include: a) public interactions on publicly revealed corruption
cases and possible corruption areas; b) collaboration with mass media to promote anti-
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corruption news, public campaign and public debate on what is “corrupt” and “immoral”
acts; c¢) collaboration with educational and training institutions in getting anti-corruption,
integrity and ethics incorporated in their educational and training courses; and d) training
and informing related public offices and their key officials on the way corruptions take
place and the ways corruption and unethical acts can be checked by applying the existing
legal and policy framework and national and international best practices.

The strategic plan is only a framework, which is meaningful only when CIAA takes
envisaged strategic actions in its strategic directions and meets strategic objectives. In any
case, CIAA has to direct its strategic actions towards three major fronts:

a) Mitigating policy corruptions:

With the establishment of a three-tier government system of federal mode, policy
corruptions have got space to expand and flourish in Nepal. Each of 761 governments has
got various rights to have access to a sizeable amount of resources, either through grants
or imposing tax and fees in their jurisdiction, run administration by designing programs,
policies and laws and sell or buy goods/services as legitimate agencies. As stated earlier,
they are also privileged to take excuses for some time to come, if something goes wrong
because of their inexperience in running the government. Most often they have allegedly
acted on their vested interest either to meet their political interest or pay back their
election expenses and promote their illicit business at the cost of people’s convenience
and environment protection.

The other enabling environment for policy corruption seems to have been created by the
presence of so-called strong government holding a single party’s control of legislative
bodies, at not only at federal level but also at provincial and local levels. Policies and
laws are designed and passed with little discussion and censure by the opposition parties.
With this situation, it is nothing but natural to have many policies, programs and laws that
favor interest of those who make them. Any law making or amendment for controlling
corruption, which should go through various channels of government agencies, is also likely
to prohibit CIAA in investigating the cases of policy corruptions by the government. Even
now, many cabinet level government decisions for selection, postponement and rejection
of development projects, leasing of public properties and procurement of services or
goods are suspected to have been influenced by corrupt motives, but these are far from the
jurisdiction of CIAA despite hue and cry and complaints made by citizens. Even judicial
decisions on the complaints of policy corruptions have hardly satisfied common citizens.

CIAA’s curative measure of controlling corruption continues to be non-functional in
the case of policy corruption committed by public institutions and officials. It therefore
needs to redefine and expand, at least through its operational definitions, the meaning of
corruption in a way that it also includes any acts committed by the public officials with
ill intentions, whether it is in designing or executing policies and programs, violating the
established way of doing within the framework of standard policies and laws and best
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practices both in Nepal and elsewhere. This will help CIAA and other anti-corruption
agencies to pose questions on why the government agency or official did a thing in a
particular way instead of following a normal process. CIAA can adopt such preventive
measures which also include at least suggesting government agencies to make changes
in the existing policies and legal practices, revealing the cases of misconducts, listening
to the complains and launching investigations in public undertakings or public offices
periodically where corruption-prone dealings often take place or are suspected.

The current initiatives of CIAA to be watchful and updated with the execution status
of national pride projects are praiseworthy in that these will keep the related project
management and oversight ministries in their toes and accountable to their deeds. Its
scanning of execution of status of hundreds of development projects as well as their
contract management and issuing directives to terminate the contractors or revive the halted
construction work are right efforts in right direction for not only preventing corruption acts
but also alarming government agencies for their future corruption prone acts. Likewise,
its recent act of issuing 61-point tips to the local governments to check their irregularities
and corruption prone acts is very much timely as they have entered into the zone of both
political and administrative anarchism in terms of illegitimate or controversial policy/
law making and undertaking of various institutional activities carrying lots of fiduciary
risks (CIAA, 2019b). All these have been different from what CIAA was doing in the past
by focusing only on investigating corruption cases as curative measures for corruption
control.

b) Breaking the nexus of corrupts:

Corruptions in Nepal, perhaps elsewhere too, often take place in collaborative efforts of
service seekers, providers and intermediaries, whose status goes higher with the size of
amount of money or value in question. The nexus is normally found among politicians,
administrators, business persons / houses. Occasionally, as people observe, such a nexus
has also been protected by so-called civil societies, professional interest groups and those
responsible for making judicial decisions.

The nexus for corrupt acts can be seen as small as the ones found in and around land
management and revenue offices, where all kinds of land-related transactions (sale,
purchase, transfer, land survey and measurement, etc) take place or the public transport
management offices which deal with registration of transport vehicles and issuance of
driving license. In terms values, these acts involve even as small as hundreds or thousands
of rupees. It can extend to the larger scale of sale and purchase of aircrafts, long-term
leasing or ownership transfer of public land to individuals or private parties (e.g., Lalita
Niwas land, Gokarna Forest Resort, etc.), printing of bank notes, smuggling of quintals of
gold, etc., involving billions of rupees. CIAA, in all of its strategic measures, whether these
are curative or preventive or promotional, should prioritize those areas or cases where a
strong nexus exists involving powerful persons due to their political, administrative or
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business affiliations. This will help break illicit relations between such actors who are
running various networks to get public decisions made in their favor in more than one
sector. Moreover, it will discourage other prospective nexuses to be developed. CIAA’s
present strategic plan should provide a flexible framework to target the breaking of such
nexuses either through selection of cases for investigation under preventive measures or
suggesting government or related state agencies in making or revising existing legal and
policy frameworks as preventive measures to corruption control.

CIAA should occasionally conduct research studies on the emerging areas of corruption
or misconducts, which can range from misuse of public properties to the serving of vested
interests of power groups or near and dears of the public authority holders to assess the
vulnerabilities to corruption in Nepal and identify the measures to deal with them. Its recent
studies on the Status of Corruption and Good Governance in Nepal can be a benchmark
(CIAA, 2018) for making such effort with needed improvements.

¢) Developing institutional capacity of CIAA

This, as stated above, has been a newly added strategic focus of the current institutional
strategic plan of CIAA. The capacity building efforts should extend from building its staff
capacity to developing or improving guiding policies, laws, work procedures, processes,
systems, technological capacity, physical infrastructure, networking and work-linkages
with ally agencies. Moreover, there is no one but CIAA to initiate the process of expanding
its mandate and scope of functions. CIAA, despite losing its image occasionally because
of inability to deal with the big corruption cases of public interest and involvement of its
own officials in irregularities contrary to people’s expectations, has to make extra efforts
for maintaining its credibility in investigation and revelation of cases of corruption of high
magnitude. The strategy related to institutional development needs to have two dimensions
like internal capacity and external capacity.

The internal capacity building will have to include, among others, mainly the expansion
of its existing province-based organizational networks to look after corruption cases
at local level by creating a number of strong focal points at district level so that each
focal point can deal with a designated number of local governments. Moreover, while
provincial level offices need strengthening, mechanisms should also be developed for
promoting collaboration with Chief District Officers for collecting complaints and for
dealing with anti-corruption acts at both province and local levels. The internal working
systems also need timely updating and expansion to cover emerging areas of corruption
and irregularities. These should include: a) updating / developing operation manuals / rules
relating to investigation and prosecution of corruption cases; b) developing institutional
memory system for complaints or cases of corruption registered and concluded cases; c)
use of information and communication technology in all important areas of institutional
functions of CIAA; d) equipping CIAA with modern investigation facilities, including
state-of-art forensic lab facilities and other communication, detective tools and systems.
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The other important strategy that can strengthen CIA A’s internal capacity is the development
of tailor-made human resource policy relating to recruitment (inward transfer of staft from
within and outside civil service on deputation) as well as outsourcing and contractual
appointments of required staff for specific purposes of conducting investigation or designing
and operating organizational systems. Besides having a skeleton staffing structure to run
basic organizational affairs, CIAA will need to ensure that it has got services of staff in
right number and quality in accordance with its needs on a specific time frame basis. It
needs to improve its specifications for brining staff on deputations, including the minimum
duration of their services. At the same time, it needs to develop core competencies on
the part of its commissioners and staff members through training and exposure in the
area of their specific responsibilities, primarily focusing on the types of knowledge and
skills that are required in different phases of investigation and prosecution of the cases of
corruption, while also looking to adopt best practices of other CIAA-like agencies in the
similar countries.

As part of systemic institutional reform, CIAA is strongly suggested to introduce a
performance-based management system in which each organization unit or at least every
senior official prepares a periodic performance plan consisting of performance goals,
targets, performance indicators and prerequisite sub-systems (including performance
incentives) and required resources and to make it as performance contract between the
respective official and the organizational representative (mostly immediate supervisor).
Moreover, enhancement of their moral competency is not less important; this can be
ensured through either periodic staff screening systems or enforcement of stern code of
conducts. Not only entry, but also the return of deputed staff to their parent office or other
office needs to be regulated to ensure that secrecy and public image of CIAA is well
maintained.

The institutional strengthening of CIAA is not complete without building its functional
linkage with other agencies, inside and outside the country, to fight with the strong
and powerful nexus of corrupt and immoral ones. It needs to form and lead alliance of
institutions, groups and persons who lend hands to each other to fight against corrupt
persons and their nexuses. For this, the national agencies with which CIAA can collaborate
more closely are selective constitutional bodies (e.g., Election Commission and Auditor
General’s Office), government agencies (e.g., DMLI, DRI, NVC and CIB, etc.), press/
mass media, celebrities, distinguished senior citizens and so on. The present Constitution
of Nepal does not mandate CIAA to look after the cases of improper acts (done with illicit
intentions) unlike in the past, but it can explore the space for such cases even by utilizing
the opportunities and roles expected from it after Nepal’s ratification of UN Convention
against Corruption. It can potentially result in a situation in which CIAA assumes
additional roles and responsibilities, including those related to investigation of the cases
of corruption that take place in judiciary, army and the informal sectors like I/NGOs.
Moreover, CIAA should initiate the process of bringing all specialized corruption related
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agencies like DoMLI, DoRI, NVC and CIB within its coordination umbrella for fighting
with corruption in coordination with them. Likewise, it should prioritize e-networking with
related national and international anti-corruption agencies for recording and exchanging
information on and tracking of corruption related cases.

5. A few last words

The anti-corruption drive needs to be stern and focused; it is probably the “number one”
means to achieve good governance in the present day Nepal. Despite having more failures
than successes in controlling corruption in the country, CIAA has historic roles to play -
facing tremendous challenges too. Most importantly, since corrupt persons are very few
in terms of number, despite their immense power, CIAA is sure to get huge public support
and cooperation in fighting with them. It is because the corrupt, fraudulent and immoral
acts being committed by public officials at times in various segments of state affairs and
national development are as visible as sun shine, despite not yet being the cases of official
investigation and prosecution. The pre-condition for CIAA is to have historic guts and
courage to carefully investigate and reveal the cases of high level corruption and scandals
by utilizing whatever scope available and earn honor of people. The CIAA officials,
especially those at leadership level, should free themselves from their own fear of being
impeached or removed from the current positions. At this stage of career, they do not seem
to have anything to lose. They only need to be wary of being “impeached” by people in
general. As long as they can do these, they will be giving justice to their service to the
institution and the nation. And they can also remain in good memory of people for long
and cherish their birth in this potentially rich country.
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Integrity is not a conditional word. It
doesn't blow in the wind or change with
the weather. It is your inner image of
yourself, and if you look in there and see
a man who won't cheat, then you know
he never will.

- - John D. MacDonald
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Implementation of the UN
Convention Against Corruption
in Nepal: An Overview

Madhu Raman Acharya*

Corruption has been a systemic problem that has undermined governance, stifled economy
and stymied development efforts in Nepal. Combating the white-collar crime is a major
challenge in good governance and delivery of services, execution of development projects
and in economic development of the country. It requires to be tackled domestically and
internationally through international cooperation and implementation of the instruments
adopted so far. Corruption is a global and trans-national phenomenon. It needs to be
addressed globally. That requires cooperation and joint action among countries and
institutions. In that regard, the adoption of the UN Convention against Corruption
(UNCAC) in 2003 was a significant milestone in the global fight against corruption. After
submission of necessary instruments of ratification of 30 countries, the Convention came
into effect since 14 December 2005. It is the most comprehensive convention against
corruption covering all aspects of corruption.

Nepal’s entry into the Convention: Though it signed the Convention on 10 December
2003 immediately after it was open for signature, Nepal submitted the instrument of
ratification of the Convention on 29 March 2011, nearly a decade after its adoption.
It provides Nepal with a strong opportunity for partnership and collaboration with the
international community and Nepal’s development partners in general in combating the
malaise of corruption. The UNCAC offers platform for collaboration and cooperation in the
fight against corruption. It also offers technical assistance in the international cooperation
and asset recovery mechanism, as stipulated under the Convention.

Action Plan for Implementing the UNCAC: Nepal has accorded high priority to the
implementation of the provisions of the UNCAC, including through an action plan for
the same. In 2012, the Government of Nepal launched its National Action Plan for the
implementation of the UNCAC. The Action Plan includes the definition of roles and
responsibilities of the government and constitutional institutions, the institutional and
legal reforms required and mechanism for the implementation of the UN Convention
against corruption in Nepal.! The Action Plan aims at implementing the commitment of the

* Former Secretary, GoN/Former Permanent Representative of Nepal to the UN.
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Government of Nepal for combatting corruption through the UN Convention and to make
the fight against corruption effective and creating a corruption-free Nepali society through
the allocation of available resources for the implementation of the UN Convention.

Among other things, the Action Plan includes strategies for preventive action,
criminalization of all the corruption-related offenses, strengthening mutual legal assistance
and other international cooperation on the fight against corruption, making necessary
legal and institutional arrangement for assets recovery, and implementing the information
exchange for combatting corruption. The Action Plan has also identified the roles and
responsibilities of the main, supportive and oversight and monitoring institutions in
combating corruption and their institutional strengthening for implementing the UNCAC.
The implementation of action plan is an important priority of the Government of Nepal
and the anti-corruption agencies in the country, though there are significant lacunae in its
implementation so far.

Main features of the UN Convention Against Corruption: In accordance with
its Article 1, the UNCAC seeks to promote and strengthen measures to prevent and
combat corruption more efficiently and effectively; to promote, facilitate and support
international cooperation and technical assistance in the prevention of and fight against
corruption, including in asset recovery; and to promote integrity, accountability and proper
management of public affairs and public property. Among other things, the UNCAC
includes preventive measures, criminalization of corruption, legal remedies against
corruption, international cooperation, including mutual assistance and extradition, asset
recovery, technical assistance, information exchange among countries and institutions in
combatting corruption?. Under its 71 Articles, the UNCAC provides for many actions and
activities to be undertaken by states individually in cooperation with other state parties.

In summary, the four main pillars of UNCAC are: i) norms and standards: a comprehensive
set of standards, measures and rules that all countries can apply in order to strengthen
their legal and regulatory regimes to fight corruption; ii) prevention and criminalization
of corruption: preventive measures and the criminalization of the most prevalent forms of
corruption in both public and private sector; iii) return of assets: breakthrough in requiring
the Member States to return assets obtained through corruption to the country from which
they were stolen, and (iv) international cooperation and technical assistance in combating
corruption.

Prevention: One of the important pillars of the UNCAC is the prevention of corruption
before it takes place. It requires that the State Parties adopt and implement preventive
anti-corruption policies and practices. It emphasizes on the merits of transparency, public
reporting and disclosure of assets, accountability, integrity, rule of law and checking conflict
of interests of public officials. The Convention emphasizes the role of anti-corruption
institutions in the State Parties in combatting corruption and in the development of codes
of conduct for public officials entrusted with public functions by the state. In Nepal, the

WRBI00g | 9¥3 |



Commission for the Investigation of Abuse of Authority (CIAA) and other anti-corruption
agencies have put a strong emphasis on preventive measures against corruption. The
National Action Plan on UNCAC states that discretionary powers of the public officials
would be curtailed in accordance with law in order to prevent corruption. However, may
discretionary powers still remain in many laws. That needs to be corrected. The CIAA has
increased its vigilance in places with high potential of corrupt practices with a view to
preventing corruption in such places. It has increased number of its cases against bribery
of officials. But more action is still required in this regard, given the increasing number of
cases, despite such increased vigilance and preventive action.

Code of conduct of public officials: The UNCAC calls for adoption of codes of conduct
and standards for public officials that help prevent corrupt practices. The national action
plan on the implementation of the UNCAC also envisaged developing such codes of
conduct for public officials for promoting ethics, integrity and accountability. Many
such codes, including the codes of civil servants, that of the constitutional officials and
diplomatic code of conduct have been put in place. However, the implementation of such
codes has remained a huge challenge in Nepal.

Conflict of Interests: The UNCAC gives a strong emphasis on the prevention of conflict
of interests of public officials and calls the state parties to adopt stringent laws and
mechanisms to prevent such conflict of interests that may contribute to corruption. The
national action plan on UNCAC has provision for enacting an integrated law regarding
the conflict of interests. Though individual laws, including the Civil Service Act, have
provisions regarding the prevention of conflict of interests, a separate law in this regard is
yet to be adopted. This should get priority.

Right to Information: The UNCAC recognizes the importance of the Right to Information
(RTI) provisions in promoting transparency in combatting corruption and requires that
State parties adopt domestic legal and institutional measures towards implementing the
RTI. Nepal already has a strong RTI Act and National Information Commission that
has played a crucial role in the implementation of transparency through RTI provisions.
But how this can be applied in the provincial and local levels in the federal system of
government needs to be clarified well, particularly through amendment of the RTI Act
and encouraging the provincial and local levels to adopt effective RTI measures at the
respective levels.

Capacity of the anti-corruption institutions: In accordance with the UNCAC, the
national action plan has envisaged strengthening the capacity of national anti-corruption
institutions. Accordingly, the CIAA has launched its institutional strengthening strategic
plan. There is a lot that needs to be done towards strengthening the capacity of national
institutions responsible in fighting corruption. The institutional strategic plan of the CIAA
also includes the implementation of the UNCAC provisions as its important pillar’. The
national action plan states that the National Vigilance Centre would be strengthened to
allow it to fulfill its mandate. However, no such visible action has taken place. It also
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included the provisions for strengthening the capacity of the Office of the Attorney-General
and Auditor General, for which some action has been taken. The national action plan
envisages strengthening the Revenue Investigation Department giving it more mandate
and independence. Such action needs to be taken urgently.

Legislation: The UNCAC requires that the state parties introduce domestic legislation
in various matters related to the provisions of the Convention, including regarding the
criminalization of the offenses of various forms of corruption such as embezzlement,
misappropriation or other forms of diversion of public funds for personal gains. Nepal
already has a good corpus of anti-corruption laws, including the Prevention of Corruption
Act, 2002; Commission for Investigation of Abuse of Authority Act, 1991; Judicial Council
Act, 2017 Special Court Act, 2002; Asset (Money) Laundering Prevention Act, 2008 etc.
Nepal also has strong domestic legislation on good governance (Good Governance Act,
2008), right to information (Right to Information Act, 2007), public procurement (Public
Procurement Act, 2007) etc. that play significant roles in combating corruption. Many of
the existing laws need to be amended or brought in line with the UNCAC. The National
Action Plan on the UNCAC has identified several legislations to be introduced or amended
to make them in line with the UNCAC. Many such laws have been amended or introduced,
including the Mutual Legal Assistance Act, 2014, Bank and Financial Institution Act, 2017
(BAFIA). But there are other areas in which legislation is still due. The Action Plan had
identified that new legislation be introduced with regard to the conflict of interest, protection
of whistleblowers, protection of victims and witnesses etc. The national action plan states
that the roles and responsibilities of the government advisors would be regulated adopting
a law. Such legislation is yet to be introduced. The national action plan also envisages
amending the Prevention of Corruption Act 2002 criminalizing the offense listed in the
UNCAUC, including the hiding of proceeds of corruption and the obstruction of justice
against corruption etc. No such amendment has yet taken place. The action plan has also
provision for amending the Army Act 2063 (2006), including the corruption from persons
working under the Act. It has also envisioned the amendment in the Good Governance Act
2064 (2008) for strengthening the good governance clauses. It remains to be done as well.

Preventing money-laundering: The UNCAC recognizes prevention and action against
money-laundering as an important aspect of combating corruption and international
cooperation in that regard. The UNCAC requires that the State Parties adopt stringent
anti-money laundering laws and create anti-money laundering institutions with strong
legal mandates criminalizing the money-laundering of the proceeds of crime or regarding
the concealments of property earned through corruption. Nepal has adopted a strong
legislation against money-laundering through the introduction of the Asset (Money)
Laundering Prevention Act, 2008. The Government of Nepal has also established a
powerful Department of Money Laundering Investigation and kept it under the office
of the Prime Minister and Council of Ministers. The Government has also adopted its
‘National Strategy and Action Plan for Combating Money Laundering and Financing of
Terrorism’. Though the Department has initiated action in preventing and filing cases

WRBT00g | I¥Y |



against money-laundering, it has not been able to show results regarding the reported
high-profile cases of money laundering. Nepal is also committing its action in accordance
with the Financial Action Task Force (FATF). Nepal must continue to act in accordance
with the FATF recommendations to prevent itself from being blacklisted for lack of action
against money-laundering.

In 2015, the reports in the Panama Papers disclosed that some 55 Nepali money launders
have been involved in illegally transferring and parking illicit money from Nepal in tax
havens like the British Virgin Islands and Cyprus and trying to launder them back to
Nepal. Action needs to be taken against such unscrupulous persons and brought under the
book of law under anti-money laundering act provisions, including through international
cooperation.

Asset recovery: One of the significant achievements of the UNCAC is its provision for
international cooperation and technical assistance in recovery of stolen assets and amassed
on foreign countries through corruption. The UNCAC provides for mechanism of seizure,
confiscation and return of the proceeds of the stolen assets to the country of origin. It also
calls for state parties to relax their bank secrecy laws that encourage hiding of the stolen
assets from the proceeds of corruption. There have been reports of the substantive amounts
of Nepali people suspiciously parked in the Swiss and other foreign banks*. The recovery
of such assets is an important priority for Nepal. Many countries have been able to recover
such assets parts in foreign banks. Nepal must use the mechanism of cooperation and
technical assistance provided for in the UNCAC for recovery of such stolen assets. This
includes making stringent provisions for illicit transfer of illegally acquired property
from the country. Nepal should also introduce its domestic law and enter into bilateral
reciprocal arrangement with other state parties in accordance with the UNCAC regarding
asset recovery.

Protection of whistleblowers, witnesses and victims: An important aspect of the UNCAC
is its emphasis on the protection of whistleblowers, witnesses and those who cooperate with
the state institutions in combating corruption (Article 32). It also requires that state parties
adopt laws protecting the victims of corruption, including the compensation for damage
done by the act of corruption. The national action plan on implementing the UNCAC
has envisioned legislating whistleblower and witness protection. Nepal has a long way to
move ahead in this direction. Nepal has yet to adopt a whistleblower protection act, though
the anti-corruption laws provide for some protection of witnesses who cooperate with the
investigating agencies. In accordance with the CIAA Act 2002, the CIAA can ask for the
compensation of losses or damage incurred by the government or public officials from
their improper conduct. But it does not include mandate for compensation of victims in
all other corruption-related offenses. As per the Article 34 and 35 of the UNCAC, Nepal
should also introduce legal provisions to compensate victims of corruption making those
who engage in corruption accountable to pay for such compensation.
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Corruption of the private sector: The UN Convention clearly includes the private sector
under the purview of anti-corruption measures and requires that the member states adopt
a number of measures including legislation, criminalization of corruption, and freezing
of assets or proceeds of crime and corruption from the private sector as well. It includes
bribery in the private sector, including payment or taking of bribes and kickbacks by the
private sector under the purview of corruption. In Nepal, the CIAA Act does not directly
include the private sector under its purview of “public office” and “public officials”, though
it can book the private sector individuals or companies in connection with the corruption
charges against the public officials. Hence, it will be mandatory for Nepal to bring the
private sector under the purview of CIAA Act and anti-corruption legislation. The national
action plan on implementing the UNCAC envisages legislation to bring the private sector
under the purview of anti-corruption laws. However, no such law has been brought out
so far. The cooperation of private sector is a must for effective fight against corruption.
The private corporations and business houses must be encouraged to adopt clean business
practices, adopt transparent auditing practices, disclose tax returns, stop kickbacks and
under-the- table transactions that promote the corrupt practices. Nepal’s laws related
to audit, company registration and tax etc. have many provisions embedded in them in
making the private sector accountable and requiring them to adopt fair business practices.
More needs to be done in this regard. Nepal should explicitly criminalize corruption of
the private sector, including embezzlement and bribery, under the purview of the anti-
corruption laws in accordance with the Article 21 and 22 of the UNCAC.

Inappropriate action: The Constitution of Nepal 2047 (1990) had provision allowing the
CIAA to take preventive action and recommending to the relevant government institutions
for departmental action against officials involved in defined inappropriate actions. Owing
to suspicion of its misuse, the provision was withdrawn from the Constitution of Nepal in
2015. Though the Clause 3 of the CIAA Act 2002 provides for the CIAA to take preventive
action against “inappropriate action”, the removal of this mandate from the CIAA in
the constitution has undermined the preventive action against corruption. The UNCAC
provides for preventive action against the abuse of office of the public officials and misuse
of power by public officials. In its 2074/75 annual report, the CIAA has recommended that
such inappropriate action be included in the purview of corruption through an amendment
of the constitution’.

Public procurement and public finance practices: The UNCAC requires that the State
Parties adopt public procurement practices and legal measures that promote transparency,
competition and objective-criteria in decision making. Nepal’s Public Procurement Act,
2007, seeks to promote such elements in public procurement process and decision-making.
However, many loopholes and inconsistencies exist in the Act making the development
work complicated and providing undue influences in decision-making. There is a need to
amend the PPA and contracting laws to make the contractors accountable.

The UNCAC also calls for transparency and accountability in the management of public
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finance. Nepal has adopted stringent measures in public finance accountability. But there
is the risk of losing the achievements made so far during the process of determining fiscal
federalism. Fiscal accountability measures must be built in the federal, provincial and local
levels together with objective and transparent criteria and process for inter-governmental
transfers and collating accounts in an integrated manner. The enactment of the Inter-
Governmental Fiscal Management Act 2074 (2017) and constitution of the National
Natural Resources and Fiscal Commission (NNRFC) in accordance with the constitution
are important steps towards that direction. The capacity of the NNRFC and respective
provincial and local level fund management offices should be developed in this regard.

International cooperation: The UNCAC recognizes corruption as a trans-national
problem and underscores the importance of international cooperation in combating the
malaise of corruption around the world. It includes provisions for cooperation including
extradition, mutual legal assistance and information exchange and technical assistance to
enhance international cooperation on combating corruption.

Mutual legal assistance and extradition: Under the chapter on international cooperation,
the UNCAC provides for mutual legal assistance and extradition of persons charged
of corruption and the transfer of sentenced persons related to the crimes of corruption
(Articles 44 to 47). The Convention requires that the state parties legislate laws related
to mutual legal assistance. Nepal has already introduced the Mutual Legal Assistance Act
2070 (2014).The UNCAC encourages the State Parties to enter into as much bilateral
and multilateral arrangements for mutual legal assistance. It also provides for mechanism
for joint investigations and adoption of special investigative techniques, if the crime
of corruption demands so. The national action plan on implementing the UNCAC had
envisioned introducing a new extradition law replacing the Extradition Act 2045 (1989). A
new Extradition Act 2070 has been adopted in 2014. Among other things, the Extradition
Act 2070 has included financial crimes related to taxation, revenue, banking transaction
and other fiscal charges as extraditable crimes. Persons charged for more than three years
of imprisonment on above crimes are extraditable in accordance with law. However, in
absence of bilateral treaties with other states, the execution of extradition provisions
becomes challenging in the cases involving corruption. Though it has not concluded
bilateral agreements on extradition and mutual legal assistance with many states, Nepal
can cooperate on these matters in accordance with the UNCAC provisions on a reciprocal
basis.

Review Cycle: Under the provisions of the Convention, Nepal has undergone “review
cycles” regarding the status of implementation of the obligations under the Convention.
The second review held in 2016 showed that Nepal started many good practices in
combating corruption. It also recommended that Nepal expand the scope of integrity rules
and strengthens the capacity of the anti-corruption institutions. According to a note to
the review cycle of the UNCAC, Nepal has not criminalized the obstruction of justice in
cases related to corruption, in accordance with the Article 25 of the Convention®. During
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the review process, Nepal has also been praised for starting several best practices on the
fight against corruption, including on property statement of public officials, disclosure and
independence of the CIAA.

Dispute resolution: The Convention provides for settlement of disputes among the state
parties through negotiation, arbitration, and referral to the International Court of Justice
if the negotiation and arbitration fails. Nepal has expressed its reservation on the Article
66 of the Convention, under which any dispute between two or more State Parties shall
be submitted to arbitration or may be referred to the International Court of Justice. India
and many other State Parties have also expressed similar reservation while ratifying this
Convention.

Integrity: The UNCAC puts a high premium on the promotion of integrity of public
officials in combating corruption. The UN Convention puts “integrity”, accountability and
transparency as the core values in combating corruption. Nepal has started to recognize the
value of promoting these values in its public officials. But a lot more needs to be done. In
particular, Nepal can introduce its own integrity framework strategy to promote the core
values against corruption in the society and in general and the public officials in particular.

Links of corruption to other crimes: The UN Convention recognizes the important link
between corruption and other crimes such as organized transnational crime, drug abuse,
money laundering and economic crimes. The UNCAC is corollary and complimentary to
the UN Convention on the United Nations Convention against Transnational Organized
Crime (UNTOC) (2000) that came into force in September 2003. The implementation of
the UNTOC also plays important role in combating corruption. Nepal ratified the UNTOC
in December 2011. Its implementation should also be an important priority for Nepal
in the fight against corruption and transnational organized crime. The national action
plan on implementing the UNCAC had envisaged legislating a new law on combating
organized crime. Accordingly, Nepal has adopted the Organized Crime Act 2070 (2013).
Its implementation is expected to reduce the organized crime as well as the crime of
corruption.

Technical assistance: The UNCAC envisages provisions for technical assistance
for strengthening the legal and institutional capacity of the State Parties in combating
corruption. Nepal has been making use of the window of opportunity for technical
assistance from its development partners in this regard. More can be done regarding the
utilization of provisions of technical assistance in combating corruption, keeping in view
that excessive indulgence of development partners in soft issues like governance may
undermine the independence and capacity of the independent anti-corruption institutions
in the country. Similarly, there are limits to receiving technical assistance in sensitive state
institutions like the judiciary, army and security institutions, which play important role in
combating corruption in the respective fields.

Role of the Civil Society: The UNCAC underscores the important role of the civil
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society and non-government organizations in combating corruption, especially in raising
awareness and creating social movement against corruption. Corruption cannot be
eliminated without the active support and understanding of the people in general and the
civil society in particular. The civil society has a big role to play in combating corruption,
especially in promoting awareness and creating a value system based on integrity and
cleanliness in public life. The UN Convention recognizes the important role of the civil
society in combating corruption around the globe. The anti-corruption measures under
the UNCAC envisage the participation of the civil society in the review cycle of the
status of implementation in individual member countries. The anti-corruption watchdog
Transparency International has recommended that the capacity of the civil society should
be strengthened best upon the lessons learned and best practices. It also recommends
better government-civil society collaboration to combat corruption. Nepal can benefit
from increased international support to the civil society organization available under the
UNCAC in building their capacity and approach to fighting corruption in the country. The
national action plan recognizes the importance of investigative journalism in combating
corruption. A few high-profile cases of corruption in Nepal have been so exposed through
the efforts of investigative journalism. This needs to be encouraged further.

Role of INGOs and foreign public officials: The national action plan on implementing
the UNCAC has envisioned making INGOs and foreign public officials accountable for
curbing corrupt practices in the respective sectors. For that it has envisaged amendment
in the Prevention of Corruption Act, 2002 for criminalizing the offense of bribery and
corruption of public officials through by the INGOs and foreign public officials. No such
amendment has been made so far. The effort of the Government of Nepal to introduce
Integrity Policy making the INGOs accountable and transparent has also not materialized
so far, though such policy cannot be exercised unilaterally without the cooperation of the
INGOs. It was suggested in the review cycle held in 2016 that Nepal should criminalize
offenses related to the active bribery of foreign public officials and officials of public
international organizations in accordance with the Article 16 of the UNCAC’.

Conclusion:

After becoming a party to the UN Convention against Corruption in 2003 and getting
it ratified by the parliament in 2011, Nepal has made significant strides towards
implementing the Convention including through the adoption and implementation of the
national action plan on the implementing the UNCAC. There have been many efforts in
strengthening national institutions combating corruption and increasing their capacity as
well as in legislation towards implementing the provisions of the UNCAC. A strong legal
and institutional framework supports the robust implementation of the UNCAC in Nepal.
However, significant additional measures are required in implementing the UNCAC,
including in the required legislation and amendment in the domestic laws in accordance
with the commitments made in the UN Convention. That includes laws protecting
whistleblowers and witnesses, preventing conflict of interests, preventing inappropriate
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actions, making the corruption of private sector and the corrupt practices of INGOs
etc. under the domestic legislation. The increased emphasis on integrity, accountability,
transparency and rule of law and “zero tolerance” of corruption has to be translated
into reducing corruption in tangible manner. Through international cooperation, Nepal
can do a lot more recovering the assets parked in foreign banks and in curbing illicit
financial transactions reported from time to time, as envisioned in the UN Convention
against Corruption. The provision of technical assistance from development partners and
the enhanced role of the civil society and investigative journalism needs to be promoted
further. Cooperation of the INGOs etc. is also must in allowing the government to adopt an
integrity policy and making their actions more transparent and accountable in accordance
with Nepal’s domestic laws and policies. Nepal should continue to attach priority in
implementing the national action plan on the UNCAC, review the actions taken so far and
immediately adopt measures that have been kept pending.
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Organizational Justice: Key to
Organizational Success :

o i

Ram Bahadur Tamang'

Abstract

An organization is comprised of individuals of different roles and responsibilities to
accomplish defined organizational goals and objectives. Human resource is the only
living resource in any organization. All individuals are equally important to achieve
organizational objectives. So, they must be treated fairly and equally. For this, concepts
of organizational justice can guide the decision-makers on how to ensure organizational
justice among employees or the members of the organization. It is one of the key success
factors to achieve organizational goals and objectives by boosting employee morale,
trust and loyalty towards the organization. It enhances the employee’s constructive
engagement, active participation, and meaningful involvement in each and every activity
towards achieving organizational goals. It is the most determinant tool to address the
emotional aspect of the human grievance. It is equally essential to retain best, bright, and
high performing employees in the organization. Procedures on distribution of employee
benefits should be developed with the consultations of employees that can enrich the
organizational citizenship, ownership and loyalty towards management and organization.
Organizational justice fuels ordinary people to perform extraordinary results. It influences
at individual, team and organizational level to achieve outcomes.

Background

Organizational justice can be defined as the system in which fair organizational treatment
or dealing is ensured to distribute all kinds of organizational benefits to the member of the
organization. Especially, reward and punishment system, opportunity distribution must be
fair and unbiased.

Organizational justice was first postulated by Greenberg in 1987. According to Greenberg,
the concept of organizational justice focuses on how employees judge the behavior of
the organization and how this behavior is related to employees’ attitudes and behaviors
regarding the firm. It is the perception of employees on their organization’s behaviors,

1. Section Officer, CIAA
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decisions and actions. It shapes the employees attitudes and behaviors at work. The term
is closely connected to the concept of fairness within the organization.

Employees are sensitive to the decisions made by the management or employers. They
judge these decisions as unfair or fair. These judgments influence an individual’s behavior.
Unfair dealing of management or employers can lead to workplace deviance whereas fair
treatment decreases the incidence of workplace deviance, minimizes the employee rate
of absence at work, and creatively engages employee at productive manner. Fair and
ethical organization will be the choice of the majority of honest employees. It protects
employee’s professional reputation and dignity. Happy and healthy employee can enhance
the organization’s image, production and social reputation.

Organizational justice is derived from equity theory. Equity theory suggests individuals
make judgments on fairness. Organizational justice should be morally right. Managerial
conduct should be oriented towards providing equal opportunities to all the employees
within organization. Discrimination among employees, customers, and stakeholders
can damage the organizational image. So, it has been said as—'injustice is hurtful to
individuals and harmful to organizations'. The perception of organizational injustice
encourages the employees to develop counterproductive behavior whereas organizational
justice enhances the organizational citizenship. Similarly, different research findings
show that organizational injustice creates the negative attitudes on employees that may
be counterproductive for the organization. Obviously, human anxiety, frustration, anger,
dissatisfaction, and distrust created by organizational injustice lead to organizational
failure.

Traditional theories of organizational justice are—procedural, distributive, and interactional
justice. Procedural justice is concerned with the fairness in decision-making processes
and focuses on the process of allocating rewards and benefits. It provides all members of
organization in an unbiased manner. Distribution of fair and equal opportunities creates
positive attitude towards organization and its leaders.

Distributive justice concerns with the fairness in distribution of opportunities such as
rewards, training, exposure, travel, monetary incentives, promotion and transfer and
further career advancement related opportunities. When outcomes are distributed in
equitable manner employees perceive justice.

Interactional justice deals with relationship between employees and members of
organization at workplace. Employees are treated with respect and dignity. Organization
should ensure the safe and unbiased workplace. Creating workplace as equal platform to
all employees is vital to organizational success.

Nepalese scenario

Some employees have been continuously taking monetary benefits, physical facilities and
psychological privileges at the cost of majority of employees. Selfish employees have been
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taking all types of benefits—training, exposure, travel, promotion, monetary benefits and
other incentives as well as light workload in the organization rather than performing core
function of organization. They assumed themselves as the shadow authority of the real
executives. Opportunist employees are the real spoilers of conducive work environment
and enemy of organizational prosperity. They just pretend of doing work and show
themselves busy at work.

Some interesting terminology in Nepalese public practices as bhansun, chelkhel, source-
force, near, dear, fare, afno manche, kineko manche (offering bribes to make own benefits),
chakadi-chaplusi, and setting in doing illegal activities have been widely used by general
public to sat ire public sector management and public service delivery system. Dirty
politics, greedy bureaucracy, profit oriented private sector and reluctant civil society are
the major obstacle in creating free and fair system in Nepal. Nepotism and favoritism are
rampant practices especially in Nepalese public administration. In such situation how can
organizational justice be ensured?

Opportunities and benefits have been the subject to mercy of decision-makers in majority
of Nepalese private as well as public organizations. On the one hand, employees working
at the central office have frequently been taking most of the opportunities in comparison
to the employees working at the field level. Honest, best and bright employees have
been suffered from such biased behavior. Performance, loyalty, honesty, integrity or
responsibility does not matter to distribute opportunities. The parameter of distribution
of opportunities are near, dear, fare (bribe given and taken), chakadi-chapsuli, political
inclination, and power influences are not still totally eliminated. Each and every opportunity
is shamelessly grabbed and given within the narrow circle of the selfish individual or
group of individuals. Such types of shameless practices can easily be seen or observed in
most of the Nepalese organizations. Gradually, such bad practices have become a culture
in our society. A general citizen is forced to believe in bhansun and source-force rather
than on one’s own capacity and competence. A number of master degree gold medalists of
our universities have been victimized by unfair examination system of university service
commission and have flown to United States of America under the diversity visas and so
on.

Majority of employees have long been marginalized from such discrimination which is
one of the key reasons of organizational underperformance. Nepalese bureaucratic justice
sometimes seems as—>Sadhulai suli and chorlai chautari, Kaji Bhim Malla’s paradox. Honest
employees are victimized and guilty ones have been rewarded. Individual behavior such
practices. We believe in source, force, bhansun, chakari, and chapsuli rather than system,
performance, and result. Discrepancy in speaking and action is a common weakness. Some
are enjoying all types of facilities and benefits whereas some are compelled to be confined
in the remote areas. Biased and unfair treatments especially in posting and transfer in
public organizations are burning debate in Nepal. Tug of war between employee unions
and unjustified transfer decision by the concerned authorities have been criticized.
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Human capital is taken as the key driving force and blueprint of success for any organization
to accomplish organizational goal. Such discriminative practices hurt the morale and
motivation of outstanding performer of the organization. Majority of employees have long
been marginalized from such biased practices. Decision-makers are surrounded by the
selfish group and hence, unable to use own intuition in rational decision making.

Some facts and findings on organizational justice

Different research findings reveal that if employees are not treated fairly it results in
reduced output as a natural response to the unfair treatment. In this respect, Igbal and et al.
conclude—if an organization wants to prosper it has to have the positive role of each and
every member of its team. The role of management is to ensure that organizational justice
prevails and jobs are equally distributed along with equal distribution of benefits and
rewards. Fair implementation of rules and regulations with no personal favors is essential.
Professionalism needs to be maintained. Inputs of workers are valued and accepted and
team work is encouraged.

Similarly, in a research paper, Moghimi et al. conclude—committed, knowledgeable, loyal
and satisfied employees are the most important success factor for any organization. So the
main priority should be to attract and retain qualified staff. Failure to achieve this goal
means loss of efficiency, growth and decline of organization position. In this connection,
Nuruzzaman et al. conclude—perception of organizational justice (OJ) has an impact on
employee service behaviour (ESB), which ultimately affects organizational performance.

Another research by H. Danaeefard, H.R. Boustani reveals—the results revealed that
justice perceptions were negatively associated with employee’s misbehavior; negatively
predicted employee’s cynicism and finally the relationship between organizational justice
and misbehavior will be mediated by employee’s cynicism.

According to Tan Fee Yean and Ab Aziz Yusof organizational justice encourages a positive
reciprocal relationship between employer and employees that creates a conducive working
environment, therefore enabling the organization to retain the best employees. Justice is
recognized as an action or decision that is understood to be morally right on the basis
of ethics, religious, fairness, equity, or law (Pekurinen et al., 2017). It is a major area of
concern for both organizations and employees (Swalhi et al., 2017). Organizational justice
refers to employee's perception of fairness within an organization (Greenberg, 1990;
Asadullah et al., 2017).

Similarly, in a research, Amna Niazi of University of Engineering and Technology, Lahore
and Muhammad Ali-FAST- National University of Computer and Emerging Sciences
conclude—organizational justice promotes organizational commitment. In this way it can
be concluded that organizational justice is one of the success factors of organizational
success.
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Ways to ensure organizational justice

To ensure organizational justice, first, we have to develop a strong system to ensure the
perception of organizational justice perceived by the employees. Once this system is
developed there will be no chances of human bias in distribution process of opportunities.

Then, making internal procedures more clear and transparent can enrich the degree of
perception of organizational justice among employees.

After that, avoidance of human greed and sense of prejudice can play the determining role
to promote organizational justice.

Next, generation of more and more opportunities within organization will make decision-
makers easy to distribute benefits and opportunities. This will reduce the conflict and
tension within the organization.

Finally, being compliant and holding others compliant to the rules and regulation as well
as implementation of laws, systems and procedures will enhance the environment of fair
organizational justice within organization.

Organizational justice enhances trust, job performance, employee satisfaction,
organizational commitment as well as sense of strong organizational citizenship.

Conclusion

Human capital is taken as the key driving force and blueprint of success for any organization
to accomplish organizational goal. Organizational justice is the major source of employee's
inner happiness, major driving force to boost employee morale to perform organizational
tasks. In contrast, organizational injustice is the slow poison to organizational prosperity. It
discourages the high performers and encourages the selfish, underperformers and corrupts.
Theoretically, Nepalese policies, programs, rules and regulations are sufficient to ensure
organizational justice but there are too many lapses in implementation and practices.

Various dimensions of organizational justice can be used to make organizational activities
fair and transparent. Division of role and responsibilities, performance appraisals, and
rewards and punishment policies can be framed based on the different dimensions of
organizational justice. Unfair treatment makes employees to run behind power center to
grab opportunities rather than fulfilling their own roles and responsibilities effectively and
efficiently. Such situation is harmful to organization because counterproductive and anti-
organizational activities such as selling or leaking information, disrespect, distrust and
disloyalty to organization ultimately cause organization failure in the long run.

Fair, clear and transparent office procedures can enrich the organizational loyalty and
citizenship thatultimately leads to the outstanding performance of the organization. Personal
bias can easily be avoided by interacting or consulting with employees. Organizational
justice increases the human potentialities which makes organization competitive. So, all
employers must be fair especially in distribution of benefits and opportunities within the
organization.
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Corruption, UNCAC and CIAA

Dr. Savitree Thapa Gurung*

Corruption is a complex social, political and economic phenomenon that affects all
countries. Corruption undermines democratic institutions, slows economic development
and contributes to governmental instability. Corruption attacks the foundation of
democratic institutions by distorting electoral processes, perverting the rule of law and
creating bureaucratic quagmires whose only reason for existing is the soliciting of bribes.
Economic development is stunted because foreign direct investment is discouraged and
small businesses within the country often find it impossible to overcome the "start-up
costs" required because of corruption.!

Corruption is a major challenge to global prosperity, security and justice, undermining
democratic values and institutions, rule of law and human rights hence the whole system.
Corruption continues to be a major hindrance in achievement of good governance and
Sustainable Development Goals. Poor governance and corruption are the pertinent issues in
many developing countries including SAARC region. Over the last decade, societies have
come to realize the extent to which corruption and bribery have undermined their welfare
and stability. Governments, private sectors and civil societies alike have consequently
declared the fight against corruption to be of highest priority.

Corruption continues to manifest itself in a number of ways. It ranges from petty to grand
in nature, from political to bureaucratic in focus and from incidental to systemic in scope.
It has impacted societies, communities, governments and individuals. Given the range and
impact of corrupt behavior, any anti-corruption strategy must be cognizant of the causes
of corruption, the political and socio-economic environment in which corruption thrives
and the broader links between corruption, organised crime and international illicit capital
flows.

Corruption does not happen only in small or poor or underdeveloped countries, it happens
in every country whether it is rich or poor, big or small, developed or underdeveloped.
Every country is facing the problem of corruption, though the nature and size of corruption

* Commissioner, CIAA

1 (https://www.unodc.org/unodc/en/corruption/index.html?ref=menuside, accessed on 3 February 2020).
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may be different. Corruption is a major challenge to global prosperity, security and justice.
Most of the countries realized the need of a binding convention to fight corruption. UNCAC
was borne out of this need to tackle the threat posed by corruption globally.

Corruption has no border, no religion, and it has negatively impacted our development
efforts and seriously undermined societal welfare. All member states have taken various
steps and measures to expedite the implementation of the provisions of UNCAC. UNCAC
is the only legally binding universal anti-corruption instrument. The Convention's far-
reaching approach and the mandatory character of many of its provisions make it a unique
tool for developing a comprehensive response to a global threat posed by corruption.?

UNCAC is a comprehensive international instrument intended to combat the scourge of
corruption around the world. As observed in the preamble to the convention, corruption
not only threatens the stability and security of societies, the institutions and values of
democracy, ethical values and justice, sustainable development and the rule of law, but
is also a transnational phenomenon that affects all societies and economies, making
international cooperation to prevent and control it essential. With 186 parties (as of 26
June, 2018) the convention has established opposition to corruption as a global norm and
made the elimination of corruption a global aspiration.® The purposes of this Convention
are: (a) to promote and strengthen measures to prevent and combat corruption more
efficiently and effectively (b) to promote, facilitate and support international cooperation
and technical assistance in the prevention of and fight against corruption, including in
asset recovery (c) to promote integrity, accountability and proper management of public
affairs and public property.*

Nepal signed into the UNCAC in December 2003. However, due to the political situation,
UNCAC ratification was delayed for eight years and it was ratified only in March
2011. Nepal, as a state party to the UNCAC since March 2011 recognizes prevention,
criminalization and law enforcement, asset recovery and international cooperation as
critical aspects of international anti-corruption efforts. Nepal’s anti-corruption strategies
are aligned with its international commitments. Nepal, in general, has put greater emphasis
at enhancing transparency and promoting the integrity and accountability in the public
sector.

Soon after joining the Convention, the Government of Nepal adopted the ‘National
Strategy and Action Plan for Implementation of the Convention’ in 2012. The Action Plan
has set five strategies — prevention of corruption through all punitive measures, adoption
of legislation to criminalize all corrupt practices, promotion of coordination between the

2 (https://www.unodc.org/unodc/en/corruption/index.html?ref=menuside, accessed on 3 February 2020)

3 (UNODC National Anti-Corruption Strategies and Implementation, 2015:1)

4 (https://www.unodc.org/documents/brussels/UN_Convention_Against_Corruption.pdf, accessed on 3 February
2020).
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member states in matters of crimes related with corruption, extradition and mutual legal
assistance, making arrangements necessary to implement provisions on asset recovery and
exchange of information for prevention of corruption.

The concept paper of the Fifteenth National Periodic Plan aims to establish society based
on integrity by achieving the objective of good governance through control of corruption.
Nepal is implementing the second Anti-Money Laundering Investigation Strategy and
Action Plan adopted this year.

Nepal also has other agencies which work towards establishing good governance,
promoting transparency and maintaining probity. These agencies include the Office of
the Auditor General, National Vigilance Centre, Department of Money Laundering
Investigation, Department of Revenue Investigation and the Special Court for adjudication
of cases involving corruption. The Office of the Prime Minister and Council of Ministers
carries out overall coordination and monitoring of the implementation of the government’s
policy of ‘zero tolerance against corruption’ and other anti-corruption measures.

Nepal has also launched the Media Campaign for Youth Awareness and Online Complaint
Registration System, which have been very effective. Government of Nepal accords
high importance to collaboration with the civil society and the media in the fight against
corruption.

In view of the crucial role of international cooperation in combating corruption, Nepal
upholds the principle of cooperation in prevention, investigation and prosecution
of corruption cases. With a view to achieving it, Nepal has enacted the Mutual Legal
Assistance and Extradition Acts in 2014. The importance of technical and mutual legal
assistance and information exchange between member states has been realized in the
context of wider international cooperation.

Additionally, a number of laws have been either revised and some new laws have been
enacted to achieve legal harmonization with UNCAC. The CIAA Act, Prevention of
Corruption Act, Money Laundering Prevention Act, Good Governance Act, Public
Procurement Act, Right to Information Act, Prevention of Organized Crimes Act and
(Proceeds of Crimes Forfeiture Act) represent some prominent examples in this respect.
The government is also in the process of revising the existing legal framework with the
objective of criminalizing corruption in the private sector and preventing conflict of
interest among others.

The constitution of Nepal has established the Commission for the Investigation of Abuse
of Authority (CIAA) as a constitutional anti-corruption body mandated to investigate and
probe cases of corruption against public officials and associated persons. Under the legal
framework, it can also make suggestions for improvements or revisions, as appropriate,
in the existing policy and legal frameworks. It has made many recommendations in the
course of time.
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The Commission has taken many strategic approaches to combat corruption. The
Commission implemented its first institutional five year strategic plan from 2002 to 2006.
However, political developments in 2005 put a setback and some constrains especially on
collaboration with international supporting partners. Some pulled their support midway
into projects, affecting the implementation of the strategic plan. The CIAA drafted
a second strategic plan in 2006, this time for three years (2006-2008) in line with the
government's Three Years Interim Plan. After the termination of this second strategic plan
CIAA operated without a long-term strategic plan until 2014. With the start of the 13th
National Development Plan (2013-2015) CIAA developed six year strategic plan for 2014
to 2019.

CIAA plays the role of an ombudsman, investigator and prosecutor at the same time.
Being guided by the principles of the rule of law, human rights, fairness and impartiality,
it functions through its four-pronged strategic approach-punitive, preventive, promotional
and institutional capacity building. Until 2019, CIAA used three strategic approaches.
However, it has added a new approach recently in its new five year strategic plan
(2020-2025), which is Institutional Capacity Building. Following are the main strategic
approaches recently taken into implementation:

> Strategy 1 (Punitive): Effective identification, investigation and prosecution of
corruption cases

» Strategy 2 (Preventive) : Making concerned agencies responsible for corruption
control through strengthening and mobilization of legal and organizational
instruments

» Strategy 3 (Promotional): Promoting education, coordination, networking and
solidarity among the stakeholders

» Strategy 4 (Institutional Capacity Building): Strengthening Institutional good
governance and capacity of CIAA.

UNCAC gives emphasis to preventive/promotional measures which is the emphasis of
CIAA too. Adhering to the belief that "prevention is better than cure", UNCAC gives a lot
of emphasis on prevention which is followed by Nepal too. As it is widely accepted that
corruption can be prosecuted after the fact, but first and foremost, it requires prevention.
An entire chapter of UNCAC is dedicated to prevention, with measures directed at both
the public and private sectors. These include model preventive policies, such as the
establishment of anti-corruption bodies and enhanced transparency in the financing of
election campaigns and political parties. States must endeavor to ensure that their public
services are subject to safeguards that promote efficiency, transparency and recruitment
based on merit. Once recruited, public servants should be subject to codes of conduct,
requirements for financial and other disclosures, and appropriate disciplinary measures.
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It is also important to note the role of education in combating corruption. The importance
of education for the prevention of corruption, as well as the inculcation of moral values
in young people, in order to strengthen integrity and accountability and establish a
culture of lawfulness, the development and implementation of educational curricula and
the establishment of integrity units in educational institutions. CIAA in its promotional/
preventive approaches has launched several interactions programs with the public office
holders, school teachers and students as well as civil society members. It organizes
interaction program and community education in most of the districts every yea. Most
of the people view CIAA as an organization which can work for the people. It must be
acknowledged that there are some who hold other views as well. Some complain that CIAA
only deals with petty corruption and low level public servants; it does not investigate the
corruption of high level people such as big/powerful bureaucrats and the political leaders.

Not only education but transparency and accountability in matters of public finance must
also be promoted, and specific measures should be established for the prevention of
corruption in particularly critical areas of the public sector, such as the judiciary and public
procurement. Those who use public services expect a high standard of conduct from their
public servants. Preventing public corruption also requires an effort from all members of
society. For these reasons, UNCAC calls on countries to promote actively the involvement
of non-governmental and community-based organizations, as well as other elements of
civil society, and to raise public awareness against corruption and what can be done about
it. Article 5 of the Convention enjoins each State Party to establish and promote effective
practices aimed at the prevention of corruption.’

CIAA lacks the jurisdiction to enter into corruption by non-governmental, community
based organizations and private sector. Although CIAA has been advocating to expand
its jurisdiction to cover all these sectors in line with the provisions of the UNCAC there
is yet to be any such expansion of its ambit. CIAA emphasizes that the power/authority
should be given so that it can investigate all the above areas to combat corruption.
Instead of providing power to see/cover above areas, the Constitution of Nepal (2015)

has withdrawn the power of CIAA to see public officials’ "improper conduct". This has
severely undermined CIAA’s ability to investigate corruption and improper conduct.

In terms of the design of anti-corruption strategies it is important to construct a set of
incentives to encourage rule-abiding and discourage rule-averse behavior by individuals
engaged in corrupt practices. Thus, for example, strategies which reduce the scope
for corruption via policy changes, increase the costs of corruption via monitoring and
punishment of errant behavior and induce self-restraint within government are important
first principles.

Besides internal roles, the CIAA also has external responsibilities. These include building

5 (https://www.unodc.org/unodc/en/corruption/convention-highlights.html, accessed on 3 February 2020).
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international linkages and collaboration. So far CIAA has played a limited role towards
this end and it includes participation in ADB/OECD Anti-Corruption Initiative in Asia
and the Pacific, occasional participation in some international workshops, seminars
and conferences. Since the ratification, it has continuously participated in UNCAC
conferences and presented its view. Just a few months ago a delegation from Nepal under
my leadership took part in the 8th session of the Conference of the State Parties to the
United Nations Convention against Corruption held in Abu Dhabi, United Arab Emirates
from 16 to 20 December 2019. There is a need for more efficient cooperation between
the member states in the fight against corruption. Nepal has always displayed its firm
commitment towards full and effective implementation of the Convention. For the full and
effective implementation of UNCAC provisions the government has to develop laws, rule
and regulations in line with UNCAC provisions and expand the jurisdiction of CIAA so
that it can effectively combat corruption in those areas where it currently lacks remit while
also giving it the power to investigate improper conduct of public servants.

References
Institutional Strategic Plan (2020-2025), CIAA.
Institutional Strategy (2014-2019), CIAA.

https://www.unodc.org/unodc/en/corruption/index.html?ref=menuside, (accessed on 3
February 2020).

UN, 2019: Conference of the States Parties to the United Nations Convention against
Corruption: CAC/COSP/2019/11/Add.1, Draft Report.

https://www.unodc.org/unodc/en/corruption/index.html?ref=menuside, accessed on 4
February 2020).

UNODC, the United Nations Convention against Corruption: National Anti-Corruption
Strategies, New York, 2015:1).

https://www.unodc.org/documents/brussels/UN_Convention Against Corruption.pdf,
(accessed on 3 February 2020).

https://www.unodc.org/unodc/en/corruption/convention-highlights.html, (accessed on 3
February 2020).

@URBI00E | 963 |



Investigative Function of CIAA
and Effective Methods of
Investigation of Corruption Cases:
A Brief Study

Sudeep Shakya™*

INTRODUCTION

The word Corruption has its genesis in two Latin words — com, meaning “with, together”
and rumpere, meaning “to break™?. It thus, implies to committing an act to break something.
This act might be a moral or social code of conduct or more often, an administrative rule.
Corruption is considered as a white collar crime, i.e. crime of deceit motivated by financial
gain and committed by a person of high social status and respectability®. Corruption is like
an anti-social virus which pervades the world in different forms and developing countries
often view this problem as an incurable social disease. As a developing country, Nepal is
not immune to corruption. It has taken a firm hold in Nepalese society and has become a
nemesis to good governance.

According to Nye, corruption is a behavior which deviates from the normal duties of a
public role because of private-regarding (family, close private clique), pecuniary or status
gains; or violates rules against the exercise of certain types of private-regarding influence.
This includes such behavior as bribery (use of reward to pervert the judgment of a person
in a position of trust); nepotism (bestowal of patronage by reason of ascriptive relationship
rather than merit); and misappropriation (illegal appropriation of public resources for
private-regarding uses)>.

In general, the vast range of corrupt acts can be enclosed in three broad forms; grand
corruption, petty corruption and ‘State capture’®. Grand corruption refers to corruption
by “politically exposed persons” (PEPs), who are individuals “entrusted with a prominent

* Section Officer, CIAA
1 https://www.vocabulary.com/dictionary/corruption (accessed on 2020/01/20).

2 Sutherland, H. Edwin, Is “White Collar Crime” crime? , vol. 10, American Sociological Review 2, 1945.
3 PavaralaVinod, Interpreting Corruption: Elite Perspectives in India, Sage Publications, 1996.

4 Corruption as a facilitator for organized crime in the Eastern African Region, Analytical Report, 2019.
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public function™. This type of corruption involves acts like the embezzlement of public

funds. In Nepal, grand corruption is mostly carried out in procurement activities, licensing,
etc. Petty corruption usually encompasses smaller improper financial transactions, such as
bribes, in the course of delivering public services. The bureaucratic procedure also known
as “red tape”, increases corruption opportunities and enables the payment of bribes. State
capture practices are often under the form of bribery, fraud and embezzlement that affect
large-scale infrastructure projects. Corruption via this method can lead to loss of state
resources. In the context of Nepal, Commission for the Investigation of Abuse of Authority
(CIAA)isthe apex body mandated by the constitution to investigate and prosecute corruption
cases. This paper provides brief introduction to CIAA and its investigative function and
difficulties faced in handling corruption cases. Also, it highlights the perquisites needed by
an anti-corruption agency to successfully investigate corruption cases.

INVESTIGATIVE FUNCTION OF CIAA

One of the core functions of CIAA is the investigation of corruption cases. It investigates
into alleged corruption cases committed by persons holding public office. However, it
has no jurisdiction over any official in relation to whom the constitution itself separately
provides for such action and any official to be prosecuted under the Army Act. CIAA
initiates an investigation against any public officials if a complaint is lodged either in
writing or by the media or through any sources relating to allegations of abuse of authority?.
Investigation is performed by CIAA in two different stages:-

1. Preliminary investigation
2. Detailed investigation

The investigation normally commences with a report of corruption, and the normal criminal
investigation techniques are applied. Much will depend on the information provided by
the informant and from there, the case is developed to obtain direct, corroborative and
circumstantial evidence. During the preliminary investigation, complaints are analyzed
with regard to their utility, probability of truthfulness and the availability of minimum
evidence at this stage. If the commission finds a prima facie evidence in its preliminary
investigation, an investigation officer is appointed for detailed investigation. The
investigator appointed then makes further inquiries, summons the accused for statement,
makes field inquiries if necessary, analyzes the findings and submits the investigation
report with findings to the commission along with his/her opinion. If the commission, upon
its review, finds the report unsatisfactory, it instructs the investigation officer to continue
with the investigation on specific issues, or to find out more details, or it may suggest field
visit or even appoint another investigation officer. Report submitted to the commission are
scrutinized and discussed in detail regarding the degree and seriousness of the offence, the
availability of evidence and supporting documents, the nature of corrupt offence and lastly
a decision is taken whether to prosecute the case or not.

5 FATF Guidance: Politically Exposed Persons, Financial Action Task Force (FATF), 2013.
6 Commission for the Investigation of Abuse of Authority Act, Nepal, 2048, Sec 13.
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DIFFICULTIES IN INVESTIGATION OF CORRUPTION CASES

Corruption is regarded as one of the most difficult crimes to investigate. Corrupt practices
are acted out in secrecy and can involve just two satisfied parties and, therefore, are very
difficult to detect and investigate. There is often no scene of crime, and generally there
is no eye-witness to follow up with. Even if there are witnesses, they are often parties to
the corruption themselves. Corrupt acts always have dynamic modus operandi from all
sides so it is said to be an invisible crime that is very difficult to obtain procedural proof.
The offenders are also very professional and specialize in their respected fields. They
know how to cover up their crimes. Also some of the offenders are powerful and have
contact with high ranking officers and sometimes politicians. Also in this modern age,
the offenders use technologies to make their act sophisticated and take full advantage of
the loopholes in the law. Sometimes, they also take help of other professionals, such as
lawyers, engineers, accountants and computer experts to cover up or to provide legitimacy
to their corrupt acts.

PREREQUISITES OF AN EFFECTIVE INVESTIGATION

There are difficulties in investigation of corruption cases as discussed above. Hence, there
is an essential need for professionalism in corruption investigation. There are several
prerequisites to an effective corruption investigation:

1. Education about corruption

Before corruption can be reported, it must first be identified. This requires
that the general population and specific target groups be educated about what
constitutes corruption, the full range and forms of corruption, its true cost and
consequences. Many people have a very narrow insight of corruption and may
not understand that behavior they witness or engage in is harmful. Others may
understand the harm, but lack motivation to take any action because the problem
is seen as pervasive and unchangeable. In environments where corruption has
become institutionalized and accepted, considerable educational efforts may be
needed to change the popular perception of corruption.

2. Opportunities to report corruption

Those who have knowledge of corruption must be placed in a position where they
are able to report it. This requires having officials charged with responsibility for
dealing with corruption, ensuring that they are properly trained in dealing with
cases and that they are easily available to potential complainants or witnesses.

3. Security against retribution

Victims, witnesses and complainant will not come forward if they fear retribution.
This is particularly true in cases of official corruption, where those who have
information are usually close to the corrupt official, where the official can easily
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retaliate against him/her. Common precautions against this include guarantees
of anonymity for the informant and whistleblower protection law.

An Effective Complaint System

An anti-corruption agency is not in a position to discover all corrupt activities
in the society all by itself. It relies heavily on an effective complaint system.
The system must be able to encourage quality complaints from members of the
public or institutions and at the same time deter malicious complaints. It should
assure complainants on their confidentiality and protection.

Independent

Corruption investigation can be politically sensitive involving high ranking
officials of bureaucracy and also politicians. The investigation can only be
effective if it is truly independent and free from undue interference. This depends
very much on whether there is a strong political will to fight corruption in the
country and also whether the head of the anti-corruption agency has the moral
courage to stand against any interference.

Adequate Investigative Power

As corruption is so difficult to investigate, adequate investigative power is
needed to tackle corrupt practices. Along with normal police power of search,
arrest and detention, power to check bank accounts, intercept telephone
communications, require suspect to declare their assets, require witnesses to
answer question on oath, restrain properties, etc. are required. CIAA enjoys the
mentioned investigative power. What CIAA lacks is to investigate the accused
on money laundering, investigation of private and non-government entities.

Adequate training and resources for investigators

Adequate training and resources are necessary both to ensure that reported cases
will be dealt with effectively and to encourage the investigation officers. The
wide range of forms of corruption requires a wide range of specific skills and
knowledge on the part of investigators. Frequent needs for legal, accounting
and engineering skills are necessary in order to identify, preserve and present
evidences. Also adequate budget and facilities are necessary to motivate the
officers engaged in investigation as investigation can sometimes be very
monotonous task.

Confidentiality

It is crucial that all corruption investigation are conducted covertly and
confidentiality so as to reduce the opportunities for compromise or interference.
On the other hand, many targets under investigation may also prove to be
innocent, and it is only fair to preserve their reputation until there is clear
evidence of their corrupt deeds.
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9. Permanent Human Resource

Permanent Human Resource is important in smooth running of the investigation
process. Permanent employees feel the ownership to work diligently. Also they
can maintain confidentiality. CIAA does not have its own permanent human
resource. Civil servants from different services are acquired, who work for
some years and are transferred after few years. This has led to the delay of
investigation and sometimes leak of sensitive information. Having permanent
human resource can make this powerful organization arbitrary, hence there
should be made room for checks and balances. The investigation officers must
be persons of high integrity and professionalism.

10. Liaison with other investigative agencies.

It is important for anti-corruption investigators to interact effectively with other
agencies. Information from tax authorities or other agencies investigating other
economic crimes may uncover evidence of corruption or of unexplained wealth
which may have been derived from corrupt proceeds.

11. “Sting” or “integrity testing” operations

This method is a bit controversial but it is an unquestionably effective means
of identifying corrupt officials. It involves undercover agents who offer
officials opportunities to engage in corruption or entrap those officials who are
demanding bribe form the victim or public. These tactics represent a powerful
instrument for both deterring corruption and detecting and investing offenders.
As they do not necessarily require any inside information or assistance, they
can be used quickly against any official at virtually any level who is suspected
of corruption or who is demanding bribe. If the suspect is corrupt, they quickly
provide highly-credible evidence, usually in the form of audio or videotapes,
photographs and the personal testimony of the investigators involved may form
the basis of a criminal prosecution.

12. Electronic surveillance and use of technologies

Techniques such as wiretapping, monitoring of electric communication, use
of bugs, etc. are effective in investigation of the accused but human rights
safeguards usually prohibit their use. But if there exists substantial evidence
that a crime has been, or is about to be, committed and where the evidence of
criminal wrongdoings justifies their use, these are well established and proven
methods of gathering the evidence necessary to establish the crime.

INVESTIGATION TECHNIQUES

Investigating a corruption case is a daunting task which needs special skills and
knowledge. The success of such investigation relies on the meticulous approach taken
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by the investigators to ensure that “no stone is left unturned” during the investigation. To
be competent in corruption investigation, an investigator should be professional in many
investigation techniques and skills. The following are the essential ones’ :

>

YV V.V V V VYV VYV V V

A\

Ability to identify and trace persons, companies and properties
Interview/Interrogation techniques

Document examination

Financial investigation

Conducting search and arrest operations

Surveillance and observation

Acting as an undercover agent

Handling informers

Conducting an entrapment operation

Proper case management

Appropriate management of information

SUPPORT IN INVESTIGATION

An investigation officer cannot conduct investigation alone. The complexity of the offence
calls for various technical support to assist his/her investigation. In order to ensure a
high degree of professionalism, many investigation techniques can be undertaken by a
dedicated unit, such as:

1.

Intelligence Section: A central point to collect, collate, analyze and
disseminate all investigation data, otherwise there may be a major breakdown
in communication and operations. This section should also handle surveillance,
which is a very important source of evidence and intelligence.

Information Technology Section: It is important that all investigation data
should be managed by computer for easy retrieval and proper analysis of
data. The anti-corruption agency must possess the ability to break into seized
electronic devices during searches to examine their stored data. Computer
forensics is considered vital for all law enforcement agencies worldwide.

Financial Investigation Section: Grand corruptions usually involve
sophisticated money trails of proceeds of corruption. It is necessary to employ
professionally qualified investigative accountants to handle such type of
investigation.

"7 Tony KWOK Man Wai, Effective Investigation of corruption Cases: The Hong Kong Experience,2002
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4. Witness Protection Section: There should be a comprehensive system to
protect crucial witnesses. This may include safe housing, armed protection and
if possible new identity and oversea relocation.

CONCLUSION

Since this paper constitutes a brief introduction of the larger and comprehensive
investigation process any detailed conclusion would be premature. However, the following
basic factors are required to an effective corruption investigation:

» An effective complaint system to attract quality corruption reports,

» An intelligence system to supplement the complaint and to provide accurate
information to investigations,

» Ensure strict confidentiality of corruption investigation, with a good system of
protection of whistleblowers and key witnesses,

» Professional and dedicated investigating officers who need to be particularly
effective in interviewing techniques and financial investigation. Also the
investigators need acute legal knowledge to investigate corruption cases,

» More use of proactive investigation methods, such as ‘sting operation’ and
undercover operations,

» Co-operation with different agencies of the government.

The secret of health for both mind and

body is not to mourn for the past, not
to worry about the future, or not to
anticipate troubles, but to live in the

present moment wisely and earnestly

- Buddha
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The Relevance of the Rule of
Law in Prevention of Corrupion,
With Special Focus on Limited
Government and Prevention of

Policy Curruption ‘.:_J ,,l.
a

Dr. Yubaraj Sangroula™

What is the rule of law vis a vis prevention of corruption?

It would not be unreasonable to argue at the very outset that very little is left unsaid in this
regard. Thousands of books and research works are published on the rule of law, across the
globe. Academia across the world has tiresomely grappled to define the rule of law and to
establish its conceptual framework, including scope of the function without much success.
The academia has been sharply divided between sections appreciating it as a boon of the
democratic system and sections suspecting about its contribution to foster democracy.
There are certain scholars who claim that the rule of law is an offspring of the Western
liberalism. There are also scholars who view that democracy and rule of law do not walk
in lockstep. Certain critics have pointed out that the concept of rule of law, as it has been
practiced by western countries, overlooks the cultural component of the rule. Going
further ahead, they even argue that the concept of rule of law is deceitfully used often by
Western democracies as an instrument of exhorting influence on others having different
political systems. Consequently, the concept of rule of law, particularly in its connotation
as presented by the Western scholars, has been facing a plethora of critics, comments
and views, and has become, as a result, academically vague, functionally deluded and
politically dubious.

Legally, the rule of law has become additionally confounded, if not corrupted. It has often
been used as a universal element of liberal democracy. Then, a conclusion is fallaciously
and maliciously inferred that countries having no liberal democracy lack the rule of
law. Impliedly, as it is meant, such countries are authoritarian or despotic in nature. The
concept of rule of law in this sense is taken as a corollary of the Western doctrine of
constitutionalism and human rights. Furthermore, the rule of law, as often defined as a
universal characteristic element of liberal democracy, is used as a valid justification of

* Former Attorney General
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interference by the Western countries on developing Asian, African and Latin American
countries as well as those countries having a political system not similar to liberal
democracy. This biased and parochial meaning of the rule of law refuses to recognize
socialism as a democratic system as well as socioeconomic development as a human right.

Therefore, it is a right time for academics from developing countries to begin demystifying
the concept of rule of law. They need to figure out a true, workable and realistic meaning
of the rule of law. Generally, the inequality in distribution of income and wealth is a
serious problem in all developing countries. The disparity is sometimes even worse
than poverty. Poverty is generally defined as a condition of lacking wealth, whereas the
condition of deprivation of rights and social exclusion, collectively seen as the condition
of subordination, are the causes of poverty, in fact. The socio-economic development is an
instrument of curing deprivation of rights and social exclusion, but not wealth - wealth is
a material substance. The rule of law in this sense, looking from a socialist dimension, is
a mechanism to equally distribute rights of development to people, not merely a political
mechanism ensuring fair and free voting. The rule of law as a tool of enjoying development
rights symmetrically imposes obligation on government and political actors to make sure
that every citizen has right to (a) adequate nutritious food and standard (happy) life, (b)
employment and earnings, (c) education for building capability of higher productivity, (d)
proper and adequate medical care, and (¢) several other facilities needed to live a dignified
life, including participation in decision making. This notion of the rule of law leads us
to conclude that it has an interface with development, and so functions in interplay with
development. The rule of law, looking from this point of view, is not an abstract concept
embodying legalism but an objective mechanism to empower people to enjoy their right
to self-development. The necessity of having a workable system and mechanism of
preventing and curing corruption is vital element of the rule of law. The state of corruption,
particularly in the form of policy corruption, is a major cause of inequality in distribution
of wealth and income, which in turn deforms the rule of law.

The above statement is exemplified by the following descriptions. Not only in developing
countries, but the situation of rule of law is also poor in developed countries like America,
where, for instance, a very small number of citizens own most of the wealth of the country.
The American democracy is evidently hypocritical, in that sense. It is economically
characterized by acute income disparity among its population and the disparity is fully
institutionalized by the system of laws and policies.! The economic inequality is truly
gruesome in size. A report presents, “An average American believes that the richest fifth

1 “For the first time in this report series, Allianz calculated each country’s wealth Gini coefficient—a measure
of inequality in which 0 is perfect equality and 100 would mean perfect inequality, or one person owning all
the wealth. It is found that the U.S. had the most wealth inequality, with a score of 80.56, showing the most
concentration of overall wealth in the hands of the proportionately fewest people.” See, Erik Sherman, America

Is the Richest, and Most Unequal, Country available at http://fortune.com/2015/09/ 30/america-wealth-inequality,
accessed on 04/08/2018.
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owns 59 percent of the wealth and the bottom 40 percent of the population owns 9% of
the wealth. The reality is strikingly different and inappropriate. The top 20 percent of US
households own more than 84 percent of the wealth. The Walton family, for example,
is wealthier than 42 percent of American families combined.”” What significance may
the rule of law have in general people’s lives, given the gruesome condition of income
inequality?

Development concerns of the rule of law are prime issues in the developing societies.
Most people in the developing societies are deprived of opportunities for the development
and many circumstances pose constraints for people to come out and enjoy development
opportunities. The absence of capability to benefit from competition, access to markets and
productivity destroy persistence of people to strive for betterment. The state must come out
in this situation to uplift the person. The obligation of the state at this particular juncture is
to recognize and protect his rights to acquire capability to enhance his/her productivity. It
leads us to argue that being able to obtain a productive education is the fundamental right
of everyone which offers capability to the individual in order to compete with others in
the market. He/she then must obtain resources to produce. The role of law is again vital at
this point. The state must guarantee everyone that he/she has access to resources - means
of production, such as land, or skill or employment. Once a person can produce and enjoy
a better life, he/she must begin contributing to strengthening the state’s mechanisms of
governance and service delivery. He/she has to then pay taxes. This duty of individuals is
also a matter of law. Both these rights and duties are inevitably related to development as
primary concern of law. Having the law to materialize these goals and advantages is what
can be defined as the rule of law in the developing societies, and having these conditions
materialized is considered fundamental basis of addressing the problem of corruption in
general and policy corruption in particular.

Prohibition of corruption and promotion of rule of law:

Corruption spoils the entire system of governance. Corruption undermines moral injunction
and challenges the sovereign authority of people. Corruption connotes rise of a state where
state may gradually be led to overturn the legitimacy of the moral authority of the society.
The scope of the rule of law is fully diminished in such a state. The most serious impact
of corruption falls on the enjoyment of human rights by general people. It fully distorts
the system of the law, making it ineffective, unfair and arbitrary. When moral authority
is violated, the instrument of law remains nothing but a tool for legalizing the abuse or
misuse of power. If the significance of law is destroyed by defiling moral authority of
the society, then the decision of the ruler is imposed, as if it were the law. Consequently,
the public revenue is robbed, thus affecting the development endeavors rampantly. The
rising corruption generates benefits to the political and economic elites of the society,

2 See, Scientific American, ‘Economic Inequality: Far Worse than You Think’ available at https:/www.
scientificamerican.com/article/economic-inequality-it-s-far-worse-than-you-think, accessed on 04/08/2018.
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thus severely pushing the marginalized or poor community into worse condition of life -
deprivation and social exclusion. The concept of limited government is set aside in such
a situation.

The rule of law in such a state is vital as an instrument to protect the system of limited
government and public authority - the moral injunction or public opinion. Corruption can
be checked only by the system of law and the corrupt officials can be brought to justice
only by consolidated public opinion. Limiting the government by increased participation
of people and making state institutions accountable to fulfill their responsibility is the
very first step to check or control corruption. Experience shows, however, that prevention
and control of corruption in a society with liberal political structure is almost impossible
because the tendency of liberalism is marked by avoiding the role of people in the political
process and decision making. The state power, for instance, in America and other liberal
democratic countries in Europe has been exclusively enjoyed by a smaller segment of
the society.® The social class system is a major determinant of the participation of the
people in the political process. Studies have found that people belonging to higher or elite
class participate more in politics.* But in liberal capitalist societies, the social classes are
meticulously preserved, because the economy of the state is fully controlled by the capitalist
class. Corruption is deceitfully legitimized in such societies. The political democracy
without social equality is a place where corruption breeds unchecked. American people
are victims of this situation. Corruption in the policy-making level is the common form of
corruption in such societies.

Dispersal of the state power by massive devolution at the local level horizontally and
vertically as well as by introducing a system of collective responsibility is seen as a
more reliable check in the state of corruption. China is an example.”> Three important
characteristics in China show the contrast to the American society in the matter of
corruption control. First, the distribution of power in China is massive among various
committees in the structure of the pyramid and the central committee being the center of
collective responsibility. Each local committee is responsible for decisions and mistakes
and wrongs are reprimanded. The participation of people in the political process is thus
wider nationwide. Local governments are horizontally responsible to the local communist
party committee and vertically to the upper-level government institutions. Second, the
concentration of wealth with some people and some companies in China is effectively

3 Jerrold R. Rusk, ‘Political Participation in America,” The American Political Science Review, Vol. 70, No. 2, June
1976, pp. 583-591.

4 Sidney Verba and Norman H. Nie, Participation in America: Political Democracy and Social Equality, New York;
Harper and Row, 1972.

5 Information Office of the State Council of the People's Republic of China December 2010, Beijing, White
Paper on China's Efforts to Combat Corruption and Build a Clean Government, December 2010 available at http://

unpanl.un.org/intradoc/groups/public/ documents/apcity/unpan043696.pdf, accessed on 04/08/2018
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checked by giving dominant role to the public economy. The State power is thus not
possible to be captured by a few capitalist corporations, thus ensuring control or check in
policy corruption. Third, the social morality against corruption is high, in view of culture
emphasizing propriety and harmony.

It is, however, always difficult to put corruption in precise definition. There has been a
tendency of taking corruption as a means of gaining private and illegal advantages by
public officials who have a responsibility to implement public policy and services to
people. The illegal private gain by the public officials is committed at the expense of
both the common good and of those who work sincerely for the public good. It is a crime
against both the common people as well as honest employees. An act of corruption is a
product of the unethical practices within governance. Corruption impacts everyone, even
the person who is involved in corruption. It creates a system whereby money and politics
or public authority come into the nexus and the nexus creates illegal and immoral access
to public services.

Kofi Annan, the former Secretary General of the United Nations, has described corruption
as “insidious plague that has a wide range of corrosive effects on societies.”® He added, “It
diverts funds intended for development, undermines the ability of governments to provide
basic services, feeds inequalities and injustice, and discourages foreign aid investment.”’
This definition relates corruption as an evil to the development of society. When a state
is controlled by people belonging to the so called higher social class, the plight of the
working class through policy corruption, embezzlement of the public fund and pillaging
of the national assets is seen as normal. It leads us to infer that the root of corruption
lies in the political system itself. The institutionalized corruption in countries like India,
Nepal, Bangladesh, and Pakistan in South Asia received practices in inheritance from the
liberalism transplanted by the British colonialism. Migdal says, “Colonialism created state
structures that were simultaneously strong in terms of commanding the obedience of their
subjects yet weakly embedded in society.”® In Mann’s terms, colonial states possessed
despotic power while lacking infrastructural power.? Reno, Jalal and Callaghy argue, the
fracturing or decentralization of colonial state power that came with decolonization meant
local elites were able to capture control of colonial institutions and exercise discretion
in their use. In other words, with independence, state structures distinctive to imperial

6 In his Foreword to the 2004 United Nations Convention Against Corruption. General Assembly resolution 58/4
of 31 October 2003, United Nations Convention against Corruption available at https://www.unodc.org/documents/
brussels/UN_Convention_ Against Corruption.pdf, accessed on 02/04/2018

7 Tbid.

8 Cited in Paul Kenney, ‘Colonial Rule, Decolonization, and Corruption in India’, Commonwealth & Comparative
Politics, Vol. 53, No. 4, 2015 available at http://dx.doi.org/ 10.1080/14662043.2015.1089002, accessed on

05/08/2018.
9 Ibid.
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rule were captured by interests and redeployed towards narrow ethnic, institutional or
personal ends.’® The massive corruption in South Asia is obviously an offspring of the
British liberalism that came with colonialism.

The rule of law, as a means of limited government, is the cornerstone of a responsible
government because it renders the government to function for the people’s welfare and
progress without resorting to coercion or arbitrary power. Of course, the government
exercises legitimate coercion in a reasonable manner, as means of checks and balances, so
that development opportunities of people are not defiled, and the practices of corruption
are prevented.

Impunity to abuse of power is the main reason behind flourishing corruption. The abuse
of power, on the other hand, emerges when the powers of the State organs are politically
corrupted and unmonitored. In liberalism, the parliament is considered an institution of
people and it is sacrosanct. However, we have seen that, in so-called liberal parliaments
across the world, people who are enjoying powers are elites, political power-mongers,
criminals and psychopaths. In America, for instance, the Congress passes the law
influenced by the lobby of interest groups - it does not make law for the benefit of the
people.'! In India, around 40 members have a criminal record. In Nepal, parliamentarians
are engaged in selling licenses and contracts. Subhash Wostey, a columnist in a daily
newspaper, writes, “Politicians in power and their coteries are among the leading
perpetrators of corrupt practices. Genuine and formidable political will, unwavering social
resolve and an autonomous entity operating under efficient legal frameworks are key to
fighting corruption. Politically manipulated state organs with limited jurisdiction and lack
of genuine political resolve at the highest level seem to partly explain Nepal’s chronic
suffering.”?

Interface of rule of law and corruption prevention mission

Absolute power is the main source of corruption. How is it possible to have absolute
power in liberal democratic states? The answer is adequately given above. The absolutism
in such countries is implicit but effective as the smaller group of elites or political coterie
captures powers in the name of democracy. The separation of power remains largely a
cosmetic. The concept of rule of law requires institutions of state to function under the
authority of law, and the acts of corruption are made punishable. This doctrine is, however,

10 Ibid.

11 Richard A. Smith, ‘Interest Group Influence in the U. S. Congress’, Legislative Studies Quarterly Vol. 20, No.
1, February 1995, pp. 89-139 available at https://www.jstor.org/ stable/440151?seq=1#page scan_tab_contents,
accessed on 05/08/2018.

12 Subhash Wostey, Catch the Corrupt, Nepal’s new leaders have a duty and opportunity to redefine and wipe out
corruption, The Kathmandu Post, 08/04/2018 available at http://kathmandupost.ekantipur.com/news/2018-04-08/
catch-the-corrupt.html, accessed on 05/08/2018.
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diminished by means of policy corruption and white-collar legislation that implicitly
enable the political coterie to legalize their improper decisions and acts. The main thrust
of rule of law in this sense is to prevent impunity - any public official is under the law
and his/her abuse of power and corrupt acts are subject to criminal liability. The Chinese,
Malaysian and Singaporean systems have shown courage to combat impunity effectively.
Addressing the problem of impunity in corruption is thus a major goal of the rule of law.*3
How is this goal of corruption prevention achieved? A few solutions suggested by justice
projects are enumerated herein after.

Publicized and stable laws are important elements of rule of law. For accountable system
of government, having laws made and published, as well as publicized, is a precondition.
This element makes the system of governance transparent, and, thus, transparency is a key
element of a state that believes in rule of law and has zeal of preventing corruption.

Law and order or state of security is other component of rule of law. The protection of
the life of people from crime, anarchy and natural calamities is a prime responsibility of
the government. The government has been put into place by people to provide security in
their lives. As a matter of fact, any government that fails to ensure better law and order and
dependable security of people’s life is condemned as a violator of the principle of rule of
law. A government that fails to provide law and order in the society or fails to provide the
security of people’s life is either marred by corruption or is despotic or irresponsible. In this
sense, the rule of law is a concept of good governance. The concept of good governance
recognizes or emphasizes that the nation, institution or enterprise must operate for the
benefit of people, with an obligation of accountability.'*

The concept of good governance believes that leaders are entrusted with the authority
to deliver benefits to their citizens. “In short, governments must be epitomized by
predictable, open and enlightened policy-making; a bureaucracy imbued with professional
ethos; an executive arm of government accountable for its actions, and a strong civil
society participating in public affairs should flourish, and all must behaving under the
rule of law.”*® In this sense, the United Nations defines the rule of law as a principle of
governance in which all persons, institutions, and entities, public and private, including
the state itself, are accountable to laws that are publicly promulgated, equally enforced
and independently adjudicated, and which are consistent with international human rights
norms and standards.'® At a bare minimum level, good governance with accountability

13 Robert Klitgaard, Controlling Corruption, Berkeley CA, University of California Press, 1988.

14 Good Governance & the Rule of Law, United Nations Council for International Business, 2015 available at
http://www.uscib.org/docs/Governance% 20and%20the%20Rule%200f% 20Law.pdf, accessed 04/08/2018.

15 World Bank, Governance: The World Bank’s Experience, 1994, p. 1.

16 Report of the Secretary-General, The rule of law and transitional justice in conflict and post-conflict societies,
2004.
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and transparency is a foundation for peace and stability, without which greater aims of all
of the societies cannot be achieved.

Protection of fundamental rights is another goal of corruption prevention and rule of
law. There are two basic attributes of a dignified life. First, every individual must have
a comfortable and well-improved vector of life, economically. This attribute requires
that basic human needs are addressed adequately, and everyone is given opportunities
to maximize his/her economic well-being. Second, every individual’s protected sphere
(consolidated state of liberties) is fully safeguarded by law. Attainment of these two
attributes is defined as a state of the protection of fundamental rights of individuals. The
goal of governance is to ensure the happiness of people, which is generally measured by
indicators of the level of protection of fundamental rights of citizens. Fundamental rights
and rule of law reinforce each other. As noted by UN Secretary-General, in 2004, there
is no rule of law within societies if human rights are not protected and vice versa; human
rights cannot be protected in societies without a strong rule of law and the rule of law
cannot be ensured without prohibiting corruption. The rule of law is the implementation
mechanism for human rights, turning them from a principle into a reality.!’

Open government is another component of promoting the application of rule of law
preventing the vices of corruption. The concept of open government connotes a transparent
system of governance. It implies basically three cardinal attributes that make a government
an open government. First, the government has its basic structure established based on the
doctrine of separation of power, and check and balance. Second, the law-making process
of the state is defined and transparent. Third, the executive government is accountable
to the Constitution and laws made by the legislative body. The existence of these three
attributes, inter alia, in a state connotes that the state is run in accordance with rule of law.

Access to Justice is equally important component of promoting rule of law and prohibiting
corruption. The concept of rule of law requires that every individual has access to the
administration of justice which is essentially fair and impartial. The fairness and impartiality
of justice requires existence of a functional system of the judiciary with defined procedures
of trial or hearing. It also requires that persons are guaranteed with the representation of
legal professionals in all stages of trial or hearing. Other rights of persons included within
this scheme are that (a) the trial or hearing is conducted by competent judicial officials in
public; (b) the use of law retrospectively is declined; (c) no person is tried in a case more
than once, and (d) no person is punished for an act which is not a crime under law at the
time of commission. The rule of law, in this sense, requires unreserved operation of the
principle of equality before the law, which, in turn, requires above all that a person cannot
be punished without having been given an opportunity of a fair trial in accordance with
law.

17 United Nations and Rule of Law, “Report on Rule of Law and Human Rights” (A/59.2005) available at https://
www.un.org/ruleoflaw/rule-of-law-and-human-rights/, accessed on 20/02/ 2018
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The discussion above presents an assumption that the so called liberal democracy is not,
by any means and sense, a cardinal requirement for, or the foundation of, the rule of law
and prevention of corruption. The rule of law is an instrument of people to make the
government work for their benefits, which specifically includes two components. They
are the security of life and the dignity of life. The security involves both the physical
and welfare safety of life. The dignity of life includes adequate standard of living and
happiness. Both these components are destroyed by corruption as a cancer. Looking at
these components, the successes achieved by China, Malaysia, South Korea, Cuba, and
Singapore are exemplary ones. As a matter of fact, these countries can have the distinction
of respecting the rule of law in practice. In contrary, the situation in America, U.K., and
other democratic countries, including India, is grim. The corruption, the policy corruption
in particular, in these countries is phenomenal.

Of these guidelines, the principle of the limited government is by far the most important
indicator, because it offers a base for the implementation the other indicators; and,
considering the importance of the limited government, the rule of law constitutes the most
important milestone for people’s welfare and happiness driven political and legal culture
in the society. The following statement of Arthur Chaskalson, the former president of the
Constitutional Court of South Africa, is worthy to mention at this juncture:

“To be truly effective the rule of law needs to form part of the legal and political
culture of the country. I cannot stress enough the importance of such a culture, which,
if respected, is the greatest protection against injustice. Hence, the importance of
mainstreaming emphasized by the world justice forum. Ultimately, the struggle for a
better virtue of the rule of law is that it provides space for such contestation to take
place. 8

The principle of the limited government connotes something different than we have so
far been conventionally habituated to understand. Conventionally, the concept implies a
political culture of elected government within a specified interval of time and participation
of people to exercise their right to franchise. Progressively speaking, however, the
principle of the limited government, as has been widely discussed above, means a system
of government bearing no unlimited power of decision in state affairs. In contrast, the
system of the government is accountable to wishes, aspiration, and convenience of people
in the sense that the economic and social well-being of people is the primary goal of the
government institutions.

To reiterate, the government bears no special goals and wishes other than the collective
goals or wishes of the people. The principle of the limited government thus implies
categorically as follows: The State institutions are fully obligated to work out and
implement the framework of the development projects that are necessary to build the
capacity of individuals so that they can exercise their fundamental rights guaranteed by

18 Remarks at the World Justice Forum I, Vienna, July 2008
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the Constitution. To view from this vantage point, the principle of limited government is
an instrument as well as process and end to empower people exercising their fundamental
rights which, in turn, render the state institutions accountable to the people, thus establishing
a strong ground for preventing corruption.

Policy corruption hindevelopment

The institutions of the state and its officials are accountable to the mistakes and wrongs
due to their decisions against laws. Through the ban or restriction on arbitrariness on
decision making, the rule of law empowers law-abiding citizens to raise their voices
against arbitrary decision of, and corruption committed by, the state institutions or officials.
With help of this mechanism, the principle of limited government fosters a culture of
participation of law-abiding citizens in matters of preventing impunity and corruption. The
meaning of the limited government has obtained more pragmatic appreciation in recent
years. Pragmatically, it is viewed that laws that are accepted by the general population
through their free choice or voluntary appreciation may have enhanced legitimacy and
effectiveness in application. This principle implies that the legitimacy of laws is not
established through the power of the state. It is an emerging thought that the system of
laws functions not as an instrument of containing people from exercising their choices
and preferences, but it works as an instrument of people to render the state behave in a
proper way in its dealing with them. The principle of limited government has inseparable
linkage with the economic and social development of the general population. The general
people’s rights to have an economically better vector of life and secured sphere of liberties
are two aspects. In this sense, the principle of the limited government has two facets.
Economically, the government has accountability to foster a better standard of people’s
life. Politically, the government must enhance institutions, mechanisms and procedures
preventing policy corruption by its officials.

The government of the People’s Republic of China’s efforts to rescue over 500 million
people from poverty over the last 30 years is an example in this regard. Politically, the
government is obliged to secure full respect to the protected sphere of individuals’ freedom
and liberties. Both these aspects are administered by the help of sound laws enacted
by people through their representatives or deputies. The success of lifting people from
poverty was largely responsible for bringing the possibility of policy corruption to low
level. The Republic of Nepal’s efforts to establish peace through making a Constitution
by popularly elected Constituent Assembly is also an example. These aspects of an
individual’s development involve inalienable rights, which are defined as human rights.
The limited government, as an instrument of socio-economic and political development,
is an instrument of the rule of law to protect and preserve a condition of human rights, and
this is exactly what is defined as prevention of policy corruption at macro-level.

The concept of rule of law with primacy of the attributes of the limited government
has essential bearing to the people’s right to life, thus implying an accountability of the
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government to ensure security and dignity of each individual within its jurisdiction. The
limited government here automatically implies a state of prohibition on policy corruption.
Obviously, the concept of human rights is a mechanism of ensuring socio-economic
development as well as protecting freedom of individuals from the arbitrariness of the
government institutions and officials. The prevention of policy corruption has two aspects
at this point: it makes state accountable to work for the socio-economic development of
common people and it takes actions against those who make wrong policies, thus defiling
the scope of development.

Prevention of corruption: democracy and rule of law not necessary to go lockstep

The rule of law and democracy (Western liberalism) are portrayed as mutually reinforcing
concepts and mechanisms. However, the modern science of both politics and economy
suggest that the rule of law need not necessarily march as a precondition in lockstep
with the so called democracy (liberalism) as it has been argued by the western political
philosophy. The so called liberal rights that include the right to exercise a franchise to
elect the government in the span of a certain interval has preferably and emphatically
been defined as a democracy by the Western political philosophy and argued that liberal
democracy is a key postulate for the socio-economic development of society.® Initially
argued by John Rawls, this theory has been proved wrong and obsolete by our times,
particularly in the context of trends manifested by the models of economic development in
Asia and Middle-East. Many countries in Asia and the Middle East have declined to adopt
liberal democracy as their political system but many of them have been able to score high
in ranking in terms of rule of law and economic development.?°

These nations have achieved a functional legal system and have been able to maintain
fairness and impartiality in the system of administration of justice. Singapore’s legal system,
for instance, is regularly ranked as one of the best practices in the world. It was in the top
99th percentile on the World Bank rule of law index in 1996 and in the 93rd percentile in
2002.%! The US ranked in the 91st and 92nd percentile in 1996 and 2002 respectively.??
Some academicians have argued that Singapore, and even more clearly Hong Kong, show
that liberal democracy is not a pre-condition for a rational or functionally competent legal
system.?® The prevention of corruption is a major component of the success of the rule
of law. Hong Kong, an integral part of PRC with a distinct political and legal system, is
another example. The system of law it has been practicing is widely considered to be an

19 John Rawls, ‘Theories of Justice and Fairness’, Sandford Encyclopaedia of Philosophy available at https://plato.

stanford.edu/entries/rawls/, accessed on 04/08/2018.
20 Ibid.
21 Ibid.
22 Ibid.

23 Randall Peeren Boom, ‘Rule of Law and Democracy: Lesson for China from Asian Experiences’, available at
http://ssrn.com/abstract=1300882
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example of the rule of law. Even after the handover of it to PRC, the legal system continues
to score high in the World Bank’s rule of law index,** though the political system it works
under is not a system that fully matches the attributes of so called liberal democracy.

Among Arab countries, Oman, Qatar, Bahrain, Kuwait, and the United Arab Emirates
are in the top ranking in the World Bank rule of law index but have a zero ranking on
polity—i.e. democratic system. Guatemala, Kenya and Papua New Guinea, for example,
all score highly on democracy but poorly on rule of law ranking (below the 25th percentile
on World Bank Rule of Law Index). These examples also manifest that liberal democracy
is not a precondition for the development or consolidation of the rule of law. PRC does not
have a multi-party system with regular elections to form the parliament, but its economic
achievements and efforts to prevent corruption are globally acclaimed.?

24 World Justice Project Rule of Law Index 2017-2018 available at https://worldjusticeproject.org/sites/default/
files/documents/WJP-ROLI-2018-June-Online-Edition 0.pdf, accessed on 05/08/2018.

25 World Justice Project Rule of Law Index 2017-2018 available at https://worldjusticeproject.org/sites/default/
files/documents/WJP-ROLI-2018-June-Online-Edition_0.pdf, accessed on 05/08/2018.
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